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Pennsylvania  R.  Co. 

V. 

Ayres. 

(I>/etv  Jersey  Court  of  Appeals,  Aug,  7.  1888.) 

Hlgfiwayt—Dodicction->R6tervation—Plat8t>- Where  the  owner  of  a  tract 
of  land  lays  it  off  in  lots  and  makes  a  plat  of  the  same  with  a  street  one 
hundred  feet  wide,  designating  a  railroad  track  thirty  three  feet  wide  along 
theoentre  of  such  street,  he  thereby  reserves  the  track'^rom  the  dedication, 
and  persons  purchasing  lots  bounded  by  such  street  will  take  to  the  line 
of  the  track  and  not  to  the  centre  of  the  street.  Dixon,  Magie,  Reed, 
Cole,  Clement  and  McGregor  J  J.  dissent. 

Error  in  the  Supreme  Court. 

Ejectment  to  receive  land  lying  along  a  railroad  track  in  a 
street.     The  opinion  states  the  case. 

E.  T.  Green  and  B.  Gummere  for  plaintiff. 
Vail  &  Ward  for  defendant. 

Beasley,  C.  J. — This  is  an  action  of  ejectment   for  a  small 
strip  of  land,  lying  next  to  the  railroad,  in  the  city  of 
Rahway,  in  a  street  called  "  Railroad  Avenue."    The  ***^ 

facts  are  these:  In  the  year  1835  the  New  Jersey  Railroad  & 
Transportation  Company  had  constructed  its  road  from  Jersey 
City  westwardly,  through  Elizabeth,  to  the  boundary  line  of  a 
large  tract  of  land  belonging  to  one  Brown,  lying  on  the  westerly 
side  of  Rahway.  Just  before  this  Mr.  Brown  had  caused  this 
tract  of  land  to  be  platted  and  mapped,  and  the  map  to  be  filed 
in  the  office  of  the  county  clerk.  This  map,  among  other  things, 
shows  an  avenue  called  "  Railroad  Avenue,"  in  the  centre  of 
which  was  platted  a  double>tracked  railroad,  a  portion  of  the 
same  being  marked  by  the  words  "  R.  R.  Depot."  Prior  to  the 
sale  of  any  lots  by  Brown,  the  railroad  company,  that  by  its 
charter  was  empowered  to  acquire  the  lands  necessary  for  its 
construction  in  fee-simple,  had  begun  the  extension  of  its  road 
36  A.  <fr  £.  R.  R.  Cas.— 1 
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2  PENNSYLVANIA   R.    CO.    V.   AYRE8. 

from  the  easterly  boundary  of  Brown's  land  towards  New  Bruns- 
wick, and  over  this  land  and  along  the  route  marked  on  the  map, 
as  just  mentioned,  as  railroad  tracks.  Several  months  after  the 
completion  of  the  railroad  over  this  tract  Brown  made  sale  of  a 
lot  marked  **  No.  91  *'  on  the  map.  It  is  described  in  the  con- 
veyance as  being  situate  on  the  easterly  side  of  Railroad  avenue. 
Then  followed  a  conveyance  from  Brown  to  the  company  of 
the  railroad  track  in  fee,  and  after  that  he  conveyed  two  other 
lots,  marked  "  93  and  95  "  on  the  map,  to  the  father  of  the 
plaintiff.  These  three  lots  (91,  93,  95)  are  now  the  property  of 
the  plaintiff.  It  is  claimed  that  the  railroad  company  has 
widened  its  track,  and  taken  into  possession  more  land  than 
was  conveyed  to  it,  and  it  is  to  recover  possession  of  this  parcel 
of  land  that  this  action  was  brought. 

The  claim  of  the  plaintiff  is  that,  as  his  conveyance  bounds 
his  lot  on  the  westerly  side  of  Railroad  avenue,  he  thereby 
acquired  title  to  the  street  to  its  centre  line.  To  support  this 
DedicatioB—  Contention,  the  case  of  Salter  v.  Jonas,  39  N.J.  L, 
Intention  of  469,  was  citcd.  The  rule  of  law  thus  appealed  to  is 
dedicator-Be-  not  in  dispute ;  it  is  a  matter  of  fact  that  calls  for 
■erraton.  settlement.  This  Railroad  avenue  was  marked  on 
the  map  as  lOO  feet  wide,  the  railroad  track  of  about  33  feet  in 
width  passing  through  its  centre,  with  an  open  roadway  on  each 
side  of  it.  The  question  is,  did  Brown,  when  he  filed  this  map 
and  made  these  conveyances,  thereby  dedicate  the  entire 
hundred  feet  to  the  public,  or  only  the  roadways  separated  by 
the  railroad  track?  If  the  entire  area,  including  the  railroad 
track,  was  thus  given,  then  the  plaintiff,  owning  to  the  centre 
line  of  such  area,  is  entitled  to  judgment ;  but,  if  only  the 
roadways  were  given,  his  action  must  fail,  as  his  title,  in  such 
event,  extends  only  to  the  centre  line  of  the  roadway  on  which 
his  lot  abuts,  and  therefore  will  not  take  in  the  premises  in 
dispute.  The  judgment  of  the  supreme  court  was  in  favor  of 
the  plaintiff,  and  to  that  judgment  I  cannot  agree.  The  case 
presents  a  question  of  dedication,  and  consequently  the  inquiry 
is,  what  did  Brown  intend  to  do  ?  There  is  nothing  before  us 
but  the  map  referred  to,  and  the  fact  that  the  railroad  was  build- 
ing at  the  time  of  its  filing,  that  sheds  any  light  on  the  subject ; 
and  from  these  data  alone  the  supreme  court  found,  as  a  matter 
of  law,  that  the  legal  effect  of  such  a  dedication  was  to  vest  in 
the  public  as  a  street  the  entire  strip  of  land  100  feet  in  width. 
For  my  part,  from  the  facts  stated,  I  am  constrained  to  draw 
the  opposite  conclusion.  When  Brown  upon  his  map  designated 
in  the  centre  of  his  proposed  street  a  railroad  track  of  a  definite 
width,  he  in  effect,  according  to  my  apprehension,  declared  that 
such  designated  portion  he  did  not  mean  to  devote  to  the  public 
use.     What  he  did  do,  undeniably,  was  to   indicate   that   this 
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centre  portion  of  the  tract  was  to  be  used  as  a  railroad,  for  the 
passage  of  trains  of  cars  drawn  by  locomotives,  which  was  a  use 
inconsistent  with  its  uses  as  an  ordinary  highway.  It  does  not 
seem  to  me  to  be  at  all  reasonable  to  say  that  this  donor  meant 
to  notify  the  public  that  the  railroad  track  might  be  enjoyed  by 
them  as  a  passage-way  for  themselves  and  their  vehicles.  The 
statute  of  the  state  makes  it  semi-penal  for  any  one  to  walk  or 
stand  upon  a  railroad  track.  Can  it  be  said  that  Mr.  Brown 
had  the  purpose  of  bestowing  on  the  community  this  dangerous 
privilege  ?  The  fact  is,  it  is  safe  to  say  that  a  railroad  track, 
both  from  its  mode  of  construction  and  its  use,  never  has  been, 
and  never  will  be,  a  practicable  highway  for  the  passage  of  man 
or  beast.  The  consequence  is  that,  as  I  think,  when  Mr.  Brown 
signified  on  his  map  that  he  intended  to  devote  this  portion  of 
the  tract  in  question  to  railroad  purposes,  he  not  only  failed  to 
indicate  an  intent  to  give  it  to  the  public  as  a  part  of  a  street, 
but,  to  the  contrary,  he  made  proclamation  that  such  was  not 
his  intent.  What  he  did  dedicate  to  the  public  use  was  the 
roadways  on  each  side  of  the  railroad  track,  and  therefore,  by 
his  conveyance,  the  plaintiff's  title  went  to  the  middle  line  of 
such  roadway,  and  did  not  embrace  the  premises  in  dispute. 
In  my  opinion,  the  judgment  should  be  reversed. 

Dixon,  Magie,  and  Reed,  Justices,  and  Cole,  Clement,  and 
McGregor,  JJ.,  dissent. 

Dedication — Reservation  by  Proprietors. — See  Redinger  v.  Marquette 
etc.,  R.  Co.,  29  Am.  &  En^j.  R.  R.  Case,  611. 

Conveyance  of  Land  Abutting  on  Street — Bounding  by  Line  of  Street — Fee 
in  Street. — Ordinarily  if  a  boundary  is  to  or  by  the  line  of  an  object,  such 
as  a  house  or  a  lot  ot  land,  the  exterior  'imit  of  the  object  is  intended.  So, 
in  common  language,  if  one  speaks  of  the  line  of  a  street  the  exterior  limits 
are  understood  to  be  intended.  Hamlin  v.  Pairpoint  Mfg.  Co.,  141  Mass. 
51.  Consequently,  a  deed  to  a  lot  bounded  by  stones  "on  the  side  of  a 
road,"  and  answering  the  call  for  quantity  without  including  the  road,  does 
not  convey  to  the  centre  of  the  road.  Peabody  Heights  Co,  v.  Sadtler,  63  Md. 
533;  52  Am.  Rep.  519.  And  land  expressly  described  as  being  bounded  by  a 
side  line  of  the  street  is  so  bounded,  and  does  not  carry  fee  to  the  centre  of 
the  street,  Alameda  Macadamizing  Co.  v.  Williams,  70  Cal.  534 ;  Baltimore 
A  O.  R.  Co.  V.  Gould,  67  Md.  60;  Holmes  «/,  Turner's  Fall  Co.,  142  Mass. 
590;  Church  V.  Stiles,  59  Vt.  642. 

General  terms  of  description  m  a  deed  like  "to,"  "upon,"  01"' along"  the 
highway  or  railroad,  do  not  convey  the  land  to  the  centre  of  the  highway 
or  railroad  unless  the  grantor  owns  the  fee  of  the  highway  or  railroad. 
Church  V.  Stiles,  59  Vt.  642.  Where  the  deed  conveying  land  described 
the  premises  as  "  beginning  at  a  stake  and  stones  on  a  county  road ;  .  .  . 
thence  running  west  bounding  north  on  the  land  of  B.  &  T. ;  thence  south ; 
.  .  .  thence  running  southeast  to  said  county  road  bounded  southwest 
on  said  county  road,  etc.,  it  was  held,  that,  if  the  stakes  and  stones  were 
found  to  have  been  on  the  side  of  the  line  of  the  highway,  that  the  deed 
included  no  part  of  the  highway.  Chadwick  v,  Davis,  143  Mass.  7.  It  is 
said  in  Holmes  v.  Turners  Fall  Co.,  142  Mass.  590,  that  where  in  a  deed 
a  line  runs  across  a  road,  and  then  runs  *'  by  the  said  road  on  the  easterly 
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and  northerly  side  thereof,"  the  boundary  is  the  easterly  and  northerly  side 
of  the  road,  unless  a  contrary  intention  appears  on  the  face  of  the  deed, 
and  in  such  case  the  deed  does  not  convey  the  fee  to  the  centre  of  the  road. 
It  is  said  in  Gaylord  v.  King.  142  Mass.  495,  that  the  conveyance  by  a  town 
which  owns  the  soil  in  the  highway  of  a  part  of  the  way  which  has  been 
set  off  to  the  owner  of  land  abutting  on  the  way,  does  not  convey  the  fee 
to  the  centre  of  the  way,  where  the  part  conveyed  was  set  off  for  the  pur- 
pose of  narrowing  the  way,  was  not  independent  land  bounded  on  the  way ; 
and  where  there  is  nothing  in  the  report  of  the  committee  appointed  by 
the  town  to'narrow  the  way,  or  in  the  part  of  the  town  to  sell  the  part  set  on 
to  abutters,  which  shows  an  intention  to  change  the  title  in  the  soil  of  the 
way  ;  that  the  conveyance  will  not  carry  the  fee  to  the  way  or  street. 

Same— Boundary  by  Street  Carries  Fee  to  Centre. — In  the  absence  of  a 
statute  or  an  agreement,  express  or  implied,  to  the  contrary,  a  conveyance 
of  lots  in  a  city  bounded  by  a  public  street  carries  with  it  the  fee  to  the 
centre  of  such  street  as  part  and  parcel  of  the  grant ;  and  the  grantee  has 
the  exclusive  right  to  the  soil  subject  to  the  right  of  way  in  the  public,  im- 

glied  from  the  ortc'inal  dedication.  G:)lumbus  &  W.  R.  Co.  v.  Withrow, 
2  Ala.  100 ;  New  Orleans  &  S.  R.  Co.  v.  Jones.  68  Ala.  48.  56 ;  Perry  »/. 
Selma  M.  &  M.  R.  Co..  65  Ala.  391,  400;  Watkins  z/.  Lynch,  71  Cal.  21 ; 
Wevl  V.  Sonoma  Valley  R.  Co.,  69  Cal.  202  ;  Garneitv.  Jacksonville,  St.  A. 
&  H.  R.  Co.,  20  Fla.  889 ;  Florida  Southern  R.  Co.  v.  Brown  (Fla.),  i  So. 
Rep.  512  ;  Schneider  v.  Jacob  (Ky.),  5  So.  W.  Rep.  350;  Gould  v.  Eastern 
R.  Co.,  142  Mass.  85;  Hamlin  z/.  Pairpoint  Mfg.  Co.,  141  Mass.  51  ;  Well- 
man  V.  Dickey,  78  Me.  29;  /«  re  Robbins,  34  Minn.  99;  Ayres  v.  Penn- 
sylvania R.  Co.,  48  NJ.  L.  (19  Vr.)  44;  Hinchman  v,  Paterson  &  H.  R. 
Co.,  17  N.  J.  Ea.  (2C  E.  Gr.)  75;  Dunham  v.  Williams,  37  N.  Y.  251  ; 
Bissell  V,  New  York  Cent.  R.  Co.,  23  N.  Y.  61 ;  Babcock  v.  Lamb,  i  Cow. 
(N.  Y.)  238  ;  Stiles  v.  Curtis.  4  Day  (Conn.),  328  ;  Cortelyou  v.  Van  Brundt,. 
2  Johns.  (N.  Y.),  357.  363;  Kohler  v.  Cieppinger  (Pa.).  5  Atl.  Rep. 
750;  Ott  V,  Kreiter,  no  Pa.  St.  370;  Jarstadt  v,  Morgan,  48  Wis,  245; 
2  Dill.  Mun.  Corp.  (3d.  ed.)s.  633;  3  Kent,  Com.  432,  433;  Mills.  Em. 
Dom.  ss.  31,62,  80;  Redf.  R.  R.  s.  159. 

Such  boundary  will  be  referred  to  the  street  as  opened  and  used.  Cleve- 
land V.  Obencham,  107  Ind.  591  ;  O'Brien  v.  King,  49  N.  I.  L.  (20  Vr.)  79; 
Jackson  z/.  Perrine,  35  N.  I.  L.  (6Vr.)  137;  Smith  v.  State,  23  N.  J.  L. 
(3  Zab.)  130,  712  ;  Den  v.  Van  Houten,  22  N.  J.  L.  (2  Zab.)  61 ;  De  Veney 
V,  Gallagher,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  33. 

Where  the  Street  it  Wholly  on  the  Land  of  the  Grantori  and  the  adjoining 
land  is  owned  by  a  stranger,  such  a  deed  will  carry  the  fee  to  the  opposite 
side.  Taylor  v.  Armstrong.  24  Ark.  102 ;  In  re  Robbins,  34  Minn.  99. 
See.  however.  Union  Depot,  etc.,  R.  Co.  v,  Brunswick,  31  Minn.  297;  Bris- 
bine  v.  St.  Paul  &  S.  C.  R.  Co.,  23  Minn.  114. 

Same— Description  by  Plat.— The  grantee  of  a  lot  bounded  by  a  public 
street  in  a  recorded  town  plat,  whether  the  lot  is  designated  by  number,  or 
described  by  meets  and  bounds,  takes  to  the  centre  of  the  street,  unless 
expressly  excluded  by  the  grant.  In  re  Robbins,  34  Minn.  99 ;  Bissell  v. 
Michigan  S.  &  N.  I.  R.  Co.,  22  N.  Y.  258;  Chapin  v.  Brown,  15  R.  L  579; 
Donohoo  V,   Murray,  62  Wis.   100 ;   Kneeland   v.   Valkenbui^h,  46  Wis. 

434. 

In  (jould  V,  Eastern  R.  Co.,  142  Mass.  85,  where  the  deed  described  land 
as  bounded  by  certain  streets  and  passageways,  as  shown  upon  the  plan 
which  was  referred  to,  and  the  dimensions  of  the  land  conveyed  were  stated 
to  be  as  shown  by  the  plan,  such  conveyance  was  held  by  implication  to 
include  one  half  of  such  adjacent  streets  and  passageways,  in  the  absence 
(>f  a  showing  of  any  contrary  intention.  And  in  Clarke  v.  Gaffeney,  tt6 
111.  362,  the  owner  of  a  piece  of  land  having  made  a  plat,  and  divided  the 


Digitized  by 


Google 


HIGHWA¥8 — PKDIOATIOK— BBSBRVATION.  D 

land  into  lots,  five  lyhig  on  each  side  of  a  strip  of  land  running  through 
the  centre,  and  thereafter  sold  the  lots  at  public  auction,  publicly  announc- 
ing that  the  strip  of  land  had  been  laid  out  as  a  road  for  the  use  of  the 
diQerent  lots,  so  as  to  give  access  to  the  main  road  without  travelling  over 
the  properly  of  their  neighbors,  there  being  no  other  means  of  access,  it  was 
kekhthzX,  an  easement  or  right  of  way  was  thereby  created,  which  passed 
to  the  grantees  of  the  original  purchaser  and  qualified  the  title  to  the  strip 
of  ground,  whether  in  the  original  owner,  in  his  heirs,  or  in  their  grantees. 
In  Chapin  v.  Brown,  15  R.  I.  579,  the  owners  of  a  piece  of  land  platted  it 
into  numbered  lots  with  intersecting  streets,  which  plat  was  duly  recorded  ; 
the  court  held,  that  a  grantee  of  one  of  the  lots  1^  a  deed  in  which  refer- 
ence was  made  to  the  plat,  and  which  bounded  the  lot  of  the  streets  desig- 
nated in  the  plat,  was  entitled  to  a  right  of  way  over  such  streets  as  apper- 
tained to  the  lot,  and  this  without  reference  to  the  one  by  the  owner  of  the 
fee  in  the  street. 

Highways — Dedication— What  Constitutes  a  Dedication. — To  constitute  a 
highway  by  dedication,  there  must  be  the  assent  of  the  owners  of  the  land 
to  its  appropriation  for  a  public  highway,  and  its  acceptance  or  use  for 
such  a  length  of  time  that  the  public  accommodation  and  public  rights 
might  be  materially  affected  by  an  interruption  of  the  enjoyment.  The 
owner's  intention  to  dedicate  must  plainly  appear  (San  Francisco «/.  Cana- 
van,42  Cal.  541 ;  Fisk  v.  Havana,  88  111.  208  ;  Ross  v.  Thompson,  78  Ind. 
90;  Bidingerz/.  Bishop,  76  Ind.  244;  State  z/.  Wei pton,  34  Iowa,  144;  Hall 
«r.  Baltimore,  56  Md.  187  ;  Downer  v.  St.  Paul  &  C.  R.  Co.,  23  Minn.  271 ; 
Cook  V.  Harris,  61  N.  Y.  448 ;  Wiggins  v.  Tallmadge,  1 1  Barb.  (N.  Y.)  457  ; 
Galatian  v,  Gardner,  7  Johns.  (N.  Y.)  106;  Village  of  Watertown  v. 
Cowen,  5  Paige  Ch.  (N.  Y.)  510;  Parker  v.  Van  Houten,  7  Wend. 
(N.  Y.)  145;  State  v,  Wilkinson,  2  Vt.  480;  Tucker  v,  Conrad,  103  Ind. 
349;  Jarvis  V.  Dean,  3  Bing.  447;  Surrey  Canal  Co.  v.  Hall,  i  Man.  &  G. 
392  ;  Lade  v.  Shepherd,  2  Stra.  1004),  and  the  acceptance  of  such  dedica- 
tion by  usure  on  the  part  of  the  public  must  also  be  made  to  appear.  See, 
In  r€  One  Hundred  and  Sixtieth  Street,  New  York,  i  N.  Y.  Sup.  237 ;  Union 
Co.  V.  Peckham  (R.  I.),  12  Atl.  Rep.  130;  Gilder,  Adm'x  v.  City  of  Bren- 
ham,  drj  Tex.  345  ;  City  of  Galveston  v,  Williams  (Tex.),  6  S.  W.  Rep.  860. 

It  is  said,  however,  in  San  Leandro  v,  Le  Breton,  72  Cal.  170,  that  to 
make  the  dedication  complete  no  formal  acceptance  is  necessary.  See 
also  School  Dist.  v.  Heath,  56  Cal.  478;  Jersey  City  z/.  Morris  Canal  ft 
Banking  Co.,  12  N.  J.  £q.  (i  Beas.)  547;  Grogan  v.  Town  of  Hayward,  6 
Sawy.  C.  C.  498. 

Same — Public  Square. — It  was  keldy  in  Town  of  San  Leandro  v,  Le  Bre- 
ton, 72  Cal.  170,  that  where  one  owning  lands  lays  off  a  town  or  village 
thereon,  and  makes  a  map  of  the  town  site  on  which  is  represented  a  public 
square  or  plaza,  and  then  sells  lots  with  reference  to  such  map,  he  thereby 
makes  an  complete  dedication  to  the  use  of  the  public  by  the  space  so  re- 
presented on  the  map  as  a  public  square..  Princeville  v.  Auten,  tj  111.  325 ; 
Logansport  v.  Dunn,  8  Ind.  378  ;  Rowan  v,  Portland,  8  B.  Mon.  (Ky.)  233, 
248 ;  Abbot  V,  Cottage  City,  143  Mass.  524 ;  Commonwealth  v.  Fisk,  49 
Mass.  (8  Mete.)  238,  243 ;  Vick  v.  Vicksburgh,  2  Miss,  (i  How.)  379;  Drum- 
mer V,  Jersey  City,  20  N.  J.  L.  (i  Spen.)  86;  Bayonne  v.  Ford,  43  N.  T.  L. 
(14  Vr.)  292;  M.  E.  Church  v,  Hoboken,  33  N.  J.  L.  (4  Vr.)  25  ;  Cady  v. 
Conger,  19  N.  Y.  256,  261 ;  Perrin  v.  New  York  Cent.  R.  Co.,  40  Barb. 
(N.  Y.)  65 ;  Trustees  of  Watertown  v,  Cowen,  5  Paige  Ch.  (N.  Y.)  510; 
In  re  Thirty-second  Street,  19  Wend.  (N.  Y.)  130 ;  Livingston  v.  Mayor  of 
New  York,  8  Wend.  (N.  Y.)  85  ;  Huber  v,  Gazley,  18  Ohio,  18  ;  Carter  v. 
Qty  of  Portland,  4  Oreg.  339 ;  Com.  v.  Rush,  14  Pa.  St.  186 ;  Abbott  v. 
Mills*  3  Vt.  521,  526;  New  Orleans  v.  United  States,  35  U.  S.  (10  Pet.) 
667,  713;  bk.  9,  L.  ed.  573 ;  Cincinnati  v.  White,  31  U.  S.  (6  Pet.)  431 ;  bk. 
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8,  L.  ed.  452  ;  Ruch  v.  Rock  Island,  5  Biss.  C.  C.  95 ;  Grogan  v.  Town  of 
Hayward,  6  Sawy.  C.  C.  498  ;  s.  c,  4  Fed.  Rep.  461.  See  Stone  v.  Brooks^ 
35  Cal.  501 ;  Kittle  v.  Pfeiffer,  22  Cal.  489;  Rowan's  Exrs.  v.  Town  of 
Portland.  8  B.  Mon.  (Ky.)  232 ;  Bartlett  v.  Bangor,  67  Me.  464 ;  Briel  v.  City 
of  Natchez.  48  Miss.  423 ;  Wiggins  z/.  McCleary.49  N.  Y.  346. 

Same— Dedjcation  by  Platting.— It  is  said  by  the  supreme  court  of  Ken- 
tucky, in  the  case  of  Schneider  v.  Jacob,  5  S.  W.  Rep.  350,  that  the  act  of 
dividing  up  a  parcel  of  land  into  lots,  streets,  and  alleys,  and  selling  the  lots 
with  clear  reference  to  a  map  or  plat  representing  such  divisions,  is  an  im- 
mediate and  conclusive  dedication  of  such  streets  and  alleys  to  the  use  of 
the  purchaser  and  the, public.  See  also  Town  of  San  Leandro  v,  Le  Bre- 
ton, 72  Cal.  170;  Quinn  v,  Anderson.  70  Cal.  454 ;  Fulton  v.  Town  of  Do- 
ver (Del).  6  Atl.  Rep.  633 ;  Ma)rwood  Co.  v.  Village  of  Maywood,  118  111. 
61  ;  Mattheisen  &  H.  Z.  Co.  v.  City  of  La  Salle,  117  111.  411 ;  Evansville 
V.  Evans.  37  Ind.  229;  Shea  v.  City  of  Ottumwa,  67  Iowa,  39;  Stange^/. 
Hill  &  VV.  D.  S.  R.  Co..  54  Iowa,  669;  Brooks  v.  Topeka,  34  Kan.  277; 
Hurley  v.  Mississippi  &  R.  R.  B.Co.,  34  Minn.  143 ;  Morse 2/.  Zeize,  34  Minn. 
35;  Gregory  v.  City  of  Lincoln,  13  Neb.  352;  Village  of  Watertown  v. 
Cowen,  5  Paige  Ch.  (N.  Y.)  510;  Post  v.  Pearsali,  22  Wend.  (N.  Y.)  435  ; 
s.  c,  20  Wend.  116;  Wyman  v.  Mayor  of  New  York,  1 1  Wend.  (N.  Y.)  486 ; 
In  re  Pearl  Street,  in  Pa.  St.  565  f  Chapin  v.  Brown,  15  R.  I.  579;  Dono- 
hoo  V.  Murray,  62  Wis.  100;  United  States  v.  Chicago,  48  U.  S.  (7  How.) 
185  ;  bk.  12,  L.  ed.  660 ;  Barclay  v.  Howell,  31  U.  S.  (6  Pet.)  498;  bk.  8,  L. 
ed.  477 ;  New  Orleans  v.  United  States,  35  U.  S.  (10  Pet.)  718;  bk.  9,  L. 
ed.  595;  Cincinnati  v.  White,  31  U.  S.  (6  Pet.)  431  ;  bk.  8,  L.  ed.  452; 
Smith  V,  City  of  Portland,  30  Fed.  Rep.  734 ;  Woodyer  v.  Had  den,  5  Taunt. 
125. 

In  the  case  of  Hier  v.  New  York,  W.  S.  &  B.  R.  Co..  109  N.  Y.  659,  affirm- 
ing s.  c,  40  Hun  (N.  Y.),  310,  where  the  state  had  mapped  out,  by  public 
streets,  blocks,  and  lots,  certain  of  its  lands,  and  thereafter  conveyed  cer- 
tain of  such  lots  in  one  of  the  blocks  "as  known  and  designated  "  on  said 
map.  the  court  held,  that  the  grantee  did  not  acquire  such  an  easement  in 
the  street  on  which  his  lots  fronted,  beyond  the  block  in  which  his  lots 
were  situated,  as  entitled  him  to  compensation  for,  or  to  enjoin,  the 
obstruction  of  such  street  on  another  block,  by  a  railroad  company  under 
permission  from  the  State  and  municipality — it  appearing  that  the  cross- 
streets  at  each  end  of  his  blocks  afforded  pass^e  to  and  from  his  premises, 
and  that  passage  through  the  street  on  which  his  lots  fronted,  beyond  his 
block  and  where  the  obstruction  existed,  was  merely  a  convenience  and 
not  a  necessity. 

Under  Colo.  Rev.  Stat.  1868,  p.  619,  §  5,  by  the  dedication  to  the  city  of 
Denver  of  the  streets  of  an  addition  thereto,  platted  in  accordance  with  the 
provision  of  the  statute  in  force  in  May,  1876,  the  said  city  acquired  only  a 
qualified  fee  therein,  in  trust  for  the  public  for  the  ordinary  and  necessary 
purposes  to  which  the  streets  of  3,  city  are  usually  subjected.  Denver  Cir- 
cle R.  Co.  V.  Nestor,  10  Colo.  403. 

Same — Easement  in  Pubh'c. — Where  land  is  platted  with  streets  and  al- 
leys and  the  lots  are  sold  with  reference  to  such  plat,  the  public  acquire 
only  an  easement  in  such  streets  and  alleys.  See  Robert  v,  Sadler,  104 
N.  Y.  229;  Fanning  z/.  Osborne,  102  N.  Y.  441  ;  Wiggins  v,  McClearjr,  49 
N.  Y.  346;  Bissell  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  61 ;  Adams  v,  Sara- 
toga &  W.  R.  Co.,  II  Barb.  (N.  Y.)  450;  Village  of  Watertown  v.  Cowen, 
SPaigeCh.  (N.Y.)5io. 

The  dedication  of  a  street  to  the  public  does  not  authorize  it  to  be  used 
for  an  ordinary  railroad  track  :  and  the  municipal  authorities  cannot  au- 
thorize it  to  be  so  used  without  compensation  to  adjacent  owners.    Grand 
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Rapids  &  I.  R.  Co.  v,  Heisel,  47  Mich.  393;  Burlington  &  M.  R.  Co.  7/. 
Remhackle,  15  Neb.  279. 

But  a  dedication  of  land  to  public  use  as  a  highway  may  be  made  subject 
to  a  right  to  designate  a  portion  thereof  for  use  for  railroad  purposes ;  and 
when  such  portion  has  been  designated  and  dedicated  to  such  purpose*  the 
public  use  will  be  suspended  in  that  portion  of  the  road,  and  remain  sus- 
pended so  long  as  that  portion  is  divided  to  such  purpose.  Ayres  v.  Penn- 
sylvania R.  Co..  48  N.  J.  L.  (19  Vr.)  44. 


Adams 

V. 

Chicago,  Burlington  and  Northern  R.  Co. 

(Minmsoia  Supreme  Court,  Oct  15,  1888.) 

Municipal  Corporation— Abutting  Property-owner— Easement  in  Light 
and  Air.— The  owner  of  a  lot  abutting  on  a  public  street  in  a  city  has,  as 
appurtenant  to  the  lot,  and  independent  of  the  ownership  of  the  fee  of 
the  street,  an  easement  in  the  street  to  the  full  width  thereof,  in  front  of 
the  lot.  for  admission  of  light  and  air  to  his  lot ;  which  easement  is 
subordinate  only  to  the  public  right  in  the  street  (Vanderburgh,  J. 
dissenting). 

Same— Eminent  Domain — What  a  Public  Use.— Depriving  him  of,  or 
materially  interfering  with,  his  enjoyment  of  the  easement  for  any  public 
use  not  a  proper  street  use,  is  a  taking  of  his  property  for  public  use  with- 
in the  meaning  of  the  Constitution  (Vanderburgh,  J.,  dissenting). 

Same — Use  of  Street  for  Railway — Abuse  of  Use. — Appropriating  a  public 
street  to  use  for  an  ordinary  commercial  railroad  is  not  a  proper  street 
use. 

Same — Compensation — Right  to. — Whenever  without  his  consent,  and 
without  compensation  to  him,  such  a  railroad  is  laid  and  operated  along 
the  portion  of  the  street  in  front  of  his  lot  so  as  upon  that  part  of  the  street 
to  cause  smoke,  dust,  cinders,  etc..  which  darken  and  pollute  the  air,  com- 
ing upon  the  lot  from  that  part  of  the  street,  the  lot  owner  may  recover 
whatever  damages  to  his  lot  are  thus  caused  by  so  laying  and  operating 
the  railroad. 

Same — Damages — Measure  of. — A  new  trial  of  the  issue  as  to  amount  of 
damages  ordered,  unless  plaintiff  consent  to  take  judgment  for  nominal 
damages  merely. 

Appeal  by  defendant  from  a  judgment  of  the  Winona  County 
District  Court,  for  consequential  damages  resulting  from  the 
building  of  a  railroad  in  a  public  street  in  front  of  plaintifTs 
premises. 

The  facts  are  stated  in  the  opinion. 

Wm.  Gale  and  /.  W.  Losey  and  Young  &  Lightner  for  ap- 
pellant. 

Tawney  &  Randall  for  appellee. 
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GiLFlLLAN,  Ch.J. — Second  Street,  in  the  city  of  Winona,  is, 
and  for  thirty  years  has  been,  a  public  street,  seventy  feet  wide 
running  nearly  east  and  west  through  the  city.  Plaintiff  is  the 
owner  of  and  occupies  as  his  residence  a  lot  abutting 
on  the  south  side  of  said  street.  The  defendant, 
under  authority  of  the  common  council — which  authority  the 
city  charter  empowered  the  council  to  give — has  constructed 
and  is  operating  the  main  line  of  its  railroad,  an  ordinary  com- 
mercial railroad,  running  to  and  through  Winona,  upon  and 
along  the  north  half  of  Second  Street  passing  in  front  of  plain- 
tiff's lot,  no  part  of  the  track  being  laid  south  of  the  centre  line 
of  the  street.  Safe  and  convenient  ingress  and  egress  to  and 
from  plaintiff's  lot  are  not  materially  impaired. 

The  injurious  consequences  to  the  lot  are  not  due  to  any 
improper  construction  or  operation  of  the  road,  but  are  such  as 
result  from  constructing  and  operating  a  railroad  along  a  street 
in  an  ordinary  and  prudent  manner.  These  injurious  conse- 
quences arise  from  the  engines  and  trains  passing  day  and  night, 
and  throwing  steam,  smoke,  dust,  and  cinders  upon  the  plaintiff's 
premises  and  into  his  house,  polluting  the  air  with  offensive 
smells,  and  interfering  with  the  free  circulation  of  light  and  pure 
air  into  and  upon  his  premises,  and  jarring  the  ground  so  as  to 
cause  the  house  and  furniture  to  vibrate ;  causing  physical  dis- 
comforts and  annoyances  to  plaintiff  and  his  family,  and  where- 
by the  rental  value  of  his  premises  is  diminished.  The  court 
below  ordered  judgment  for  the  plaintiff  for  the  damage  to  the 
rental  value  up  to  the  commencement  of  the  action,  and  the 
defendant  appeals. 

The  principal  question  involved  has  never  been  directly 
oomm  n  !■-  before  this  court.  There  have  been,  however,  cases 
«aBT«aienM  in  which  the  decisions  bore  incidentally  upon  it.  It 
mereij  gtret  is  well  Settled  that  where  there  is  no  taking  of,  or  en- 
HJtioB*"*  *'  croachmcnt  on,  one's  property  or  property  rights  by 
the  construction  and  operating  of  a  railroad,  any  in- 
conveniences caused  by  it,  as  from  noises,  smoke,  cinders,  etc., 
not  due  to  improper  construction  or  negligence  in  operating  it, 
furnish  no  ground  of  action — as:  when  the  railroad  is  laid 
wholly  on  land  which  the  company  has  acquired  by  purchase  or 
condemnation,  or  in  which  the  party  has  no  interest,  so  that  it 
does  no  wrong  to  him  in  constructing  and  operating  the  road, 
— though  there  may  be  some  inconvenience  or  damage  to  him 
arising  from  it,  if  it  be  such  as  the  general  public  suffer,  he  has 
no  legal  cause  to  complain. 

Railroads  are  a  necessity,  and  the  public,  which  enjoys  the 
general  incidental  benefits  from  them,  must  endure  any  general 
inconveniences  necessarily  incident  to  their  construction  and 
operation.     And  if  a  railroad  company  even  wrongfully  obstructs 
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a  street  abutting  on  one's  premises,  not  at  the  part  of  the  street 
where  it  so  abuts,  unless  access  to  his  premises  is  thereby  cut  oil 
or  materially  interfered  with,  any  inconvenience  that  he  may 
suffer  therefrom  furnishes  no  ground  for  a  private  action,  be- 
cause the  wrong  done  is  a  public  wrong,  for  which  the  public 
authorities  are  the  proper  parties  to  seek  redress.  See  Shaubut 
V,  St.  Paul  &  S.  C.  R.  Co.,  21  Minn.  502 ;  Rochette  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  32  Minn.  203  ;  Barnum  v,  Minnesota  Trans. 
Co.,  33  Minn.  365. 

But  if  a  railroad,  not  touching  one's  premises,  obstructs  a  street 
abutting  on  or  leading  to  them,  so  as  to  cut  off  or  gp^^j^i  ,^^5^^^. 
materially  interfere  with  his  only  access  to  them,  the  TeaieMoe*- 
inconvenience  is  deemed  to  be  special,  and  not  one  Blocking  up 
common  to   the  public ;  and   an  action  lies.     Brak    •*'*•**•  •*•• 
ken  V,  Minneapolis  &  St.  L.  R.  Co.,  29  Minn.  41. 

It  is  the  same  where  one  owns  land  abutting  on  a  navigable 
river  or  lake,  and  a  railroad  is  laid  along  between  the  land  and 
the  navigable  water  (Brisbine  v,  St.  Paul  &  S.  C.  R.  Co.,  23  Minn. 
114;  Union  Depot  v.  Brunswick,  31  Minn.  297);  and  also  where 
a  strip  between  the  lots  and  the  river  has  been  dedicated  to 
public  use  as  a  levee  or  landing,  and  a  railroad  is  laid  upon  it. 
Schurmeier  v,  St.  Paul  Sc  P.  R.  Co.,  10  Minn.  82. 

Where,  however,  there  is  a  taking  of  a  part  of  a  tract  or  lot  of 
land,  the  diminution  in  value  of  the  part  not  taken,  Taking  of  part 
caused  by  the  noise  of  passing  trains,  and   incon-  ortraet— 
venience  and  interruption  to  the  use  of  the  part  not  ©amageau 
taken,  resulting  from  the  ordinary  operation  of  the  ™■'*■•• 
road  (Blue    Earth  County  v,  St.  Paul  &  S.  C.  R.  Co.,  28  Minn. 
503),  and  from  increased   exposure  of  buildings  already  erected 
to  danger  of  fire  from  passing  trains  (Colvill  v.  St.  Paul  &  C.  R. 
Co.,  19  Minn.  283  ;  Johnson  v,  Chicago,  B.  &  N.  R.  Co.,  37  Minn. 
519),  and  from  increased  danger  of  injury  to  or  destruction  of 
the  household   of  the  owner  unless  the  property  not  taken  is 
equally  valuable  for  some  other  purpose  (Curtis  v,  St.  Paul,  S.  & 
T.  F.  R.  Co.,  20  Minn.  28), — ^are  proper  elements  of  the  damage 
to  be  allowed  for  the  taking. 

From  these  decisions  the  propositions  may  be  stated :  That 
the  right   of   recovery  against  a  railroad  company, 
when  there  is  no  improper  construction  of  or  negli-  Bight  of  re- 
gence  in  operating  the  railroad,  for  inconveniences  ^^rai^nwlll" 
caused  by  noises,  smoke,  dust,  and  cinders,  does  not  —Taking  of 
depend  on  the  fact  that  such  inconveniences  exist,  if  property, 
they  be  such  as  are  common  to  the  public  at  large, 
but  on  the   fact   that  there  has  been  a  taking  of  the  parties' 
property  for  the  purpose  of  the.  railroad,   accompanied   with 
such   inconveniences,  or   to  which  they  are  incident;    and,   if 
necessarily   caused    by   the  company's   proper  use  of  its"  own 
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property,  there  can  be  no  recovery  because  of  them ;  and  that, 
where  there  is  a  taking,  such  inconveniences  as  are  necessarily 
incident  to  it,  and  to  the  use  for  which  the  property  is  taken, 
are  proper  elements  of  the  damages  to  the  party;  and  this 
further  proposition  (fully  established  and  more  clearly  set  forth 
in  many  other  decisions  of  this  court)  that  the  rule  of  damage 
is  applied  only  to  a  case  where  part  of  a  distinct  tract  or  lot  is 
taken,  in  which  case  the  damages  only  to  the  part  not  taken  are 
to  be  estimated.  As  to  that  only  are  the  damages  deemed 
special.  As  to  other  distinct  tracts  or  lots  of  the  same  owner 
the  inconveniences  are  generally  such  as  the  public  suffer. 
As  the  plaintiff  does  not  claim  to  own  the  land  in  the  street 

which  the  company  has  taken  for  its  road,  but  claims 
Whether  mu  only  a  right  or  interest  in  the  nature  of  an  easement 
oonrtitau"*  i"  *t  appurtenant  to  his  lot,  the  question  has  been 
tAking.  raised  and  discussed,  at  considerable  length,  whether, 

conceding  the  right  or  interest  he  claims,  the  acts  of 
the  defendant  constitute  a  taking  within  the  constitutional 
provision  prohibiting  the  taking  of  private  property  for  public 
use  without  just  compensation.  As  that  provision  is  inserted 
for  the  protection  of  the  citizen,  it  ought  to  have  a  liberal 
interpretation,  so  as  to  effect  its  general  purpose.  All  property, 
whatever  its  character,  comes  within  its  protection. 

It  is  hardly  necessary  to  say  that  any  right  or  interest  in  land 

in  the  nature  of  an  easement  is  property,  as  much  so 
impatrmeiitof  as  a  Hen  upon  it  by  mortgage,  judgment,  or  under 
•STotMtmk""  mechanic's  lien  laws.  If  a  man  is  deprived  of  his 
iny.  property  for  the  purpose  of  any  enterprise  of  pubHc 

use,  it  must  be  a  taking,  even  though  the  right  of 
which  he  is  deprived  is  not  and  cannot  be  employed  in  the 
public  use.  In  the  case  of  a  lien  on  land  taken  for  railroad  pur- 
poses, the  company  cannot  make  any  use  of  the  lien.  It  does 
not  succeed  to  the  ownership  of  it.  It  merely  displaces  it, — 
destroys  it. 

So,  in  case  of  an  easement.  If  A  has,  as  appurtenant  to  his 
lot,  an  easement  for  right  of  way  over  the  adjoining  land,  and 
such  adjoining  land  is  taken  for  railroad  purposes,  the  company 
does  not  and  cannot  succeed  to  the  easement.  But  it  may  de- 
stroy or  materially  impair  it  by  rendering  it  impossible  for  the 
owner  of  it  to  enjoy  it  to  the  full  extent  that  he  is  entitled  to. 
Such  destruction  or  impairment  is  within  the  meaning  of  the 
word  "  taken,"  as  used  in  the  Constitution,  as  fully  as  is  the  de- 
priving the  owner  of  the  possession  and  use  of  his  corporeal 
property. 

The  main  question  in  the  case  is,  Has  the  owner  of  a  lot  abut- 
ting on  a  public  street  a  right  or  interest  in  the  street  opposite 
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his  lot,  as  appurtenant  to  his  lot,  and  independent  of  his  owner- 
ship of  the  soil  of  the  street,  and,  if  so,  what  is  that  laferwtof 
right  or  interest?     If  he  has,  and  the  acts  of  the  de-  mbatung 
fendant  in  constructing   and  operating   its  railroad  •'^n^«'««> 
along  that  part  of  thfe  street  opposite  plaintiff's  lot     '*^*' 
prevents  or  impairs  his  enjoyment  of  such  right  or  interest,  then 
he  has  a  right  to  recover. 

We  find  a  great  many  cases  in  which  is  stated,  in  general 
terms,  the  proposition  that,  although  the  fee  of  the  street  be  in 
the  state  or  municipality,  the  owner  of  an  abutting  lot  has,  as 
appurtenant  to  his  lot,  an  interest  or  easement  in  the  street  in 
front  of  it,  which  is  entirely  distinct  from  the  interest  of  the  pub- 
lic. Grand  Rapids  &  I.  R.  Co.  v,  Heisel,  38  Mich./62:  Lexing- 
ton &  O.  R.  Co.  V,  Applegate,  8  Dana,  294;  Lexington,  etc.,  R. 
Co.  V.  Combs,  10  Bush,  382 ;  Haynes  v,  Thomas,  7  Ind.  38 ; 
Protzman  v.  Indianapolis  &  C.  R.  Co.,  9  Ind.  467;  Stone  ^'^ 
Fairbury,  P.  &  N.  W.  R.  Co.,  68  111.  394 ;  Tate  v.  Ohio  &  M. 
R.  Co.,  7  Ind.  479;  Lackland  v.  North  Missouri  R.  Co.,  31  Mo. 
180;  Cincinnati,  etc.,  Street  R.  Co.  v,  Cumminsville,  14  Ohio  St, 
523;.  Railway  Co.  v,  Lawrence,  38  Ohio  St.  41 ;  Crawford  %k  Vil- 
lage  of  Delaware,  7  Ohio  St.  459;  Denver  v,  Bayer,  7  Colo.  113; 
Rensselaer  v,  Leopold,  106  Ind.  29. 

In  38  Michigan, 62,  the  supreme  court  states  it  thus:  **  Every 
lot-owner  has  a  peculiar  interest  in  the  adjacent  street,  which 
neither  the  local  nor  general  public  can  pretend  to  claim  ;  a  pri- 
vate right  in  the  nature  of  an  incorporeal  hereditament,  legally 
attached  to  his  contiguous  ground  ;  an  incidental  title  to  certain 
facilities  and  franchises  which  is  in  the  nature  of  property,  and 
which  can  no  more  be  appropriated  against  his  will  than  any 
tangible  property  of  which  he  may  be  owner." 

Although  the  proposition  was  apparently  stated  with  care 
and  upon  deliberation,  it  seems  to  us  (and  we  say  it  with  diffi- 
dence, because  of  the  eminent  character  of  that  court)  that  the 
decision  of  the  case  was  a  departure  from  the  doctrine  thus  laid 
down — and  the  same  may,  be  said  of  ^veral  of  the  cases  referred 
to ;  for  where  the  railroad  was  laid  upon  a  part  of  the  street  op- 
posite the  party's  lot,  of  which  part  he  did  not  own  the  fee,  it 
denied  his  right  to  recover  for  damages  caused  to  his  lot  inciden- 
tal to  a  proper  operating  of  the  railroad,  and  limited  it  to  cases 
where  the  acts  of  the  company,  of  omission  or  commission, 
amounted  to  a  nuisance. 

As  the  lot-owner  can  recover  for  a  private  nuisance  committed 
by  the  improper  operation  of  a  railroad,  even  on  the  company's, 
own  land,  in  which  he  has  no  interest  (Baltimore  &  P.  R.  Co.  v. 
First  Baptist  Church,  108  U.  S.  317;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  15),  it  would  seem  as  though,  if  he  is  in  no  better  plight  in 
respect  to  the  company's  acts  in  the  street,  his  "  peculiar  inter- 
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eat/'  distinct  from  that  of  tiie  public,  in  the  street,  is  of  veiy 
Uttle  value.  His  title  to  his  interest  in  the  street  is  precarious, 
if  authority  from  the  state  or  municipality  may  justify  what 
would  without  such  authority  be  a  private  wrong  as  to  him. 
None  of  the  cases  we  have  referred  to,  nor  any  till  we  come  to 
what  are  known  as  the  Elevated  Railway  Cases,  attempt  to 
define  the  limits  and  extent  of  the  right  of  an  abutting  lot-own- 
er in  the  street  opposite  his  lot,  where  he  does  not  own  the  fee. 
That  it  extends  to  purposes  of  ingress  and  egress  to  and  from 
his  lot  is  conceded  by  all.  And  for- this  purpose  it  may  extend 
beyond  the  part  of  the  street  directly  in  front ;  for,  as  we  have 
seen,  an  action  by  him  will  lie  for  obstructing  the  street,  away 
from  his  lot,  so  as  to  cut  off  or  materially  interfere  with  his  only 
access  to  it. 

The  questions  are  asked,  How  does  the  lot-owner  get  an 
easement  in  the  street  ?  What  are  the  source  and  evidence  of 
his  title  to  his  peculiar  interest  ?  The  same  ques- 
"btli'**^''"*'^  tions  may  be  asked  with  respect  to  fhe  right  or  inter- 
meat."****'  est  of  the  public.  When  a  street  is  established  by 
statutory  dedication  or  proceedings  of  condemnation, 
the  public  derives  its  right  through  the  dedication  or  proceed- 
ings, and  the  record  of  them  is  the  evidence  of  its  right.  When 
the  dedication  is  at  common  law,  the  evidence  of  the  public 
right  rests  in  parol.  When  the  offer  of  dedication  is  made,  and 
is  accepted  and  acted  upon  by  the  public  to  such  extent  that  to 
permit  the  offer  to  be  withdrawn  would  operate  as  a  fraud,  the 
title  of  the  public  to  its  right  is  completely  vested.  And  such 
title  is  none  the  less  perfect  because  there  may  be  no  express 
grant  of  the  right,  and  no  written  evidence  of  it.  The  private 
right  is  vested  by  the  same  proceedings  or  acts  that  vest  the 
public  right.  There  is  no  need  of  express  grant  in  one  case 
more  than  in  the  other.  In  the  case  of  dedication,  after  it  has 
become  perfect  the  abutting  lot-owners  are  presumed  to  act  with 
respect  to  their  lots  on  the  faith  of  it,  as  they  are  also  in  case 
of  condemnation. 

Suppose  one  buys  a  piece  of  land  fronting  on  a  public  street, 
or  suppose  he  improves  it,  say,  by  erecting  buildings  with  refer- 
ence to  use  in  connection  with  the  street,  would  it  not  be  a 
fraud  on  him  to  afterwards  close  the  street  ?  Not  only  do  the 
abutting  lot-owners  pay  for  all  the  advantages  which  the  street 
may  furnish  to  their  lots  in  the  enhanced  price  of  the  lots,  but. 
in  cases  of  condemnation,  their  lots  are  liable  to  be,  and  are 
usually,  specially  taxed  to  pay  the  whole  cost  of  the  land  taken; 
and,  whether  the  street  be  established  by  dedication  or  condem- 
nation, the  abutting  lots  are  liable  to  be,  and  are  usually,  spec- 
ially taxed  for  the  whole  cost  of  putting  and  keeping  it  in  prop- 
er condition  for  public  use.     It  would  be  hard  to  justify  the  im- 
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position  of  these  taxes  on  them  instead  of  on  the  public  at  lai^e, 
if  their  owners  have  no  other  interest  in  or  advantage  from  the 
street  beyond  the  public  at  large,  or  if  such  interest  or  advan- 
t^e  is  of  so  precarious  a  tenure  that  they  may  at  any  time  be 
deprived  of  it. 

It  is,  however,  hardly  necessary  to  inquire  how  the  lot-owner 
gets  his  private  right  in  the  street ;  for  it  is  estab- 
lished law  that  he  has  a  private  right,  which,  as  we  Jf{jjj^2[.''jj 
have  stated,  all  the  cases  concede  extends  to  the  ftrMC  ^**^  " 
necessity  of  access.  Access  .to  the  lot  is  only  one  of 
the  direct  advantages  which  the  street  affords  to  it.  In  a  city 
densely  peopled  and  built  up,  the  admission  of  light  and  air 
into  buildings  is  about  as  important  to  their  proper  use  and  en- 
joyment as  access  to  them.  Light  and  air  are  largely  got  from 
the  open  space  which  the  streets  afford. 

What  reason  can  be  given  for  excluding  a  right  to  the  street 
for  admitting  light  and  air,  when  the  right  to  it  for 
access  is  conceded  ?     For  mere  purposes  of  access  to  8»"w-w«m 
the  lots,  a  strip  ten  or  fifteen  feet  wide  might  be  suf-  JimtMSiir' 
ficient.     Yet  everybody  knows  that  a  lot  fronting  on  ligiitudair. 
a  street  sixty  or  seventy  feet  wide  is  more  valuable, 
because  of  the  uses   that  can  be  made  of    it,   than  though  it 
front  on  such  a  narrow  strip.     Take  a  case  in  one  of  the  states 
w^here  the  fee  of  the  streets  is  in  the   state  or  municipality,  and 
of  a  street  sixty  feet  wide.     The  abutting  lot-owners  have  paid 
for  the  advantages  of  the  street  on  the  basis  of  that  width,  either 
in  the  enhanced  price  paid   for  their  lots,  or,  if  the  street  was  es- 
tablished by  condemnation,  in   the  taxes  they  have  paid  for  the 
land   taken.     In  such  a  case,  if  the  state  or  municipality  should 
attempt   to  cut   the   street  down  to  a  width   of  ten  or  fifteen 
feet,  would   it  be  an  answer  to  objections  by   lot-owners  that 
the  diminished  width  would  be  sufficient  for  mere  purposes  of  ac- 
cess  to  their  lots?     It  would  seem  as  though  the  question  sug- 
gests the  answer. 

The  cases  known  as  the  Elevated  Railway  Cases  (Story  v.  N. 
Y.  Elevated  R.  Co.,  90  N.  Y.  122 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas. 
596 ;  and  Lahr  v.  Metropolitan  Elevated  R.  Co.,  104  N.  Y.  268) 
are  notable  in  several  respects :  first,  because  they 
were  the  first  cases  (and  it  seems  strange  that  they  Kietated  rati- 
should  have  been)  in  which  was  squarely  presented,  "»d«««^ 
so  as  to  demand  a  direct  decision,  the  claim  of  abut- 
ting lots  to  an  easement  in  the  street  in  their  front,  for  purposes 
of  light  and    air;  second,  for  the  number  and   ability  of  the 
counsel  on  each  side,  and  the  thoroughness  with  which  they  dis- 
cussed every  point  involved,  and  presented  every  argument  pro 
and  con  that  could  be  suggested ;  and,  lastly  and  especially,  for 
the  exhaustive  character  of  both  the  prevailing  and  dissenting 
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opinions  by  the  members  of  the  court.  The  latter  case  was  really 
a  reargument  of  the  questions  decided  in  the  earlier ;  and  in  its 
opinion  the  court  not  only  adhered  to,  but  took  pains  to  define, 
its  earlier  decision,  and  in  some  respects  to  go  beyond  it,  and 
give  to  the  principles  determined  a  wider  application  than  ap- 
pears to  have  been  given  to  them  in  the  first  case.  We  think 
that  in  some  cases  the  doctrine  is  unqualifiedly  established '  that 
no  matter  how  the  abutting  owner  acquires  title  to  his  land,  and 
no  matter  how  the  street  was  established,  so  that  the  only  right 
of  the  public  is  to  hold  it  for  public  use  as  a  street  forever  (and 
the  public  gets  no  greater  right  under  a  dedication),  and  no 
matter  who  may  own  the  fee,  "  An  abutting  owner  necessarily 
enjoys  certain  advantages  from  the  existence  of  an  open  street 
adjoining  his  property  which  belong  to  him  by  reason  of  its  lo- 
cation, and  are  not  enjoyed  by  the  general  public ;  such  as  the 
right  of  free  access  to  his  premises,  and  the  free  admission  and 
circulation  of  light  and  air  to  and  through  his  property." 

The  doctrine  was  followed  and  applied  by  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York  in 
New  York  Nat.  Bank  v.  New  York  Elevated  R.  Co.,  24  Fed. 
Rep.  114. 

The  general  doctrine,  we  think,  stands  on  sound  reason  and 
considerations  of  practical  justice. 

The  private  right  in  a  street  is  of  course  subordinate  to  the 
public  right.  The  latter  right  is  for  use  as  a  public 
Haureofpri-  Street,  and  the  incidental  right  to  put  and  keep  it 
TAteriffhttB  in  condition  for  such  use,  and  for  no  other  purpose, 
street.  Whatever   limitation  or  abridgmerit  of  the  advan- 

tages which  the  abutting  lot  is  entitled  to  from  the 
street  may  be  caused  by  the  exercise  of  the  public  right,  the 
owner  of  the  lot  must  submit  to.  If  putting  it  to  proper  street 
uses  causes  annoying  noises  to  be  made  in  front  of  his  lot,  or  the 
air  to  be  filled  with  dust  and  smoke,  so  as  to  darken  his  prem- 
ises, or  pollute  the  air  that  passes  from  the  street  upon  them, 
he  has  no  legal  cause  of  complaint.  His  right  to  complain 
arises  when  such  interruptions  to  the  enjoyment  of  his  private 
right  are  caused  by  a  perversion  of  the  street  to  uses  for  which 
it  was  not  intended  ;  by  employing  it  for  uses  which  the  public 
right  does  not  justify.  That  constructing  and  operating  an 
ordinary  commercial  railroad  on  a  street  is  a  perversion  of  the 
street  to  a  use  tor  which  it  was  not  intended  ;  one  not  justified 
by  the  public  right;  and  which  the  state  or  municipality,  as  repre- 
senting such  right,  cannot,  as  against  private  rights,  authorize, — 
ihj  decisions  of  this  court  are  full  and  explicit.  It  has  always  been 
held  here,  contrary  to  the  decisions  in  many  of  the  states,  that 
laying  such  a  railroad  upon  a  public  street  or  highway  is  the 
imposition  of  an  additional  servitude  upon  it, — an  appropriation 
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of  it  to  a  use  for  which  it  was  not  intended.  Carli  v,  Stillwater 
Street  R.  &  Trans.  Co.,  28  Minn.  373 ;  s.  c,  3  Am.  &  Eng.  R.  R. 
Cas.  226  and  cases  cited. 

Many  of  the  decisions  cited,  to  show  that  upon  a  state  of 
factssuch  as  exists  in  this  case  the  lot-owner  can  have  no  right  of 
action,  were  by  courts  which  hold  that  the  use  of  a 
street  for  an  ordinary  railroad  is  a  legitimate  street  DeeisionRofDo 
use — one  that  comes  within  the  uses  and  purposes  "tiioritj. 
for  which  streets  are  established.     Where  that  is  the 
rule,  inasmuch  as  the  right  or  interest  of  the  abutting  lot-owner 
is  subordinate  and  subject  to  the  right  to  devote  the  street  to 
use  for  a  railroad,  as  well  as  for  any  other  proper  mode  of  street 
travel,  of  course  no  cause  of  action  in  favor  of  the  lot-owner, 
whether  he  owns  the  fee  of  the  street  or  not,  could  grow  out  of 
the   proper  construction    and    operating   of    a  railroad    in  the 
street.     For  that  reason  the  decisions  of  such  courts  can  be  of 
no  authority  here,  where  a  dififerent  rule  upon  the  rightfulness 
of  using  the  street  for  such  a  purpose  prevails. 

The  conclusions  arrived  at  are  that  the  owner  of  a  lot  abutting 
on  a  public  street  has,  independent  of  the  fee  in  the  street,  as  ap* 
purtenant  to  his  lot,  an  easement  in  the  street  in  front  of  his 
lot  to  the  full  width  of  the  street,  for  admission  of  light  conciusioM 
and  air  to  his  lot;  which  easement  is  subordinate  only  rMched— Lot- 
to the  public  right ;  that  depriving  him  of  or  interfer-  owner's  right 
ing  with  his  enjoyment  of  the  easement  for  any  ***•■"■»*»• 
public  use  not  a  proper  street  use  is  a  taking  of  his  property 
within  the  meaning  of  the  Constitution ;  that  appropriating  a 
public  street  to  the  construction  and  operation  of  an  ordinary 
commercial  railroad  upon  it  is  not  a  proper  street  use;  that 
where,  without  his  consent  and  without  compensation  to  him, 
such  a  railroad  is  laid  and  operated  along  the  portion  of  the 
street  in  front  of  his  lot,  so  as  upon  that  part  of  the  street  to 
cause  smoke,  dust,  cinders,  etc.,  which  darken  or  pollute  the  air 
coming  from  that  part  of  the  street  upon  his  lot,  he  may  recov- 
er whatever  damages  to  his  lot  are  caused  by  so  laying  and 
operating  such  railroad  on  that  part  of  the  street ;  that  the  re- 
covery should  be  limited  to  the  damages  caused  by  operating 
the  railroad  in  front  of  plaintiff's  lot,  and  ought  not  to  include 
any  that  might  have  accrued  from  operating  it  on  other  parts 
of  the  street,  was  undoubtedly  the  opinion  of  the  court  below 
when  it  came  to  make  its  findings  of  fact ;  for  it  finds  as  a  fact 
no  other  damage  than  the  depreciation  in  the  rental  value  of  the 
lot  caused  by  operating  the  railroad  on  the  street  in  front  of  it. 
The  proof  of  depreciation  in  rental  value,  however,  was  made 
in  part  by  admitting  proof  (against  defendant's  objection)  of 
the  rental  value  "  with  the  road  constructed  on  that  street,  and 
operated  there   as   roads   usually   are."     There    was   no    other 
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evidence  of  depreciation.  The  evidence  takes  into  account, 
not  merely  the  consequences  to  the  lot  from  operat- 
Froof  of  de-  ^^S  ^^^  railroad  in  front  of  it,  but  also  from  operating 
prMiftitM  Ib  the  road  on  the  whole  or  any  part  of  it,  however  re- 
ratoi  TEioc.  mote  from  the  lot.  This  would  allow  plaintiflF  to  re- 
cover  for  such  consequences  of  operating  the  road 
as  he  suffered  in  common  with  the  public  generally,  and  not 
merely  such  a^  were  pecuHar  to  himself.  The  evidence  was  er- 
roneously admitted,  and,  as  there  was  no  competent  evidence  to 
sustain  the  finding  of  the  amount  of  damage,  the  finding  must 
be  set  aside. 

A  new  trial  is  therefore  ordered  of  the  issue  as  to  the  amount 
of  damage  (but  of  no  other  issue),  unless  the  plaintiff  will  con- 
sent in  the  court  below  to  take  judgment  for  nominal  damages 
merely. 

Vanderburgh,  J.,  dissenting. — If  a  street  or  highway  is  so 
occupied  or  incumbered  as  to  occasion  special  and  peculiar  in- 
jury to  an  abutting  land-owner,  an  action  for  damages  or  an 
injunction  may  be  sustained.  But  I  do  not  assent  to  the  propo- 
sition that  such  owner  has  property  interests  in  the  street,  be- 
yond the  boundary  of  his  land  therein  (presumptively  the  centre 
line  thereof),  which  are  the  proper  subject  of  condemnation  pro- 
ceedings. The  opposite  rule,  I  think,  has  always  been  accepted 
and  acted  on  in  this  state,  and  is  supported  by  the  great  weight 
of  authority.  .  It  is  hardly  practicable  to  make  any  distinction 
in  this  respect  between  that  portion  of  the  street  beyond  his 
boundary  and  opposite  his  lot  and  adjoining  land  in  the  street  on 
either  side  thereof.  And  it  would  seem  to  be  difficult  to  fix 
upon  any  sound  rule  or  safe  basis  for  estimating  and  limiting 
the  damages  in  such  cases. 

See,  generally,  note  to  Columbus,  etc.,  R.  Co.  v.  Gardner,  32  Am.  &  Eng. 
R.  R.  Cas.  251  ;  Bolton  v.  Short  Route  R.  Co.,  32  Am.  &  Eng.  R.  R. 
Cas.  256;  Texarkana,  etc.,  R.  Co.  7/.  Goldberg,  32  Ib.  240;  Indiana,  etc., 
R.  Co.  V.  Eberle,  32  Ib.  220 ;  Denver,  etc.,  R.  Co.  v.  Bourne,  32  Ib.  227 ; 
Kavanagli  v.  Mobile,  etc.,  R.  Co.,  32  Ib.  267,  and  cases  cited  from  this 
series  in  the  above  opinion. 

Railways  in  Street— Rights  of  Abutting  Owners.~The  easement  of  the 
abutting  owners  of  a  public  street  or  highway  is  property  which  may  not 
be  taken  or  impaired  without  compensation  being  made  therefor.  Sec, 
City  of  Denver  v.  Bayer,  7  Colo.  1:3;  Daly  v.  Georgia  S.  &  F.  R.  Co. 
•(Ga.).  7  S.  E.  Rep.  146;  Terre  Haute  &  L.  R.  Co.  v.  Bissell,  108  Ind  113; 
McClean  v.  Chicago.  I.  &  D.  R.  Co.,  67  Iowa,  568;  Hanson  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  61  Iowa,  588 ;  Mulholland  v.  Des  Moines.  M.  &  W.  R. 
Co.,  60  Iowa,  740;  s.  c,  10  Am.  &  Eng.  R,  R.  Cas.  99;  Drady  v.  Des 
Moines  &  Ft.  D.  R.  Co.,  57  Iowa,  393;  Stanley  v.  City  of  Davenport,  54 
Iowa.  463;  Ward  v.  Detroit,  M.  &  M.  R.  Co.,  62  Mich.  46;  Barkken  ». 
Minnesota  &  St.  L.  R.  Co..  29  Minn.  41 ;  Carli  v.  Stillwater,  St.  R.  A  T. 
Co..  28  Minn.  373;  s.  c,  3  Am.  &  Eng.  R,  R.  Cas.  226 ;  Omaha  &  R.  V. 
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R.  Co.  V.  Refers,  i6  Neb.  1 17;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  79 ;  Burlington 

6  M.  R.  R.  Co.  V,  Reinhackle.  15  Neb.  279;  s.  c,  14  Am.  &  Eng.  R.  R. 
Cas.  169;  Hastings  &  G.  I.  R.  Co.  v.  Ingalls,  15  Neb.  123;  s.  c,  20  Am.  & 
Eng.  R.  R.  Cas.  60;  Gottschalk  v,  Chicago,  B.  &  Q.  R.  Co.,  14  Neb.  550; 
s,  c,  14  Am.  &  Eng.  R.  R.  Cas.  157 ;  Jewett  v.  Union  E.  R.  Co.,  i  N.  Y. 
Supp.  123 ;  Pittsburgh  Junction  R.  Co.  v,  McCutcheon  (Pa.),  7  Atl.  Rep. 
146;  City  of  Cleburne  v.  Gulf,  G.  &  S.  F.  R.  Co.  (Tex.).  25  Am.  A  Eng. 
R.  R.  Cas.  130;  Buchner  v,  Chicago.  M.  &  N.  W.  R.  Cxj.,  60  Wis.  264; 
s.  c.  14  Am.  &  Eng.  R.  R.  Cas.  447;  Buchner  v.  Chicago.  M.  &  N.  W.  R. 
Co.,  56  Wis.  403;  Mollandin  v.  Union  Pac.  R.  Co.,  14  Fed.  Rep.  394; 
Grafton  v,  Baltimore  &  O.  R.  Co.,  21  Fed.  Rep.  309;  s.  c,  17  Am.  &  Eng. 
R.  R.  Cas.  200. 

The  Authorities  of  a  City  have  no  power  to  authorize  a  railroad  company 
to  ]:>ernianently  appropriate  and  obstruct  a  portion  of  a  street,  without 
compensation  to  such  lot-owners  as  abut  thereon,  and  who  are  especially 
injured.  Burlington  &  M.  R.  R.  Co.  z/.  Reinhackle,  15  Neb.  279;  s.  c,  14 
Am.  &  Eng.  R.  K.  Cas.  169.  And  for  this  reason  if  a  railroad  company 
constructs  and  operates  a  railroad  in  a  public  street,  it  is  liable  to  the 
owners  of  property  abutting  on  such  street,  notwithstanding  an  ordinance 
of  the  municipality,  no  terms  authorized  such  use  of  the  street  for  the 
actual  diminution  m  market  value  of  the  property  for  any  use  to  which  it 
may  be  reasonably  put ;  occasioned  by  the  construction  and  operation  of 
the  railroad  through  such  street.  Denver  &  R.  G.  R.  Co.  v.  Bourne 
(Colo.),  16  Pac.  Rep.  839.  Following  Denver  Circle  R.  Co.  v.  Nester,  10 
Colo.  403 ;  and  City  of  Denver  v.  Bayer.  7  Colo.  113. 

8ame--Ownerthip  of  Fee. — This  right  of  abutting  property-owners  to 
com{>ensation  is  regardless  of  the  ownership  of  the  fee  m  the  street.  City 
Of  Denver  v.  Bayer.  7  Colo.  113;  Sunge  v.  Hill  &  W.  D.  St.  R.  Co..  54 
Iowa,  669;  Burlington  &  M.  R.  R.  Co.  v.  Reinhackle,  15  Neb.  279;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cas.  169;  Mollandin  v.  Union  Pac.  R.  Co.,  14  Fed. 
Rep.  394. 

Same — Damages. — The  abutters  upon  public  streets  in  cities  are  entitled 
to  damages  sustained  by  them  by  reason  of  a  deviation  of  the  street  for 
which  it  was  originally  taken,  and  its  appropriation  to  other  and  incon- 
sistent uses,  such  as  the  buildingor  in  operating  of  a  railroad  along  the 
line  of  such  street.  Florida  So.  K.  Co.  v.  Brown  (Fla.),  i  So.  Rep.  512; 
Wabash,  St,  L.  &  P.  R.  Co.  v,  McDougall.  118  111.  229;  s.  c.  27  Am.  & 
Eng.  R.  R.  Cas.  386;  Chicago  &  E.  I.  R.  Co.  «/.  Loeb,  118  111.  203;  s.  c, 
27  Am.  A  Eng.  R.  R.  Cas.  415;  Terre  Haute  &  L.  R.  Co.  v,  Bissell.  108 
Ind.  113;  Stough  z/.  Chicago  &  N.  W.  R.  Co.,  71  Iowa,  641;  Phipps  v. 
Western  Md.  R.  Co.,  66  Md.  319;  Lahr  v.  Metropolitan  Elevated  R.  Co., 
104  N.  Y.  268;  Story  «/.  New  York  Elevated  R.  Co.,  90  N.  Y.  122;  s.  c, 

7  Am.  &  Eng.  R.  R.  Cas.  593;  Jewett  v.  Union  Elevated  R.  Co.,  i  N.  Y. 
Supp.  123;  Pittsburgh  Junction  R.  Co.  v.  McCutcheon  (Pa.).  7  Atl.  Rep. 
140:  Frankle  v,  Jackson,  30  Fed.  Rep.  398. 

In  an  action  against  a  railroad  company  for  damages  caused  by  con- 
structing and  using  railroad  tracks  in  a  street,  part  of  which  the  plaintiff 
claims  to  own,  a  complaint  which  fails  to  show  that  the  tracks  were  con- 
structed ajid  trains  run  on  that  part  of  the  street  owned  by  plaintiff,  or 
that  the  grievances  complained  of  were  different  from  those  sustained  by 
the  general  public,  is  bad  on  demurrer.  Terre  Haute  &  L.  R.  Co.  v,  Bis- 
sell, 108  Ind.  113.  It  is  said  in  Rude  v.  City  of  St.  Louis,  93  Mo.  408,  that 
to  recover  for  an  injury  to  property  by  obstructing  a  street  on  which  it 
abuts,  the  plaintiff  must  show  damages  special  and  peculiar  to  his  own 
property,  and  different  in  kind  from  those  suffered  by  the  public  gener- 
ally ;  and  that  this  rule  is  not  affected  by  the  Missouri  Constitution  of 
1875.  art.  2,  §  21,  which  provides  that  -private  property  shall  not  be  taken 
36  A.  &  £.  R.  R.  Cas.— 2 
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or  damaged  for  public  use  without  compensation."  It  is  said  in  Texar- 
kana  &  N.  W.  R.  Co.  v.  Goldberg,  68  Tex.  635,  that  in  an  action  to  re- 
cover for  damages  to  a  homestead  caused  by  the  construction  of  a  railroad 
along  the  street  in  front  of  it.  the  plaintiff  is  not  precluded  from  recovery 
on  the  ground  that  other  property-owners  in  the  same  locality  had  also 
been  injured  in  the  same  way. 

Same — Limitation  of  Action. — It  is  said"  in  Frankle  v.  Jackson,  30  Fed. 
Rep.  398,  that  in  case  of  injury  to  property  accruing  by  reason  of  a  railroad 
laying  Its  tracks  in  the  street  on  which  it  abuts,  the  cause  of  action  accrues 
against  the  railroad  at  the  time  of  its  occupation  of  the  street,  and  is 
barred  like  in  other  causes  of  action  after  the  lapse  of  the  prescribed 
number  of  years  from  that  date,  so  that  for  each  day's  continuance  of  the 
occupation  a  new  cause  of  action  does  not  arise,  and  charges  in  the  owner- 
ship of  the  railroad  company  neither  revokes  the  mode  n6r  creates  a  new 
cause  of  action.  See  Chicago  &  E.  I.  R.  Co.  v.  McAuley,  121  111.  160; 
Bizer  v.  Ottuniwa  Hydraulic  Power  Co.,  70  Iowa,  145. 

In  Iowa  the  right  of  an  owner  6f  property  abutting  on  a  street  to  recover 
damages  against  a  railroad  company  for  the  occupation  and  use  of  a  street 
for  its  tracks  is  dependent  upon  statute  (Iowa  Code,  sec.  464),  and  where  such 
damages  have  not  been  assessed  and  paid  in  the  start  and  action  therefor 
is  barred  by  five  years.  Pratt  v,  Des  Moine?&  N.  W.  R.  Co.,  72  Iowa,  249. 
In  that  state  the  owners  of  property  abutting  on  a  street  in  which  a  rail- 
way is  constructed,  are  not  debarred  from  claiming  damages  by  waiting 
until  after  the  railway  has  been  constructed,  notwithstanding  the  provi- 
sion of  the  Iowa  Code,  sec.  467,  forbidding  the  laying  down  of  any  track 
in  a  street  until  after  the  abutters'  damages  have  been  ascertained  and 
paid.     Stough  7/.  Chicago  &  N.  W.  R.  Co..  71  Iowa,  641. 

Same — Elevated  Railroads. — An  elevated  steam  railroad  in  the  streets  of 
a  city,  as  usually  constructed,  is  a  perversion  of  the  use  of  the  street  for 
the  purpose  originally  designed  for  it,  and  is  a  use  which  neither  the  city 
authorities  nor  the  legislature  can  legalize  or  sanction  without  providing 
due  compensation  for  the  injury  inflicted  upon  the  property  of  abutting 
owners.  Lahr  v.  Metropolitan  R.  Co.,  104  N.  Y.  268;  Story  v.  New  York 
Elevated  R.  Co.,  90  N.  Y.  122.  And  the  abutting  owners  on  a  street  may, 
by  bill  in  equity,  restrain  the  taking  of  such  street  for  the  purpose  of  an 
elevated  railroad ;  under  an  act  of  the  legislature  giving  permission  there- 
for, where  such  owner  has  not  been  compensated  for  such  taking.  Jewett 
^.  Union  Elevated  R.  Co.,  i  N.  Y.  Supp.  123. 

It  is  said  in  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y.  157  ;  s.  c,  30,  Am. 
&  Eng.  R.  R.  Cas.  418,  that  the  construction  and  operation  of  an  elevated 
road  being  a  trespass  as  against  property-owners,  not  compensated  by 
reason  of  the  fact  that  it  imposes  in  the  street  in  which  it  is  erected  an 
unauthorized  use,  the  damages  recoverable  by  such  abutters  include  what- 
ever of  injury  or  inconvenience  results  to  them  from  the  structure  itself 
or  is  incidental  to  its  use.  The  smoke  and  gases  and  the  ashes  and  cin- 
ders from  elevated  railroads  impair  the  easement  of  air  in  an  abutting  prop- 
erty-owner; the  structure  itself  and  the  passage  of  cars  abridges  his 
easement  of  light :  and  the  dropping  of  oil  and  water,  and  the  broken 
columns  interfere  with  his  convenience  of  access,  and  they  are  elements 
of  damage  even  though  they  be  the  necessary  concomitance  of  the 
construction  and  operation  of  the  road,  and  not  the  production  of  neg- 
ligence. 

Same— Horse-railways  in  Street. — It  is  said  in  Clark  v.  Rochester  City  & 
B.  R.  Co.,  2  N.  Y.  Supp.  563,  that  the  construction  with  the  consent  of 
the  legislature  of  a  surface  street  railway  in  a  public  street  for  the  carriage 
of  passengers,  the  cars  to  be  drawn  by  horses,  is  not  such  a  taking  of  the 
property  of  abutting  owners,  who  have  no  title  to  the  bed  of  the  street. 
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for  public  use  as  entitles  them  to  compensation.  However,  if  the  prop- 
erty-owner has  the  fee  to  the  centre  of  the  street  he  will  be  entitled  to 
damac;es.     See  Craig  v.  Rochester  City  &  B.  R.  Co..  39  N.  Y.  404. 

Same — Consequential  Damages. — A  constitution  guaranteeing  compen- 
sation to  the  owner  of  property  "damaged"  by  the  public  use,  entitles  the 
owner  of  the  lot  abutting  on  the  street  to  recover  damages  of  a  railroad 
company  diminishing  the  value  of  a  lot  by  laying  tracks  and  running  its 
trains  through  the  street  in  front  of  the  lot.  .  Frankle  v,  Jackson,  30  Fed. 
Rep.  398.  And  this  right  to  compensation  for  damages  extends  to  conse- 
quential as  well  as  the  direct  damages  sustained  by  such  abutting  owner 
in  consequence  of  the  building  and  operating  of  a  railroad  along  the  line 
of  street.  See  Florida  So.  R.  Co.  v.  Brown  (Fla.).  i  So.  Rep.  512;  Terre 
Haute  &  L.  R.  Co.  ?'.  Bissell,  108  Ind.  113;  Pittsburgh  Junction  R.  Co. 
V.  McCutcheon  (Pa.),  7  Atl.  Rep.  146.  Thus,  in  the  construction  and 
operation  of  an  elevated  railroad  the  abutting  property-owners  are  entitled 
to  consequential  damages  for  injury  to  their  easements  of  light  and  air. 
and  also  for  loss  of  business  as  well  as  for  property  actually  taken. 
Drucker  v,  Manhattan  R.  Co.,  106  N.  Y.  157;  s.  c,  30  Am.  &  Eng.  R.  R. 
Cas.  418.  It  is  said  in  Florida  So.  R.  Co.  v.  Brown  (Fla.),  i  So.  Rep.  $12, 
that  where  an  owner  of  real  estate  abutting  on  a  street  of  a  town  or  city. 
is  not  the  owner  of  the  soil  to  the  centre  of  the  street,  although  he  is 
not  entitled,  as  against  the  company  laying  a  railroad  along  said  street, 
by  proper  authority  to  recover  damages  for  the  appropriation  of  the 
soil  of  the  street,  or  from  any  incidental  injury  to  his  property  from 
noise  or  smoke  or  like  annoyances,  yet  he  is  entitled  to  the  use  of  the 
street  and  may  recover  damages  from  any  especial  injury  he  may  sustain 
by  reason  of  said  railroad  track  beitig  so  laid  as  to  materially  abridge  or 
crowd  his  use  of  said  street,  or  by  any  negligence  or  improper  action  in 
operating  said  railroad. 

Same— Measures  of  Damages. — The  abutting  owner  of  property  on  a  street 
along  which  a  railway  track  is  laid  is  entitled  to  damages  for  a  depres- 
sion of  the  market  or  rental  value  of  his  premises,  and  for  annoyances  to 
his  business  or  to  his  family  occupation.  Florida  So.  R.  Co.  v.  Brown 
(Fla.),  I  So.  Rep.  512;  Frankle  v.  Jackson,  30  Fed.  Rep.  398.  Railroad 
companies  chartered  to  run  their  trains  through  a  street  will  not  be  per- 
mitted to  make  the  dwelling  houses  uninhabitable  by  the  operation  of  its 
road,  without  making  due  compensation  to  the  owners.  Pennsylvania  R. 
Co.  V.  Angel,  41  N.  J.  Eq.  (14  Stew.),  316 ;  see  Sullivan  v.  Royer,  72  Cal. 
248  ;  Humphrey  v.  Irvin  (Pa.),  4  Cent.  Rep.  685. 

In  Denver  &  R.  G.  R.  Co.  v.  Bourne  (Colo.),  16  Pac.  Rep.  839,  on  the 
trial  of  an  action  for  damages  for  the  depression  in  value  of  plaintiff's 
property  occasioned  by  the  construction  and  operation  of  defendant's  rail- 
way in  the  street  in  which  plaintiff's  property  abuts,  plaintiff  and  others 
against  the  objection  of  defendant  testified  as  to  the  decrease  in  the  rents 
and  rental  value  of  property  by  reason  of  the  construction  of  the  railroad  ; 
but  that  they  did  not  know  its  market  value  before  or  since  the  building 
of  said  railroad.  It  was  held,  that  this  evidence  having  been  properly 
qualified  by  the  instructions  given  was  admissible  to  aid  in  determining 
the  actual  depression  of  the  result  and  improvement  in  market  value. 
Following  City  of  Denver  v.  Bayer.  7  Colo.  1 13. 

Same— Elevated  Railroads. — It  is  said  in  Tallmage  v.  Metropolitan  Ele- 
vated R.  Co.,  2  N.  Y.  Supp.  130,  that  in  an  action  for  damages  to  abutting 
property  caused  by  the  construction  of  an  elevated  railroad  along  a  street, 
the  measure  of  damages  is  the  difference  between  the  rental  value  of  such 
property  with  and  without  the  railroad,  of  the  date  of  its  building  and  the 
commencement  of  the  action,  and  evidence  of  the  surrounding  circum- 
stances, the  disastrous  effect  of  the  railroad  on  the  street,  the  depression 
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of  land  in  the  vicinity,  and  the  suspension  of  building  on  the  street,  caused 
by  the  railroad,  is  admissible  on  the  question  of  damages  when  such  prop- 
erty is  unoccupied,  and  hence  has  no  rental  value.  But  it  seems  that  an 
abuttiitg  property-owner  is  not  entitled  to  damages  resulting  from  the 
change  in  the  grade  of  the  street  made  by  an  elevated  railway  under  l^is- 
lative  authority,  and  by  agreement  entered  into  with  the  city  officials, 
where  the  charter  of  the  city  authorizes  it  to  change  the  grade  of  its 
streets  but  makes  no  provision  for  the  payment  of  damages  to  persons 
whose  property  is  injured  thereby.  See  Wilson  z/.  New  York  C.  &  H.  R. 
R.  Co.,  2  N.  Y.  «upp.  65. 

Same — Eminent  Domain. — Depriving  an  abutting  property-owner  of,  or 
materially  interfering  with  his  enjoyment  of  the  easement  tor  any  public 
use,  not  a  proper  street  use,  is  a  taking  of  his  property  for  public  use 
within  the  meaning  of  the  Constitution;  thus,  appropriating  a  street  to  use 
for  an  ordinary  commercial  railroad  is  not  a  proper  use,  and  whenever 
such  appropriation  is  made  without  the  consent  of  the  abutting  property- 
owner  and  without  compensation  to  him,  such  a  railroad  is  laid  and  oper- 
ated along  the  portion  of  the  street  in  front  of  his  lot,  so  as  upon  that  part 
of  the  street  to  cause  smoke,  dust,  cinders,  etc.,  which  darken  and  pollute 
the  air,  coming  upon  the  lot  from  that' part  of  the  street,  the  lot-owner  is 
entitled  to  recover  whatever  damac^es  to  his  lot  are  thus  caused  by  so 
laying  and  operating  the  railroad.  It  is  said  in  the  case  of  Thompson  v. 
Pennsylvania  R.  Co.  (N.  J.),  14  Atl.  Rep.  897;  following  Pennsylvania  R. 
Co.  V.  Angel,  41  N.  J.  Eq.  (14  Stew.)  316;  s.  c.  26  Am.  &  Eng.  R.  R.  Cas. 
559,  that  the  grant  to  a  railroad  company  of  the  right  to'  use  a  public 
street  does  not  give  it  any  right  to  deprive  persons  of  the  ordinary  enjoy- 
ment of  their  property,  except  upon  cQ«idition  that  just  compensation  be 
first  made  to  the  owners. 


Daly  v.  Georgia  Southern  and  Florida  R.  Co. 
Georgia  Southern  and  Florida  R.  Co.  v.  Daly. 

(Geor^ta  Supreme  Court,  July  11,  1888.) 

Municipal  Corporations — Controi  of  Streets— Granting  for  Depot  Pur« 
poses. — Georgia  Acts,  1857,  page  182,  conferring  upon  municipal  cor- 
porations power  or  authority  to  grant  or  sanction  encroachments  on 
their  streets  for  reasonable  compensation  in  money,  does  not  confer  the 
right  or  authority  to  grant  to  a  railroad  company  a  block  of  land  eighty 
feet  wide  and  four  hundred  and  eighty  feet  long,  in  one  of  the  busiest 
parts  of  the  city,  for  depot  purposes,  to  the  injury  of  adjoining  property- 
holders. 

Same-^Dedication — Perverted  Use. — Such  a  grant  would  not  be  an 
"encroachment,"  but  a  dedication  of  the  major  part  of  the  street  for 
purposes  entirely  foreign  to  the  purpose  for  which  the  street  was  laid  out. 

Same — Compensation— Payment  "in  Money."— The  return  of  ten  aeries 
of  land  formerly  donated  by  the  corporation  to  the  railroad  com(>any  on 
condition  that  large  encroachments  upon  its  streets  shall  be  granted,  is 
not  a  compliance  with  a  statute  requiring  a  "  fair  and  reasonable  compen- 
sation in  money." 
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teme — ^Qrant  of  License— Power  of  Corporation.— The  usual  powers  of 
a  general  nature  in  municipal  corporations  over  the  streets  are  not  suffi- 
cient to  confer  upon  them  the  right  to  authorize  the  appropriation  of  such 
street  by  ordinary  railroads. 

Same — Fee  to  Streets— Legislative  Qrant.— The  fee  to  the  streets  of 
Macon  is  in  the  state,  and  they  cannot  be  appropriated  to  the  use  of  a 
railroad  without  a  legislative  grant. 

Eminent  Domain— Railway— Application  of  Streets  for  Tracks.— The 
Georgia  Southern  &  Florida  R.  Co.  is  not  authorized  to  appropriate 
streets  of  Macon  set  apart  for  public  use  by  that  clause  in  its  charter  per- 
mitting it  to  build  a  railroad  from  Macon  to  Homersville,  that  clause  only 
conferring  the  privilege  of  entering  the  city  by  condemning  its  right  of 
way ;  nor  by  the  provisions  of  the  act  transfernng  to  it  all  the  rights  and 
privil^es  of  the  Central  Railroad  &  Banking  Co. ;  under  the  act  of  Feb- 
ruary II,  1850,  the  latter  company  is  expressly  required  to  compensate  in 
damages  the  owners  of  the  property  through  which  it  may  pass. 

Error  from  Superior  Court,  Bibb  County.  The  opinion  states 
the  case. 

F.  y,  M.  Day,  in  pro.  per.,  and  Lanier  &  Anderson,  for  Daly. 

Guerry  &  Hall  and  Bacon  &  Rutherford,  for  Georgia  South- 
em  &  Florida  R.  Co.  et  al. 

Simmons,  J. — F.  J.  M.  Daly,  as  trustee  for  his  wife  and  chil- 
dren, and  as  guardian  for  Mary  Dowd,  and  as  a  citizen  and  tax- 
payer of  the  city  of  Macon,  filed  his  bill  against  the 
mayor  and  council  of  that  city,  against  the  Georgia 
Southern  &  Florida  Railroad,  and  against  the  Macon  Construc- 
tion Co.,  in  which  he  alleged  that  the  mayor  and  council  of  the 
city  of  Macon  had,  b^  an  ordinance  or  resolution,  granted  unto 
the  railroad  company,  over  the  protest  of  the  complainant  and 
other  tax-payers  and  property-holders  of  the  city,  an  encroach- 
ment 80  feet  wide  and  480  feet  long,  on  Fifth  street,  said  en- 
croachment being  opposite  the  property  owned  by  him  as  trus- 
tee, etc. ;  and  that  it  would  greatly  injure  and  damage  his  prop- 
erty ;  that  the  tenants  had  given  him  notice  that  they  would 
give  him  up  the  premises  in  case  said  encroachjnent  was  granted ; 
and  alleged  other  special  damage  to  him  as  a  property-holder. 
He  also  complains  that  the  mayor  and  council  granted  the  rail- 
road company  the  right  to  lay  its  tracks  on  said  Fifth  street, 
longitudinally,  one  mile.  He  alleges  that  the  mayor  and  council 
have  no  power,  under  the  charter  of  the  city,  either  to  grant  the 
encroachment,  or  to  authorize  the  railroad  company  to  lay  its 
tracks  longitudinally  on  said  Fifth  street ;  and  that,  even  if  the 
city  had  power  to  grant  such  encroachment,  it  could  only  do  so 
upon  a  money  consideration,  having  due  regard  to  the  rights  of 
property-holders ;  that  five  dollars  is  not  such  a  consideration ; 
nor  Is  the  fact  that  the  mayor  and  council  had  prior  thereto 
granted  the  railroad  10  acres  of  land,  and  the  railroad  company 
had  agreed  to  return  it  to  the  city,  a  sufficient  consideration, 
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under  the  act  of  1857.  Other  allegations  are  made  in  the  bill 
as  to  the  mode  and  manner  of  granting  said  privileges  by  the 
mayor  and  council,  over  the  protests  of  tax-payers  and  property- 
owners,  it  being  alleged  that  several  of  the  aldermen  who  voted 
to  gxant  said  privileges  were  disqualified  from  voting  thereon^ 
because  of  their  being  stockholders  in  the  Macon  Construction 
Co.  and  said  railroad  company.  The  bill  also  alleges  that  the 
railroad  company  had  never  been  authorized  by  the  legislature 
to  lay  its  tracks  and  run  its  steam-engines  along  said  Fifth  street, 
and  that  the  mayor  and  council  could  not  grant,  nor  could  the 
railroad  company  accept,  such  a  privilege  without  special  legis- 
lative authority.  Other  allegations  are  made  in  regard  to  the 
insolvency  of  the  railroad  company,  and  as  to  the  complainant's 
damages  not  having  been  first  paid,  etc.,  which,  under  the  view 
we  take  of  this  case,  it  is  unnecessary  to  notice  here.  The  mayor 
and  council  answered  the  bill,  and  claimed  that  they  did  have 
authority  to  grant  the  encroachment,  and  to  grant  the  privilege 
to  the  railroad  company  of  laying  its  tracks  longitudinally  on 
said  Fifth  street.  The  railroad  company  and  the  Macon  Con- 
struction Co.  also  answered,  but  it  is  unnecessary  to  state  the 
facts  set  out  in  their  answers.  It  is  also  unnecessary  to  state 
the  evidence  contained  in  the  affidavits  read  before  the  chan- 
cellor. Upon  the  hearing,  the  chancellor  enjoined  the  mayor 
and  council  from  granting  the  encroachment,  and  the  railroad 
company  from  receiving  it,  and  refused  to  enjoin  the  railroad 
company  from  laying  its  tracks  on  Fifth  street.  To  the  grant- 
ing of  the  injunction  the  mayor  and  council  excepted,  and  to  the 
refusal  to  enjoin  the  railroad  company  from  laying  its  tracks 
upon  the  street,  Daly  excepted. 

I.  We  think  the  chancellor  was  right  in  granting  the  injunc- 
tion agafnst  this  so-called  encroachment.  We  do  not  think  that 
orMtnotM  ^^^^^  ^^^  ^^^  ^^  ^857  (Acts  1857,  p.  182)  the  mayor 
''encroach-  and  council  have  the  power  or  authority  to  grant  such 
inent'*-citj  an  encroachmcnt  as  this.  We  do  not  think  that  the 
thority*"'  legislature,  when  it  passed  that  act,  contemplated  that 
the  mayor  and  council  would  have  the  right  or  au- 
thority, or  would  ever  claim  the  right,  to  grant  to  a  railroad 
company  a  block  of  land  80  feet  wide  and  480  feet  long,  in  one 
of  the  busiest  streets  of  the  city.  Our  idea  is  that  the  meaning 
of  the  act  of  1857  is  to  allow  them  to  grant  small  encroachments 
to  property-holders  along  the  whole  length  of  the  street,  and  on 
both  sides  thereof,  in  order  to  narrow  the  streets.  It  was  never 
contemplated  that  they  should  have  power  to  grant  an  encroach- 
ment which  would  jut  out  80  feet  into  the  street,  and  be  an  ob- 
struction thereon.  Such  a  grant  as  this  was  not  an  encroach- 
ment, but  a  dedication  of  the  major  part  of  the  street  for 
purposes  entirely  foreign  to  the  object  for  which  the  street  was 
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laid  out ;  and  to  allow  the  erection  of  a  building  80  feet  wide 
and  480  feet  long  in  the  street  for  a  passenger  and  freight  depot,, 
would  be  an  obstruction,  instead  of  the  encroachment  contem- 
plated by  the  act  of  1857.  It  would  obstruct  nearly  two  thirds 
of  the  width  of  the  street,  and  would  be  a  nuisance.  "  The  king 
cannot  license  the  erection  or  commission  of  a  nuisance ;  nor, 
in  this  country,  can  a  municipal  corporation  do  so  by  virtue  of 
any  implied  or  general  powers.  A  building,  or  other  structure 
of  a  like  nature,  erected  upon  a  street  without  the  sanction  of 
the  legislature,  is  a  nuisance,  and  the  local  corporate  authorities 
of  the  place  cannot  give  a  valid  permission  thus  to  occupy 
streets  without  express  power  to  this  end  conferred  upon  them 
by  charter  or  statute."  2  Dill.  Mun.  Corp.  §660.  The  power 
given  by  the  legislature  is  "  to  permit  and  sanction  encroach- 
ments for  a  reasonable  compensation  in  money,  to  be  paid  into 
the  city  treasury."     Acts  1857,  p.  182. 

2.  If  the  mayor  and  council  make  a  donation  of  10  acres  of 
land  to  a  railroad  corporation,  and  afterwards  the  railroad  cor* 
poration  returns  the  land  to  the  city  on  condition 

that  large  encroachments  upon  its  streets  shall  be  K«*t«"'iiby 
granted  to  the  corporation,  is  that  a  compliance  with  SouiIiunI  Uud. 
the  act  of  1857,  under  which  the  authority  is  given 
to  "  permit  and  sanction  encroachments  for  a  fair  and  reasonable 
compensation  in  money  paid  into  the  city  treasury"?    Did  the 
legislature  intend,  when  it  passed  this  act,  to  give  the  mayor 
and  council  power  to  deal  in  real  estate,  by  exchanging  a  por- 
tion of  its  streets  for  swamp  lands  ?     Can  the  intention  of  the 
legislature,  when  it  says  "  a  fair  and  reasonable  compensation 
in  money,"  be  circumvented  by  first  giving  away  land  on  the 
common,  and  receiving  it  back  in  exchange  for  a  portion  of  its 
streets  ?    We  think  not. 

3.  Even  if  the  mayor  and  council  had  the  power  to  grant 
encroachments,  we  do  not  think  that  in  this  case  they  had  due 
regard  to  the  interests  of  property-holders  who  were  ro  regard  to 
affected  by  their  action,  as  required  by  the  act  of  intenMtsof 
1857.     This  grant  of  80  by  480  feet  not  only  affected  prop^rtj-own- 
the  interests  of  property-holders  on  the  same  side  of  *"' 

the  street,  but  of  property-holders  on  the  opposite  side,  and 
affected  their  interest  in  such  a  way  as  that  it  would  be  almost 
impossible  to  arrive  at  a  just  compensation  in  damages  to  such 
owners.  Where  the  encroachment  is  granted,  it  destroys  the 
symmetry  of  the  street,  and  the  continuity  of  the  sidewalk. 
Persons  owning  stores  and  doing  business  upon  that  side  of  the 
street  next  to  the  encroachment  would  be  deprived  of  all  tran- 
sient custom  on  the  south-west  end  of  the  -encroachment.  The 
granting  of  the  encroachment  would  further  debar  property- 
holders  on  the  opposite  side  from  obtaining  any  encroachment 
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whatever,  because  an  additional  encroachment  would  virtually 
close  the  street.  'It  therefore  seems  to  us  that  the  mayor  and 
council,  instead  of  having  due  regard  to  the  property-holders, 
showed  an  absolute  disregard  of  their  rights  in  making  this 
grant. 

Counsel  for  the  city  and  the  railroad  relied  in  the  argument 
upon  the  case  of  Kirtland  v.  Mayor,  etc.,  66  Ga.  385.  A  care- 
KirtUfed  T.  f ul  reading  of  that  case  will  show  that  it  is  not  in 
HAyor,ete.,  conflict  with  the  views  herein  laid  down.  In  that 
ixamtned.  ^^^^  ^  small  encroachment  had  been  granted  by  the 
mayor  and  council  25  years  before,  and  had  been  occupied  by 
the  parties  on  both  sides  of  the  street  for  that  length  of  time, 
Kirtland  enjoying  this  privilege  equally  with  the  other  parties. 
The  encroachment  was  small,  as  we  have  said,  and  had  been 
given  parties  on  both  sides  of  tjie  street.  Strohecker  undertook 
to  build  a  house  upon  this  encroachment,  and  Kirtland  filed  a 
bill  undertaking  to  enjoin  him,  not  because  the  mayor  and 
council  had  no  power  to  grant  the  encroachment,  nor  because 
the  encroachment  had  been  granted  illegally,  but  on  account  of 
the  obstruction  of  his  view.  The  court  denied  the  injunction, 
and  he  afterwards  amended  his  bill  and  asked  for  damages  for 
the  obstruction  to  his  view;  and  that  was  really  the  case  decided 
in  66  Ga.  supra.  The  street,  which  had  existed  in  that  condi- 
tion for  25  years,  and  which  the  public  for  that  length  of  time 
had  acquiesced  in  and  accepted  as  the  true  street,  was  not 
in  the  slightest  interfered  with.  The  facts  in  this  case  are  very 
different  from  the  facts  in  that.  Instead  of  a  fqw  feet  being 
given,  as  in  that  case,  here  we  have  the  donation  of  nearly  two 
thirds  of  the  street  to  build  a  freight  depot ;  instead  of  author- 
izing building  upon  what  had  been  an  inclosure  for  a  quarter  of 
a  century,  it  is  proposed  to  build  upon  an  open  and  busy 
thoroughfare.  The  building  is  not  to  go  on  enclosures  acqui- 
esced in  by  property-holders  on  both  sides  of  the  street  for 
years,  but  in  the  middle  of  the  street,  in  front  of  the  complain- 
ant's property,  to  the  damage  of  the  complainant,  and  over  the 
protest  of  all  parties  interested. 

4.  Taking  this  view  of  the  case,  it  is  unnecessary  for  us  to  pass 
upon  the  legality  of  the  action  of  the  city  council  more  than  to 
to^iitjofae.  say  that  it  is  improper  and  illegal  for  any  member  of 
tionofcou-  a  city  council  to  vote  upon  any  question  brought  be- 
*"•  fore  the  council  in  which  he  is  personally  interested. 
This  disposes  of  the  bill  of  exceptions  of  the  mayor  and  council 
and  the  railroad  company.  Daly  excepted  because  the  chan- 
cellor refused  to  enjoin  the  railroad  company  from  laying  its 
tracks  on  and  along  Fifth  street. 

5.  There  are  some  conflicting  decisions  in  the  earlier  reports 
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upon  this  subject ;  but  we  think  the  rule  is  now  well  settled  that 
a  railroad  company  using  steam  motors  cannot  lay  i^^,i^^„„ 
its  tracks  longitudinally  upon  the  streets  of  a  town  nagt  mMt 
or  city  without  the  sanction  of  the  legislature  of  the  t««i#«f 
state.  Judge  Dillon,  in  his  admirable  work  on  Muni-  ^^*''*"* 
cipal  Corporations  (volume  2,  §  724),  in  summing  up 
his  conclusion  upon  this  subject,  "  after  an  examination  of  all 
the  reported  cases  upon  the  subject  of  railways  in  streets,"  says : 
*'  As  respects  ordinary  railways  operated  by  steam,  and  street 
railways  operated  by  horses,  legislative  authority  is  necessary  to 
warrant  them  to  be  placed  in  streets  or  highways.  The  legisla- 
ture may  delegate  to  municipal  or  local  bodies  the  right  to  grant 
or  refuse  such  authority.  The  usual  powers  of  a  general  nature 
in  municipal  corporations  over  streets  are  not  sufficient  to  con- 
fer upon  them  the  right  to  authorize  the  appropriation  of  streets 
by  ordinary  railroads,  whose  tracks  are  constructed  in  the  usual 
manner  and  whose  trains  are  propelled  by  steam."  See  also 
the  numerous  authorities  cited  by  him  upon  this  subject ;  also  2 
Woods,  R.  R.  Law,  §  273 ;  Kavanagh  v.  Railroad  Co.,  78  Ga. 
271  ;  s.  c,  32  Am.  &  Eng.  R.  R.  Cas.  269  (decided  by  this  court  at 
October  term,  1886);  Eichels  v.  Railway  Co.,  41  Amer.  Rep. 
561  ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  274. 

6.  It  becomes  necessary,  then,  for  us  to  inquire  whether  the 
legislature  has  granted  this  power  to  the  mayor  and  council  of 
Macon,  or  has  granted  this  right  to  the  railroad  com- 
pany.    Learned  council  for  the  city  and  for  the  rail-  Jw  not^'rwit 
road  contended  that  the  general  clause  in  the  charter  power  u  city, 
of  the  city  giving  it  power  to  cqntrol  the  streets  was 
sufficient  to  authorize  them  to  grant  this  privilege  to  the  rail- 
road.    We  have  just  seen  from  the  above-quoted  authority  that 
this  is  not  sufficient.     It  must  be  an  express  power  granted  to 
the  city,  or  one  which  arises  from  necessary  implication.     It  is 
held  by  Judge  Dillon, — and  he  is  sustained  by  the  authorities, 
^ — that  the  general  powers  given  in  charters  to  corporate  authori- 
ties are  not  sufficient  to  authorize  them  to  grant  this  privilege. 

7.  Counsel  further  contended  that  this  power  was  granted  in 
the  charter  of  the  railroad  company — First,  that  the  charter  au- 
thorized the  company  to  build  a  railroad  from  Macon-     jj^„^„^ 
to  Homersville ;  secondly,  that  it  granted  to  this  com-     graoted  in 
pany  all   the   rights  and   privileges  of  the  Central     «>inp*«y'i 
Railroad  &  Banking  Co.     They   claimed   that   one     *^*'^''" 

of  the  rights  and  privileges  granted  to  the  Central  Railroad  & 
Banking  Co.  by  the  act  of  1850  was  to  enter  the  city  of  Macon. 
We  have  carefully  read  these  charters  relied  on  by  the  learned 
counsel,  and  can  find  nothing  contained  in  them  granting, 
either  expressly  or  by  implication,  the  right  to  lay  their 
tracks  longitudinally   in  the  streets.     Counsel  relied  upon  the 
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case  of  Hazelhurst  v.  Freeman,  52  Ga.  244,  where  this  court  held 
that  the  Macon  &  Brunswick  Railroad,  under  its  charter  and  the 
amendments  thereto  authorizing  it  to  construct  a  railroad  from 
the  city  of  Brunswick  to  the  city  of  Macon,  and  clothing  it  with 
the  rights,  privileges,  and  immunities  of  the  Central  Railroad, 
was  authorized  to  construct  its  road  into  the  city  of  Macon,  and 
was  not  limited  to  the  city  line  ;  and  that  a  private  citizen  could 
not  enjoin  it  from  appropriating  ground  for  the  location  of  its 
track  because  of  its  want  of  authority  to  come  within  the  city 
lines.  We  do  not  doubt  the  correctness  of  that  decision,  nor  do 
we  doubt  the  rights  of  this  railroad  company,  under  its  charter, 
to  enter  into  the  city  of  Macon ;  but  we  hold  that  when  it  does 
enter  it  must  enter  according  to  law.  It  must  buy  or  condemn 
its  right  of  way,  like  individuals  or  other  corporations,  or  it 
must  have  authority  of  the  legislature,  before  it  can  appropriate 
streets  of  the  city  which  have  been  set  apart  by  the  city  for  the 
use  of  the  public.  The  fee  to  the  streets  of  the  city  of  Macon 
is  in  the  state.  It  is  therefore  eminently  proper  that  the  right 
to  use  them  for  any  other  than  the  ordinary  use  of  the  streets 
should  proceed  from  the  legislature.  District  of  Columbia  v. 
Railroad  Co.,  114  U.  S.  461.  The  court  in  the  case  of  Hazel- 
hurst V.  Freeman  does  not  decide  that  the  Macon  &  Brunswick 
Railroad  had  a  right  to  use  the  streets  of  the  city  in  order  to  go 
within  the  city  lines ;  but  it  simply  decided  that  the  company 
had  a  right  to  go  within  the  city  lines,  and  to  appropriate  prop- 
erty  under  its  charter  for  the  purpose  of  getting  in,  and  that 
the  court  below  erred  in  holding  that  the  railroad  company 
could  not  appropriate  property  within  the  lines  under  its 
charter. 

8.  The  legislature  not  having  specifically  granted  this  right 
to  the  Georgia,  Southern  &  Florida  R.  Co.  in  its  charter,  to 

occupy  the  streets  of  the  city  of  Macon  with  it 
Lf«itutare  tracks  and  engines,  did  it  grant  the  right  to  the 
ritirMdrifhts  railroad  company  by  giving  it  all  the  rights  and 
ofCe>tniB.     privileges  that  the  Central  Railroad  had?    Counsel 

for  the  railroad  company  contended  that  under  the 
act  of  1850,  authorizing  the  Central,  Macon  &  Western,  and 
Southwestern  Railroads  to  erect  a  depot  in  the  city  of  Macon, 
the  right  to  lay  the  tracks  and  run  the  engines  over  the  streets 
is  thereby  given  to  this  railroad  company.  We  do  not  agree 
with  him  in  this  contention.  We  have  carefully  read  this  act, 
and  we  cannot  find  therein  any  right  or  privilege  granted  to 
the  Central  Railroad  and  Banking  Co.  to  occupy  and  use  any 
of  the  streets  in  the  city  of  Macon  for  their  tracks  and  engines. 
On  the  contrary,  the  act  of  February  11,  1850,  expressly  pro- 
vides that  they  shall  pay  the  owners  of  the  property  through 
which  they  may  pass  for  whatever  damages  they  may  do  their 
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premises,  as  provided  for  by  the  respective  charters  of  the  afore- 
said companies.    Acts,  1849-50,  p.  249. 

It  seems  to  us  that  if  the  legislature  had  intended  to  put  a 
new  burden  or  use  upon  the  streets  of  the  city,  they  would  cer- 
tainly have  said  so  in  the  act.  We  are  strengthened  in  this 
view  by  the  legislative  history  of  the  state  in  regard  to  street 
railroads  and  steam  railroads  entering  the  towns  and  cities 
thereof.  We  have  examined  numerous  acts  of  the  legislature  in 
former  years;  and  in  all  of  the  acts  we  have  found  granting 
charters  to  street  railroads  operated  by  horses,  or  ordinary  rail- 
roads operated  by  steam,  where  they  enter  the  streets  of  a 
city,  the  rights  to  lay  down  their  tracks  in  the  streets  is  expressly 
granted.  So  far  as  we  know,  not  even  a  horse-car  company  has 
ever  attempted  to  lay  its  tracks  upon  the  streets  of  a  city  in 
this  state  without  legislative  sanction.  The  law  being  .that  a 
municipal  corporation  has  no  power  to  authorize  a  railroad  com- 
pany to  lay  its  tracks  and  use  its  engines  in  the  streets  of  the 
city  without  such  legislative  sanction,  and  there  being  no  legis- 
lative grant  to  authorize  the  laying  of  the  tracks  of  this  company 
in  the  streets  of  the  city  of  Macon,  it  follows  that  the  chancellor 
erred  in  refusing  to  enjoin  the  railroad  company  from  laying  its 
track  as  complained  of  in  this  case.  Entertaining  these  views, 
we  deem  it  unnecessary  to  discuss  the  question  of  damages, 
which  was  so  ably  and  elaborately  argued  by  counsel  on  both 
sides.  The  judgment  as  to  the  bill  of  exceptions  of  Daly  is  re- 
versed; find  the  judgment  granting  the  injunction  as  against 
the  encroachments  is  affirmed. 

What  Amounts  to  Permission  to  Use  Streets.— See  Kavanagh  v.  Mobile  & 
G.  R.  Co..  32  Am.  &  Eng.  R.  R.  Cas.  267,  note.  270. 

Municipal  Corporations — Controi  of  Streets. — Municipal  corporations,  in 
their  public  capacity,  p>ossess  such  powers,  and  such  only,  as  are  expressly 
granted  by  statute,  and  such  as  may  be  implied  as  essential  to  carry  into 
effect  those  which  are  expressly  granted.  A  municipal  corporation  hiis 
not  the  power,  by  ordinance,  to  compel  a  railroad  company  to  maintain,  at 
a  street  crossing  within  the  corporate  limits,  a  watchman  for  the  purpose 
of  giving  warning  to  passers-by  of  the  approach  of  trains.  Ravenna  v, 
Pennsylvania  R.  Co..  Ohio  St.        ;  s.  c,  10  West.  Rep.  463. 

The  court  say:  "Power  to  enact  such  an  ordinance  would  not  be  in- 
herent in  the  council.  Except  as  to  incidental  powers,  such  as  are  es- 
sential to  the  very  life  of  the  corporation,  the  presumption  is  that  the 
State  has  granted  in  clear  and  unmistakable  terms  all  it  has  designed  to 
grant  at  all.  Doubtful  claims  to  power  are  resolved  against  the  corpora- 
tion. Cooley  Const.  Lim.  233.  234 ;  Bloom  v.  Xenia.  32  Ohio  St.  465 ; 
Minturn  v,  I^rue.  64  U.  S.  (23  How.)  435  ;  bk.  16.  L.  ed.  574." 

When  a  statute  authorizing  a  municipal  corporation  to  contract  "  for 
the  purpose  of  providing  street  railroads,"  and  conferring,  "  for  the  time 
which  may  be  agreed  upon,  the  exclusive  privilege  of  using  the  streets  and 
alleyi^  of  such  city  for  such  purpose,"  it  is  the  actual  use  of  ihe  streets  for 
the  purpose  which  confers  the  exclusive  privilege,  and  the  exclusive  right 
to  use  the  same  attaches  only  when  the  use  or  its  equivalent  begins,  aiul 
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the  city  has  no  power  uni\er  such  a  grant  to  devolve  on  any  contractor 
the  duties  it  owes  to  the  public  of  determining  when  and  on  what  streets 
the  public  convenience  requires  a  line  of  road.  Citizens'  Street  R.  Co.  v. 
Jones,  34  Fed.  Rep.  579. 

Under  the  Alabama  Code  1876.  sec.  1782,  the  streets  of  an  unincorpo- 
rated town  being  under  the  supervisory  control  of  its  municipal  authorities, 
a  railroad  company  can  derive  no  license  to  construct  its  road  through 
such  streets  by  virtue  of  section  1842,  conferring  upon  railroad  com- 
panies the  right  to  occupy  such  streets ;  the  provisions  of  that  section 
apply  only  to  such  public  works  of  highways  as  are  under  the  control  of 
the  county  commissioner.  Columbia  a  W.  R.  Co.  v.  Witherow,  82  Ala. 
190. 

It  is  said  in  Denver  Circle  R.  Co.  v,  Nestor,  10  Colo.  403 ;  that  the 
charter  of  April  7,  1874,  of  the  city  of  Denver,  Colorado,  giving  to  the 
city  council  power  to  control  its  streets,  to  regulate  the  construction 
and  operation  of  street  railways,  and  the  running  of  locomotive  engines 
and  cars,  and  the  location  and  construction  of  railroad  tracks  within  the 
city,  does  not  confer  upon  the  council  such  authority  to  license  the  con- 
struction of  railroad  tracks  lengthwise  of  its  streets  and  throughfares  gen- 
erally, as  to  charge  the  purchasers  of  abutting  property  with  notice  that 
they  may  be  so  used  by  railroad  companies  for  the  running  of  their  trains, 
in  common  with  every  other  mode  of  conveyance. 

Under  Laws  N.  Y.  1828,  c.  141,  the  defendant  corporation  was  authorized 
to  build  a  turnpike  over  certain  premises,  and  by  Laws  N.  Y.  1862,  c.  233, 
it  was  further  authorized  to  construct  railroad  tracks  along  said  turnpike. 
By  Laws  N.  Y.  1870.  c.  139,  the  north  boundary  of  plaintiff's  city  was  ex- 
tended to  include  a  portion  of  the  turnpike  and  railroad,  and  in  1884. 
by  proceedings  under  its  charter,  the  city  acquired  title  to  the  prem- 
ises in  question  for  the  purpose  of  a  public  street.  He/d,  that  the  city 
became  vested  with  the  control  of  the  premises  in  question  as  one  of  its 
public  streets,  and  had  power  to  compel  the  defendant  to  place  its  tracks 
flush  with  the  street,  and  in  such  portion  of  the  street  as  would  leave  a 
roadway  on  each  side  thereof  for  the  passage  of  vehicles.  City  of  Albany 
V.  Watervliet  Turnpike  &  R.  Co.,  108  N.  Y.  14 ;  aff'g  s.  c,  45  Hun  (N.  Y.). 
442. 

Same— Perversion  of  Use  of  Streets. — As  to  the  right  of  abutting  lot- 
owners  to  compensation  for  injuries  resulting  from  a  perversion  of  the  use 
of  streets,  see  an/d,  Adams  v.  Chicago,  B.  &.  N.  R.  Co.,  7  and  note,  16-20. 

Unless  authorized  by  some  law,  in  consonance  with  the  provisions  of  the 
constitution,  use  for  railroad  purposes  of  the  public  streets  of  an  incorpo- 
rated town,  presumptively,  would  be  unauthorized  by  the  original  dedica- 
tion, and  would  prima  facie  be  a  special  damage  to  the  complainant,  which 
could  be  restrained  by  injunction  at  her  instance,  she  being  an  adjacent 


property-owner,  i  High.  Ini.  (2d  ed.)  §§  389.  398.  et  seq.  ;  Perry  v.  Rail- 
road Co.,  65  Ala.  400;  2  Dill.  Mun.  Corp.  (3d  ed.)  §§  707,  708;  Railroad 
Co.  V.  Railroad  Co.,  75  Ala.  275;  Mills,  Em.  Dom.  §§  128-130;  Railroad 


Co.  V,  Burkett.  42  Ala.  83 ;  Columbus  &  W.  R.  Co.  v.  Witherow  (Ala.). 
3  So.  Rep.  23. 
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Atchison  Street  R.  Co. 

V. 

Nave  et  aL 
{Kansas  Supreme  Court,  March  lo,  1888.) 

Railway  in  Street— Nuisance — Action  to  Restrain — Speciai  Injury.— Two 
or  more  persons,  each  owning  distinct  though  adjoining  lots  and  buildings 
on  the  street  of  a  city  where  it  is  proposed  to  build  a  street  railroad,  with- 
out authority  from  the  city,  which,  when  built,  will  obstruct  the  use  of 
the  properties,  and  cause  a  common  injury  to  such  proprietors,  independ- 
ent and  different  from  what  the  general  public  suffers,  may  unite  as  plain- 
tiffs, and  maintain  an  action  to  restrain  the  threatened  obstruction  and 
nuisance.     Following  Palmer  v,  Waddell,  22  Kan.  352. 

Same — Authority  to  Occupy  Street — Time  Limited.— Where  a  city  author- 
izes a  street  railway  company  to  occupy  a  certain  street,  and  construct  a 
railroad  ther^n,  at  any  time  within  six  months  after  the  authority  is 
granted,  the  privilege  so  given  must  be  used,  if  at  all,  before  the  expira- 
tion of  the  time  limited. 

Same — Permission  to  Occupy  Street  Merely  License— Revocation— The 
permission  conferred  by  the  city  authorities  is  a  mere  license,  and,  if  it  is 
not  availed  of  by  the  company  within  the  time  stated  in  the  ordinance,  no 
act  of  revocation  or  declaration-  of  forfeiture  is  required  to  terminate  the 
same ;  and  the  railway  company,  or  licensee,  cannot  thereafter  construct 
or  operate  the  road  without  a  renewal  of  the  license. 

Error  to  District  Court,  Atchison  County. 

Abram  Nave,  James  McCord,  and  G.  L.  Moulton  instituted 
an  action  against  the  Atchison  Street  R.  Co.  to  enjoin  the  con- 
struction of  a  street  railroad  along  Second  street,  in  the  city  of 
Atchison,  alleging  that  the  plaintiffs  had  constructed  large  build- 
ings on  tha;t  street  to  be.  used  as  wholesale  houses,  and  were 
adapted  to  that  purpose,  and  that  the  construction  of  the  rait 
road,  in  the  manner  threatened,  would  necessarily  obstruct  and 
destroy  access  to  their  property  and  buildings,  and  would  be  of 
irreparable  injury  and  damage  to  them ;  and  they  further  aver 
that  they  have  the  same  interest  in  the  subject  of  the  action. 
The  railway  company  demurred  to  the  petition,  alleging  that  there 
was  a  defect  of  parties  plaintiff,  and  that  several  causes  of  action 
were  improperly  joined  ;  which  demurrer  was  overruled  and  ex- 
cepted to.  The  answer  of  the  railway  company  admitted  the 
organization  and  existence  of  the  city  of  Atchison,  and  of  the 
defendant  railway  corporation,  as  well  as  the  allegation  respect- 
ing the  existence  and  location  of  Second  street  in  Atchison.  It 
further  admitted  that  it  claimed  the  right,  and  was  about,  to 
build  and  maintain  a  street  railway  on  Second  street,  as  alleged. 
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The  other  facts  stated  in  the  petition  were  denied ;  and  the 
defendant  set  up  as  a  third  defence  that  the  plaintiffs  had  no 
mutual  or  joint  interest  in  the  prosecution  of  the  action,  and 
were  improperly  joined  as  plaintiffs  therein.  The  reply  of  the 
plaintiffs  denies  all  averments  inconsistent  with  those  stated  in 
the  petition.  Afterwards,  upon  stipulation  of  all  the  parties,  John 
K.  Landis  was  substituted  as  plaintiff  instead  of  G.  L.  Moulton,  it 
appearing  that  the  property  of  Moulton  had  been  transferred  to 
Landis.  The  case  was  tried  by  the  court  without  a  jur>%  and 
the  following  conclusions  of  fact  and  of  law  were  found  and 
stated  : 

"CONCLUSIONS  OF  FACT. 

"(i)  All  and  each  of  the  allegations  contained  in  the  first 
count  of  the  plaintiffs*  petition  are  true.  (2)  All  and  each  of 
the  allegations  contained  in  the  second  count  of  the  plaintiffs* 
petition  are  true ;  but  since  the  commencement  of  this  action, 
and  on  July  i,  1884,  the  plaintiff  G.  L.  Moulton  sold  and  con- 
veyed to  John  K.  Landis  the  real  property  described  in  said 
petition  as  belonging  to  G.  L.  Moulton,  and  the  said  John  K. 
Landis  is  substituted  in  his  stead  by  agreement  of  the  parties. 
(3)  Under  the  ordinance  of  said  city,  the  width  of  said  Second 
street  subject  to  use  for  sidewalks  is  12  feet  on  each  side  there- 
of; but  the  actual  width  occupied  on  .the  east  side  of  said  street, 
including  the  curbing,  is  only  1 1 J  feet,  and  it  has  never  exceeded 
that  width.  There  is  a  stone  guttering  outside  of  the  curb-stone, 
the  depth  of  the  guttering  being  about  one  foot  from  the  top  of 
the  curb-stone.  (4)  The  east  end  of  the  Atchison  Union  depot 
is  at  Second  street,  extending  north  to  Main  street ;  and  the 
next  street  north  of  Main  street  is  Commercial  street,  block  19 
being  on  the  west  side,  and  block  20  being  on  the  east  side,  of 
Second  street,  between  main  street  and  Commercial  street,  each 
block  being  315  feet  in  length, — the  distance  between  the  north 
side  of  Main  street  and  the  south  side  of  Commercial  street. 
{5)  On  November  14,  1879,  ^^^  mayor  and  councilmen  of  the 
said  city  of  Atchison,  then  a  city  of  the  second  class,  passed  an 
ordinance  which  was  duly  approved  on  the  same  day,  and  pub- 
lished on  November  15,  1879,  granting  to  the  Atchison  Union 
Depot  and  R.  Co.,  and  the  Missouri  Pacific  R.  Co.,  the  right  to 
extend,  construct,  and  lay  down  a  single  railroad  track  from  the 
Missouri  Pacific  railway  track,  on  the  south  side  of  Main  street, 
to  the  north  of  Main  street, — the  distance  of  175  feet  on  Second 
street, — not  to  exceed  40  feet  from  the  west  side  of  said  Second 
street,  with  power  to  said  companies  to  operate  the  same,  the 
said  track  to  be  used  for  no  other  purpose  than  mail,  express, 
and  passenger  trains.  And  it  was  provided  in  said  ordinance 
that  the   track  should  be  made  to  conform  to  the  grade  of 
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the  Street;  and  that  the  street  should  be  macadamized  or 
planked  by  said  companies  a  distance  of  175  feet  north  of  Main 
street,  so  as  to  make  said  street  fit  for  use ;  and  that  cars  and 
engines  should  not  be  permitted  to  stand  north  of  the  south  line 
of  Main  street  at  any  time  to  exceed  twenty  minutes,  except  for 
necessary  laying  down  or  repair  of  tracks.  (6)  Such  companies 
duly  proceeded  to  lay  said  single  track  on  Second  street,  across 
Main  street  and  north  thereof,  the  gauge  of  said  track  being 
four  feet  eight  and  one-half  inches,  or  five  feet  from  outside  to 
outside  of  the  rails.  At  a  point  two  or  three  feet  north  of  the 
north  line  of  Main  street  it  is  seventeen  feet  and  seven  inches 
from  the  curbing  on  the  west  side  of  Second  street  to  the  out- 
side of  the  west  rail ;  and  from  the  outside  of  the  east  rail  to  the 
curbing  on  the  east  side  of  Second  street  the  width  is  thirty-four 
feet  seven  inches.  At  a  point  thirty-eight  feet  further  north, 
it  is  twenty-two  feet  from  the  curb-stone  on  the  west  side  of 
Second  street  to  the  outside  of  the  west  rail ;  and  from  the  out- 
side of  the  east  rail  to  the  curbing  on  the  east  side  of  Second 
street  the  width  is  twenty-nine  feet  ten  inches.  At  a  point 
forty-eight  feet  iour  inches  further  north  and  opposite  the  south 
wall  of  the  Moulton  building,  it  is  twenty-four  feet  from  the 
curbing  on  the  west  side  of  Second  street  to  the  outside  of  the 
west  rail ;  and  from  the  outside  of  the  east  rail  to  the  curb-stone 
on  the  east  side  of  Second  street  the  width  is  twenty-seven  feet 
seven  inches.  At  a  point  forty-eight  feet  further  north,  to  oppo- 
site the  north  side  of  the  Moulton  building,  it  is  twenty-four 
feet  from  the  curb-stone  on  the  west  side  of  the  street  to  the 
outside  of  the  west  rail ;  and  from  the  outside  of  the  east  rail  to 
the  curb-stone  on  the  east  side  of  said  street  the  width  is  twenty- 
seven  feet  seven  inches.  At  a  point  twenty-four  feet  nine 
inches  still  further  north,  at  the  end  of  said  curb-stone  on  the 
west  side  of  said  track,  which  is  opposite  to  the  middle  of  the 
front  of  said  Nave  and  McCord  building,  it  is  twenty-threej  feet 
and  ten  inches  from  the  curb-stone  on  the  west-side  of  said  street 
to  the  outside  of  the  west  rail ;  and  from  the  outside  of  the  east 
rail  to  the  curb-stone  on  the  east  side  of  said  street  the  width  is 
twenty-seven  feet  and  seven  inches.  (7)  On  December  20, 
1 88 1,  the  mayor  and  councilmen  of  said  city  of  Atchison  passed, 
and  on  December  30,  1881,  the  mayor  approved,  and  on  Decem- 
ber 31,  1881,  there  was  duly  published,  ordinance  No.  415, 
granting  to  the  Atchison  Street  R.  Co.,  a  corporation,  the  right, 
at  any  time  within  six  months  after  the  taking  effect  of  said 
ordinance,  to  construct  street-car  tracks,  and  operate  cars  there- 
on, over,  along,  and  upon  certain  designated  streets  of  the  city 
of  Atchison,  commencing  on  Second  street  at  or  near  the  Union 
depot,  thence  north  on  Second  street  to  Commercial  street, 
thence  west  on  Commercial  street  to  Eighth  street,  and  on  cer- 
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tain  other  streets  of  said  city, — but  the  tracks,  side  tracks,  and 
switches  not  to  be  constructed  nearer  than  fifteen  feet  of  any 
sidewalk,  except  upon  and  by  permission  of  the  council  of  said 
city  of  Atchison  ;  the  gauge  to  be  four  feet  eight  and  one-half 
inches,  or  five  feet  from  outside  to  outside  of  the  rails,  and  the 
tracks  not  to  be  elevated  above  the  surface  of  the  streets,  but 
so  that  vehicles  might  easily  cross  the  same ;  and  the  cars  shall 
be  propelled  by  horse  or  mule  power.  And  it  was  further  pro- 
vided that  upon  the  failure  of  said  street-railway  company  to 
construct  the  track  over  and  along  either  of  the  routes  men- 
tioned in  said  ordinance,  and  operate  cars  thereon,  within  six 
months  from  the  time  of  the  taking  effect  of  ^aid  ordinance,  the 
rights  conferred  thereby  should  cease  and  determine,  unless  such 
street-railway  company  should,  by  an  action  of  law  or  judicial 
proceeding,  be  interrupted  in  the  construction  of  such  track  or 
tracks,  and  the  operation  of  cars  thereon,  or  should  be  pre- 
vented by  injunction,  or  otherwise,  from  constructing  such  track 
or  tracks,  and  in  operating  cars  thereon ;  in  which  case  the  time 
of  such  interruption  or  prevention  should  not  be  deemed  or 
taken  as  any  part  of  such  period  of  six  months.  On  May  1 5, 
1882,  the  mayor  and  councilraen  of  said  city  of  Atchison  passed, 
and  on  May  22,  1882,  the  mayor  approved,  and  on  May  23, 
1882,  there  was  duly  published,  ordinance  No.  439,  extending 
the  time  for  the  completion  and  operation  of  the  street  railway 
until  six  months  after  the  taking  effect  of  said  last-named  ordi- 
nance, and  providing  if  said  street-railway  company  should,  by 
an  action  of  law  or  judicial  proceedings,  be  interrupted  or  hin- 
dered in  the  construction  of  said  track  or  tracks,  or  in  operating 
cars  thereon,  the  time  during  which  such  hindrance  or  interrup- 
tion continued  should  not  be  deemed  any  part  of  said  period  of 
six  months.  (8)  Said  street-railway  company  did  not  lay  down 
any  street-railway  track  in  Second  street,  aforesaid,  between 
Commercial  street  and  Main  street,  nor  south  of  Main  street, 
except  about  one  hundred  feet,  or  less,  at  and  near  the  inter- 
section of  Second  street  with  Commercial  street,  prior  to  the 
commencement  of  this  action,  although  it  was  not  prevented  or 
hindered  in  so  doing  by  any  judicial  or  other  proceeding;  but, 
at  the  time  of  the  commencement  of  this  action,  said  street-rail- 
way company  was  about  to  proceed  to  the  laying  down  of  its 
track  from  Commercial  street  to  Main  street,  and  would  have 
done  so  if  not  prevented  by  injunction.  (0)  Before  the  com- 
mencement of  this  action,  Second  street  had  oeen  macadamized 
from  Main  street  to  Commercial  street,  the  Atchison  Union 
Depot  and  R.  Co.  having  furnished  the  material,  and  paid  for 
the  work,  for  so  doing  from  Main  street  to  a  point  175  feet 
north  thereof,  and  the  city  for  the  remainder  of  the  distance. 
The  grade  of  the  street,  as  macadamized,  was  higher  than  the 
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top  of  the  rails  of  the  railroad  track  that  had  been  placed  there 
by  said  depot  company  and  Missouri  Pacific  R.  Co.,  so  that  the 
rails  were  covered  by  the  macadam  all  of  the  length  of  the 
track,  except  at  two  or  three  places  where  the  tops  of  the  rails 
were  slightly  exposed.  Said  railway  track  was  actually  used  for 
only  a  few  months,  and  then  only  for  the  accommodation  train 
twice  a  day, — once  in  the  morning  and  once  in  the  evening. 
Afterward  the  accommodation  train  started  from,  and  stopped 
at,  St.  Joseph ;  and  sfnce  that  time  said  track  in  Second  street 
had  never  been  used.  It  could  be  used,  however,  by  clearing 
the  macadam  from  the  surface  of  the  rails,  and  digging  the 
!7iacadam  from  the  inside  of  the  rails  sufficiently  to  admit  of  the 
flanges  of  the  wheels  dropping  between  the  rails,  and  putting  in 
the  crossings  at  the  south  side  of  the  Union  depot, — which 
crossings  have  been  removed  ;  and  the  use  of  said  track  might 
again  become  necessary  at  any  time.  (lo)  Railway  coaches  are 
of  the  width  of  about  ten  feet  4  inches  to  10  feet  6  inches,  so 
that  they  extend  about  two  feet  nine  inches  beyond  the  rails. 
The  street-railway  cars  extend  only  about  eight  inches  beyond 
the  rails.  The  vibration  of  railway  coaches  in  motion  is  about 
eight  inches  at  the  floor  of  the  coach,  and  considerably  more  at 
the  top  of  the  coach.  When  passenger,  mail,  and  express 
trains  are  operated,  it  requires  about  14  feet  on  each  side  of  the 
track  to  comfortably  and  safely  accommodate  the  business,  (i  i) 
The  two  buildings  of  plaintiffs',  which  adjoin  each  other,  were 
erected  with  special  reference  to  the  carrying  on  of  the  whole- 
sale grocery  business.  The  east  end,  or  rear,  of  the  buildings 
extends  to  certain  railway  side-tracks  where  goods  are  princi- 
pally received  into  the  houses,  and  there  is  no  access  to  said 
buildings  by  wagons  from  the  rear;  and  the  only  access  by 
Mragons  is  from  the  front,  or  Second  street,  where  most  of  the 
goods  are  taken  out,  and  some  goods  received.  Large  transfer- 
wagons  are  and  have  been  mostly  used,  some  of  the  beds  thereof 
having  level,  and  others  thereof  slanting,  surfaces, — the  slope 
being  toward  the  rear  of  the  wagons.  The  most  convenient 
method  to  load  and  unload  wagons  having  the  slanting  surfaces 
is  to  back  th^m  up  with  the  hind  wheels  to  the  curb-stone,  the 
wagon  then  standing  crosswise  of  the  street.  Farm  wagons  are 
also  frequently  used  to  load  and  unload,  some  having  movable 
end  gates,  so  that  the  most  convenient  method  of  loading  and 
unloading  is  also  by  backing  up.  The  length  of  a  transfer- 
'wagon  is  about  20  to  22  feet,  and  its  width,  from  end  to  end  of 
axle,  about  7^  feet.  The  transfer-wagons  having  a  fifth  wheel 
can  be  turned  almost  at  right  angles,  so  as  not  to  occupy  much 
of  the  street  beyond  the  length  of  the  wagon,  though,  in  turn- 
ing about,  double  that  distance  is  required.  And  farm  wagons 
86  A.  &  £.  R  R  Cas.— 8 
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not  being  so  constructed,  although  they  are  shorter  than  the 
transfer-wagons,  yet  they  require  as  much  or  more  room  when 
standing  crosswise  of  the  street.  If  the  wagons  were  all  loaded 
or  unloaded  from  the  sides,  which  it  is  possible,  although  not 
convenient,  to  do,  only  about  eight  feet  of  the  street  outside  of 
the  curbing  would  be  absolutely  required  ;  but  no  wagon  could 
pass  it,  while  so  standing,  without  running  up  on  the  street-rail- 
way track,  provided  it  was  not  laid  further  than  15  feet  from 
the  sidewalk.  (12)  If  said  street-railway  track  should  be  laid  15 
feet  from  the  sidewalk  on  the  east  side  of  Second  street,  the  dis- 
tance between  the  rails  of  the  street-car  track  and  the  railroad 
track  would  be  only  7  feet  and  seven  inches  along  the  whole  of 
the  frontage  of  said  two  buildings.  This  would  not  be  sufficient 
space  for  the  railroad  coaches  and  the  street-cars  to  pass  each 
other  in  safety,  and  allow  passengers  to  alight, — allowing  no 
space  for  the  handling  of  baggage,  mail,  and  express  matter  on 
the  east  side  of  the  railroad  track,  and  between  it  and  the  street- 
car track ;  and  it  would  be  dangerous  to  the  public  to  allow  the 
street-car  track  and  the  railroad  track  to  be  so  near  each  other ; 
and  with  said  street-car  track  as  near  as  15  feet  to  the  sidewalk 
on  the  east  side  of  Second  street  the  business  carried  on  in  the 
plaintiffs'  buildings  would  be  seriously  interfered  with. 

"CONCLUSIONS  OF  LAW. 

"(i.)  The  defendant  ought  not  to  be  allowed  to  lay  down  its 
street-car  track  between  the  railway  track  already  there  and  the 
east  side  of  Second  street.  (2)  The  plaintiffs  Abram  Nave  and 
James  McCord,  and  also  J.  K.  Landis  (substituted  for  G.  L. 
Moulton),  are  entitled  to  a  perpetual  injunction  to  restrain  the 
defendant  from  laying  down  its  track  between  the  railroad  track 
already  there  and  the  east  side  of  Second  street,  opposite  the 
buildings  of  plaintiffs,  so  long  as  such  buildings  are  used  for  the 
purposes  for  which  they  were  erected.  (3)  The  defendant 
ought  to  be  adjudged  to  pay  the  costs  of  this  action." 

The  defendant  moved  for  judgment  in  its  favor  upon  the  find- 
ings of  fact,  and  also  for  a  new  trial ;  both  of  which  motions 
were  overruled,  and  judgment  was  given  in  favor  of  the  plain- 
tiffs, perpetually  enjoining  and  restraining  the  defendant  from 
laying  down  any  track,  or  operating  any  street  railway,  on  Sec- 
ond street  in  front  of  the  plaintiffs'  property,  and  also  for  the 
costs  of  the  action.  The  defendant  removed  the  case  to  the 
supreme  court  for  review. 

Jackson  &  Royse  for  plaintiff  in  error. 

W,  W.  Guthrie  for  defendant  in  error. 

Johnston,  J. — Two  principal  questions  are  brought  up  by 
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this  proceeding,  for  our  consideration  and  decision.  The  first 
relates  to  the  objection  of  misjoinder,  and  arises  on 
the  order  overruling  the  demurrer  alleging  that  ^i^^l^er?' 
several  causes  of  action,  and  several  parties  plaintiff 
were  improperly  joined,  and  also  in  rendering  a  single  judgment 
in  favor  of  all  the  plaintiffs  upon  what  are  termed  "  independent 
causes  of  action."  It  is  argued  that  the  obstruction  of  access  to 
the  Nave  and  McCord  building,  which  was  adjoining  and  north 
of  the  Moulton  building,  in  no  way  affected  the  use  of  the  lat- 
ter, and  that  the  threatened  nuisance  or  obstruction  to  the 
Moulton  building  would  not  have  been  an  interference  to  the 
use  and  enjoyment  of  the  Nave  and  McCord  property.  As  a 
general  principle,  several  plaintiffs  having  distinct  and  independ- 
ent causes  of  action  against  a  defendant  cannot  unite  in  a  suit 
for  the  separate  relief  of  each.  The  code  provides  that,  where 
several  persons  have  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  they  may  join  as  plaintiffs. 
Section  35.  And,  also,  "  when  the  question  is  one  of  common 
or  general  interest  of  many  persons,  or  when  the  parties  are  very 
numerous,  and  it  may  be  impracticale  to  bring  them  all  before 
the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of  all." 
Section  38.  The  threatened  injury  or  nuisance  eomplained  of 
here  is  one  that  is  common  to  all  the  plaintiffs,  and  all  have  a 
general  interest  in  the  relief  demanded.  In  fact,  the  case  falls 
fairly  within  the  decision  of  Palmer  v,  Waddell,  22  Kan.  352. 
There  the  defendant  erected  an  obstruction  on  a  natural  water- 
course, causing  the  water  to  overflow  and  injure  the  land  of  the 
plaintiffs.  Although  the  several  plaintiffs  were  the  owners  of 
separate  and  distinct  tracts  of  land,  it  was  ruled  that  the  overflow 
was  a  common  injury  to  all  the  plaintiffs.  And  the  common  in- 
terest which  they  had,  authorized  them  to  join  in  a  suit  as  plain- 
tiffs to  restrain  the  nuisance.  The  same  principle  is  announced 
in  the  case  of  Jeffers  v,  Forbes,  28  Kan.  179,  where  it  is  said  that 
the  owners  of  different  tracts  of  land  may  unite  in  a  single  action 
to  abate  a  common  nuisance. 

The  next  point  is  that  the  findings  do  not  sustain  the  judgment 
that  was  rendered ;  and  that  depends  on  whether  the  Ko»othority 
plaintiffs  would  suffer  an  injury  special  and  peculiar  Jj^^-Ob-** 
to  themselves  by  the  threatened  nuisance,  and  also  Btinctiona 
v^hether  the  defendant  railway  company  had  any  au-  ■nii«»ce. 
thority  or  right  to  construct  a  railroad  in  front  of  their  premises. 
The  findings  of  fact  made  by  the  court,  which  have  been  stated, 
and  need  no  repetition,  sufficiently  show,  we  think,  that  the  in- 
jury resulting  from  the  obstruction  of  the  street  is  one  that  is 
special  and  peculiar  to  the  plaintiffs  below,  and  independent  of 
and  different  from  the  general  injury  to  the  public.     The  rail- 
way company,  however,  had  no  right  to  occupy  the  street  or 
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construct  a  railroad  on  the  proposed  route.  While  the  fee  of 
the  streets  is  in  the  county,  the  control  of  the  same  in  the  in- 
terest of  the  public  is  placed  in  the  city,  and,  before  street-rail- 
ways can  be  built  or  operated,  the  privilege  must  be  obtained 
from  the  city  authorities.  Railway  Co.  v.  Railway  Co.,  31  Kan. 
661 ;  2  Dill.  Mun.  Corp.  §  724.  It  appears  that,  in  December, 
1 88 1,  the  mayor  and  council  of  the  city  of  Atchison,  by  ordinance, 
granted  to  the  Atchison  Street-railway  Co.  the  right  to  build 
on  the  street  in  question  at  any  time  within  six  months  from  the 
taking  effect  of  the  ordinance.  It  seems  that  this  privilege  was 
not  used,  and  in  May,  1882,  another  ordinance  was  passed  by 
the  mayor  and  council,  authorizng  the  company  to  occupy  the 
street  and  build  its  railway  at  any  time  within  six  months  after 
the  taking  effect  of  that  ordinance  ;  and  by  both  ordinances  it 
was  provided  that,  if  the  company  was  interrupted  or  hindered 
by  an  action  at  law  or  judicial  proceedings,  the  time  of  such 
hindrance  or  interruption  should  not  be  deemed  a  part  of  the 
period  in  which  the  company  was  allowed  the  privilege  of  con- 
structing its  road.  The  company  did  not  avail  itself  of  the  priv- 
ilege granted-  by  either  ordinance,  and  it  was  not  hindered  or 
prevented  from  so  doing  by  any  judicial  or  other  proceeding. 
The  case,  therefore,  stands,  so  far  as  the  road  in  question  is  con- 
cerned,  as  if  no  authority  to  occupy  the  street  had  ever  been 
granted  to  the  company.  The  contention  that  the  privilege 
granted  by  the  ordinances  remains  until  a  forfeiture  is  declared, 
is  not  sound.  The  permission  conferred  by  the  city  council  was 
for  a  limited  time ;  and  when  that  time  expired,  the  privilege  no 
longer  existed.  The  grant  is  not  an  irrevocable,  one  which  con- 
tinues indefinitely,  to  be  accepted  or  rejected  at  the  option  of 
the  company.  The  consent  of  the  city  council  to  occupy  the 
street  is  a  mere  license  ;  and  until  the  company  has  availed  itself 
of  the  license,  no  contractual  obligation  or  relation  arises  which 
requires  a  judicial  declaration  of  forfeiture.  Until  the  license  is 
accepted  and  used,  no  right  vests  in  the  railway  company,  and  it 
may  be  revoked  by  the  city  council ;  and  after  the  time  within 
which  it  may  be  availed  of,  expires,  the  license  lapses,  and  no  rev- 
ocation is  needed  to  terminate  the  same.  The  railway  company, 
or  licensee,  cannot  thereafter  occupy  the  street  or  build  its  road 
thereon  without  a  new  permission  from  the  city  authorities. 
Railroad  Co.  v.  Railroad  Co.,  63  Tex.  529 ;  26  Am.  &  Eng.  R.  R. 
Cas.  114;  City  of  Detroit  v.  R.  Co.,  37  Mich.  558.  As  the  rail- 
way company  had  no  authority  whatever  to  build  the  proposed 
road,  some  of  the  questions  discussed  become  unimportant  so 
far  as  this  controversy  is  concerned,  and  need  not  be  deter- 
mined here. 

The  judgment  of  the  district  court  will  be  affirmed. 

HORTON,  C.J.  concnrriug. 
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Valentine,  J. — Believing  that  the  first  proposition  contained 
in  the  syllabus  and  the  corresponding  portion  of  the  opinion 
oomes  clearly  within  the  principles  enunciated  by  a  majority  of 
this  court  in  the  case  of  Palmer  v.  Waddell,  22  Kan.  352,  I  con- 
cur, although,  as  an  original  proposition,  I  think  it  is  at  least 
doubtful.  As  to  the  remainder  of  the  syllabus  and  the  opinion, 
I  fully  concur. 

Railway  and  Street-Nuisance. — ^The  grant  to  a  railway  company,  of  the 
right  to  use  a  public  street,  does  not  give  such  railroad  company  any  right 
to  deprive  persons  of  the  ordinary  enjoyment  of  their  property,  except 
upon  condition  that  just  compensation  be  first  made  to  such  owners. 
Thompson  v,  Pennsylvania  R.  Co.  (N.  J.),  14  Atl.  Rep.  897.  Consequently, 
a  railroad  which  has  simply  the  right  of  way  through  a  street,  and  uses. 
for  the  purpose  of  a  termmal  yard,  a  portion  of  such  street,  such  company 
-will  be  responsible  for  a  nuisance,  public  or  private,  created  thereby. 
Thompson  v.  Pennsylvania  R.  Co.  (N.  J.),  14  Atl.  Rep.  897  ;  Pennsylvania 
R.  Co.  V,  Angel,  41  N.  J.  Eq.  (14  Stew.)  316;  s.c,  26  Am.  &  Eng.  R.  R.  Cas. 
559.  For  a  railroad  company  cannot  justify  the  maintenance  of  a  condi- 
tion of  things  which  directly  renders  a  dwelling-house  in  the  neighborhood 
unfit  for  a  place  of  residence,  upon  the  ground  that  the  nuisance  necessa- 
rily results  from  the  convenient  transaction  of  the  company's  lawful  busi- 
ness. Pennsylvania  R.  Co.  v.  Angel,  41  N.  J.  Eq.  (14  Stew.)  316.  It  is 
said,  in  the  case  of  Thompson  v,  Pennsylvania  R.  Co.  (N.  J.),  14  Atl.  Rep. 
4.97,  that  a  railroad  company  cannot  justify  the  use  of  its  tracks  in  such  a 
way  as  to  create  a  nuisance,  on  the  ground  of  adverse  user  for  over  20  years, 
where  an  additional  track,  upon  which  the  acts  complained  of  have  been 
done,  was  laid  within  20  years. 

See,  generally,  as  to  occupation  of  streets  by  railroads  constituting  nui- 
sance, Kavanagh  v.  Mobile,  etc.,  R.Co.,  32  Am.A  Eng.  R.  R. Cas. 267 ;  Penn- 
sylvania R.  Co.  V.  Angel,  26  lb.  559;  Nietzjr  v.  Baltimore  &  P.  R.  COm  26 
lb.  553;  Osborne  v.  Fanning,  25  Am.  &  Eng.  R.  R.  Cas.  252;  Smith  v. 
New  York  &  N.  E.  R.  Co.,  25  lb.  205  ;  note.  24  lb,  308 ;  Uline  z/.  New  York, 
etc.,  R.  Co.,  23  lb.  3 ;  North  Chicago  C.  R.  Co.  v.  Lake  View,  1 1  lb.  42 ; 
Randall  v,  Jacksonville  St.  R.  Co..  17  lb.  184;  Northern  Cent.  R.  Co.  v. 
Commonwealth,  5  lb.  318 ;  Cincinnati  So.  R.  Co.  v.  Commonwealth,  7 
lb.  91;  Peoples.  New  York,  etc.,  R.  Co.,  10  lb.  230;  Grand  Rapids,  etc., 
R.  Co.  V.  Heisel.  10  lb.  260;  State  v.  Louisville,  etc.,  R.  Co.,  10  lb.  286. 

Same — Action  by  Private  Person.— However,  in  such  case,  a  private  person 
cannot,  without  showing  some  damage  special  and  peculiar  to  himself,  re- 
cover damages  therefor.  See  Marine  v.  Graham,  67  Cal.  130;  Ditch  Co. 
V.  Anderson,  8  Colo.  131 ;  Sohn?'.  Cambern,  106  Ind.  302  ;  Brant  z/.  Plumer, 
64  Iowa,  33;  Rude  z/.  City  of  St.  Louis,  93  Mo,  408.  Goodsell  v.  Fleming,  59 
Wis.  52.  It  has  been  said,  in  the  case  of  Hogan  v.  Central  Pac.  R.  Co.,  71 
Cal.  83,  that,  when  other  residents  of  a  street  suffer  equally  in  kind  with  an 
abutting  lot-owner  by  reason  of  the  obstruction  or  nuisance  in  the  street, 
and  no  special  damage  results  to  him  from  such  public  nuisance,  he  can- 
not maintain  an  action  for  damages  therefor.  And  in  San  Jose  Ranch  Co. 
v.  Brooks  (Cal.).  16  Pac.  Rep.  250,  that  one  damaged  in  the  same  manner. 
though  possibly  more  than  the  general  publid,  does  not  sustain  such  special 
injury  as  will  entitle  him  to  maintain  an  action  for  damages.  But  it  was  said, 
by  the  supreme  court  of  Texas,  in  the  case  of  Texarkana  &  N.  W.  R.  Co. 
V,  Goldberg,  68  Tex.  635.  that,  in  an  action  to  recover  damages  to  a  home- 
stead, caused  by  the  construction  of  a  railway  in  front  of  it,  that  the  plain- 
tiff was  not  precluded  from  recovery  on  the  ground  that  other  property- 
owners  in  the  same  locality  had  also  been  injured  in  the  same  manner. 
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As  to  what  are  such  special  damages  as  will  entitle  a  party  to  mainUiit 
an  action  in  such  cases,  see  Woodruff  v.  Mining  Co.,  8  Fed.  Rep.  753; 
CrescentMill  &  Trans.  Co.-z/.  Hayes  (Cal.),  8  Pac.  Rep.692;  Shirley  v.  Bishop, 
67  Cal.  543  ;  Teubner  v.  California  Street  R.  Co.,  66  Cal.  171 ;  Learned  v. 
Castile,  65  Cal.  334 ;  Wheeler  v.  Bedford,  54  Conn.  244 ;  De  Vaughn  v. 
Minor,  77  Ga.  809 ;  Palmer  v,  Logansport  &  R.  C.  G.  R.  Co.,  108  Ind.  ijf ; 
Brant  v.  Plumer,  64  Iowa,  33 ;  Bushnell  v.  Robeson,  62  Iowa,  540;  Cain  v. 
Chicago.  R.  I.  R.  Co.,  54  Iowa,  255 ;  Wilder  v.  DeCou  (Minn.),  i  N.  W.  Reg. 
48;  Ofstie  V.  Kelly,  33  Minn.  440 ;  Bott  v,  Pratt,  33  Minn.  323 ;  Brakken  v. 
Minneapolis  &  St.  L.  R.  Co.,  28  Minn.  41  ;  Dubach  v,  Hannibal  &  St.  J.  R. 
Co.,  89  Mo.  483;  Bronnie  v.  New  York  &  N.  J.  Tel.  Co..  42  N.  ].  Eq.  (15 
Stew.)  141  ;  McDonald  v.  Mayor  of  the  City  of  Newark,  42  N.  t.  Eq.  (15 
Stew.)  i^6;  Hatch  v.  Walamet  Bridge  Co.,  6  Fed.  Rep.  326;  Larson  v. 
Furlong,  63  Wis.  323 ;  Stadler  v.  Grieben,  61  Wis.  500;  Pennoyer  v.  Allen,. 
56  Wis.  502  ;  Snyder  v.  Cabell,  29  W.  Va.  48. 


FORMAN 
V. 

New  Orleans  and  Carrollton  R.  Co. 

{Louisiana  Supreme  Courts  April  16,  1888.) 

Railway  In  Streets  —  Power  of  New  Orleans  to  Grant  Franchises  to  — 
Regulation  of  Fares. — Under  the  constitution  and  laws  of  the  state  of 
Louisiana  the  city  of  New  Orleans  is  clothed  with  full  and  exclusive  power 
to  grant  franchises  for  the  construction  and  operation  of  passenger  street 
railways,  by  steam  or  horse  power,  within  her  corporate  limits,  mcluding 
the  right  of  regulating  the  rates  of  fare  to  be  enacted  by  said  corporations 
for  the  transportation  of  passengers. 

Same^udicial  Control. — The  city's  discretion  in  regulating  such  mat- 
ters is  not  subject  to  judicial  control  or  interference,  unless  arbitrarily  or 
unlawfully  exercised. 

Same — Regulation  of  Rates — Discrimination. — That  feature  of  the  con- 
tract between  the  city  and  the  New  Orleans  &  Carrollton  R.  Co.  which 
exacts  from  the  public  a  fare  of  ten  cents  from  Carrollton  to  Canal  street 
except  from  actual  residents  above  Napoleon  avenue,  who  can,  on  certain 
conditions,  make  the  trip  for  five  cents,  is  not  subject  to  attack  as  an  un- 
reasonable discrimination  prohibited  by  the  law  governing  the  obligations 
of  common  carriers. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans. 

Plaintiff,  B.  R.  Forman,  institutes  this  action  against  the  New 
Orleans  &  Carrollton  R.  Co.  for  $5000  damages  for  an  alleged 
ejectment  from  one  of  defendant's  cars.  Judgment  for  defend- 
ant.    Plaintiff  appeals. 

E.  Howard  McCaleb  and  Wm.  F,  Mellen  for  appellant. 

John  M.  Bonner  for  appellee. 


Digitized  by  VjOOQ IC 


RAILWAY  IN  STKEET — REGULATION   OF  FAKB8.  39 

POCH^,  J. — Plaintiff  complains  that  he  was  illegally  ejected 
from  one  of  defendant's  cars,  for  which  he  claims  damages  in  the 
sum  of  $5000 ;  and  he  prosecutes  this  appeal  from  a  judgment 
which  rejected  his  demand.  The  following  are  the  salient  facts 
in  the  case :  The  contract  under  which  the  defendant  ^^^^^ 

obtained  its  present  franchise  was  framed  under  the 
pjovisions  of  two  ordinances  of  the  city  council  of  New  Orleans, 
which  contained  the  specifications  under  which  the  right  of  way 
was  to  be  sold  to  the  company,  among  which  was  the  following : 
"  Fare.  The  rates  of  fare  from  Canal  street  to  the  head  of  Jack- 
son street  and  the  Napoleon  avenue  station,  and  points  between, 
shall  be  five  (5)  cents,  and  five  (5)  cents  beyond  Napoleon  avenue 
station,  between  the  hours  of  4  A.M.  and  12.30  P.M.,  except  to 
actual  residents  above  Napoleon  avenue,  who  shall  have  the 
privilege  of  purchasing  through  tickets  at  the  rate  of  ten  for  fifty 
cents.  The  fare  between  12.30  P.M.  and  4  A.M.  to  be  charged 
shall  be  ten  (10)  cents  to  Napoleon  avenue,  and  ten  (10)  cents 
from  there  to  Carrollton."  In  compliance  with  that  stipulation, 
the  company  procured  tickets  in  bunches  of  10  each,  which 
it  has  been  selling  exclusively — at  least  knowingly — to  actual 
residents  above  Napoleon  avenue  ;  designed  as  explained  in  the 
opinion  of  this  court  in  the  case  of  De  Lucas  v.  Railroad  Co., 
38  La.  Ann.  931.  It  appears  that  plaintiff,  who  does  not  reside 
above  Napoleon  avenue,  obtained  a  bunch  of  such  tickets  from  a 
person  who  was  an  actual  resident  above  that  street,  and  at- 
tempted to  ride  on  one  of  those  tickets  from  the  corner  of  Sec- 
ond and  St.  Charles  streets  to  CarroUton.  At  Napoleon  avenue, 
where  the  change  of  cars  is  effected,  he  tendered  for  his  fare 
thence  to  CarroUton  one  of  the  coupons  of  the  tickets  in  ques- 
tion, which  was  refused  by  the  collector,  on  the  ground,  as  ac- 
knowledged by  plaintiff,  that  he  was  not  a  resident  above  that 
avenue.  Being  called  upon  to  pay  the  regular  fare,  and  per- 
sisting in  his  claim  to  pay  the  same  by  means  of  the  ticket, 
plaintiff  was  ejected  from  the  car.  It  appears  that  on  two  previ- 
ous occasions  plaintiff  had  tendered  similar  tickets  for  his  fare 
at  the  same  point,  which  had  been  refused  ;  but  that,  in  order  to 
avoid  an  unpleasant  contestation,  the  employee  of  the  company 
had  himself  paid  plaintiff's  fare  in  currency,  as  required  by  the 
rules  of  the  company. 

The  crucial  point  in  the  case  is  the  contested  right  of  the 
company  to  make  the  discrimination  hereinabove  described  in 
favor  of  actual  residents  above   Napoleon  avenue,  Bigfctof«a«. 
which  is  alleged  to  be  unjust,  unreasonable,  and  viol-  paoytoMake 
ative  of  the  legal  obligations  of  the  defendant  com-  •Hwrimima- 
pany  as  a  common  carrier.     Hence  the  main  relief  **"* 
claimed  by  plaintiff  is  a  decree  condemning  the  defendant  to 
sell  to  him,  and  other  persons  residing  below  Napoleon  avenue, 
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tickets  on  the  same  terms  and  conditions  which  are  extended  to 
actual  residents  above  Napoleon  avenue.  It  appears,  as  above 
stated,  that  the  discrimination  complained  of  does  not  emanate 
from  the  railroad  company,  but  that  it  was  imposed  on  it  as  a 
condition  of  its  franchise  by  the  city.  The  leading  feature  of 
that  stipulation  is  a  limit  of  the  mgiximum  rate  which  the  com- 
pany can  exact  for  fare  between  the  points  therein  designated. 
Under  its  requirement  the  company  cannot  obtain  a  higher  rate 
than  ten  cents  between  Canal  street  and  Carrollton,  or  five  cents 
between  Carrollton  and  Napoleon  avenue,  and  between  Canal 
street  and  Napoleon  avenue,  or  the  foot  of  Jackson  street  and 
intervening  points.  It  is  shown  that  during  the  existence  of  a 
previous  corporation  which  operated  a  road  on  the  same  street, 
between  Carrollton  and  "  Lee  Circle,"  several  blocks  above 
Canal  street,  the  rate  of  fare  was  25  cents  each  way.  Hence 
the  complaint  is  not  that  the  rate  which  is  charged  to  plaintiff, 
and  to  the  public  in  general,  is  excessive  or  unreasonable,  but 
the  contention  is  that  plaintiff,  and  all  persons  who  do  not  re- 
side in  this  city  above  Napoleon  avenue,  are  placed  at  a  disad- 
vantage in  comparison  with  actual  residents  above  that  avenue. 
Under  our  law  touching  the  powers  of  the  city  of  New  Orleans, 
city  of  New  ^^  expounded  in  jurisprudence,  it  clearly  appears,  and 
Orleans  has  it  is  not  even  disputed,  that  the  city  is  clothed  with 
vorrwiAv^T-  the  full  and  exclusive  power  of  granting  franchises 
UonofrJi"*'"  for  the  construction,  operation,  and  running  of  rail- 
roads In  roads  over  its  streets,  as  well  as  the  power  of  fixing  a 
streets.  tariff  of  rates  to  be  enacted  by  all  such  corporations. 
Act  No.  20  of  1882,  which  was  the  city  charter  then  in  force, 
gives  to  the  council  the  -power  "  to  authorize  tfie  use  of  the 
streets  for  horse  arrd  steam  railroads,  and  to  regulate  the  same ; 
to  require  and  compel  all  lines  of  railway  or  tramway  to  use  any 
one  street,  to  run  on  the  same  track  and  turn-table,  to  compel 
them  to  keep  conductors  on  their  cars,**  etc.  Brown  v.  Duples- 
sis,  14  La.  Ann.  842  ;  Board  v.  New  Orleans,  32  La.  Ann.  917 ; 
Harrison  v.  Railway  Co.,  34  La.  Ann.  462 ;  Tilton  v.  Railroad 
Co.,  35  La.  Ann.  1068 ;  Railroad  Co.  v.  New  Orleans,  39  La, 
Ann.  709.  But,  conceding  all  these  powers  to  the  city  of  New 
Orleans,  plaintiff  contests  the  right  of  the  city  to  make  the  dis- 
crimination complained  of.  That  argument  suggests  the  ques- 
tion of  the  right  of  the  judiciary  to  interfere  with  the  discretion 
of  the  city  in  dealing  with  matters  which  the  laws  of  the 
state  have  placed  within  its  exclusive  control  and  management. 
Biffhtoreovrts  "^^^  question  came  up  in  the  case  of  Watson  v.  Turn- 
to  interfere  bull,  34  La.  Ann.  856,  in  which  the  court,  after  a  full 
^f'k'''**'*'***  review  of  all  previous  authorities  bearing  on  the  point, 
*  *  ^*  said  :  **  Within  the  corporate  limits,  the  city  of  New 
Orleans,    under  her   charter,  and    under  the   general  law,   has 
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the  right  to  control,  manage,  and  administer  the  use  of  the 
river  banks  for  the  public  convenience  and  utility ;  to  establish 
wharves  and  landings ;  to  erect  works  and  provide  facilities  for 
the  use  of  vessels  and  water-craft ;  and  to  charge  just  compen- 
sation for  the  use  thereof.  Riparian  proprietors  have  no  right 
to  appropriate  to  their  exclusive  use  these  banks,  and  they  have 
no  private  property  in  the  use  thereof,  which  is  public.  The 
discretion  of  the  city  authorities  in  determining  what  are  proper 
and  needed  facilities  for  commerce,  and  on  what  part  of  the 
river  bank,  within  her  limits,  they  should  be  established,  is  man- 
festly  not  a  subject  for  judicial  control  or  interference."  The 
views  of  that  opinion,  which  are  supported  by  numerous  previ- 
ous adjudications,  were  reaffirmed  in  the  cases  of  Pickles  v. 
Dock  Co.,  38  La.  Ann.  412,  and  Villavase  v,  Barthet,  39  La. 
Ann.  247,  I  South  Rep.  599.  Plaintiff's  argument,  that  the  ques- 
tion must  be  tested  under  the  general  law  governing  and  deter- 
mining the  obligations  of  common  carriers,  is  grounded  on  the 
provisions  of  article  244  of  the  constitution,  which  reads  :  **  Rail- 
way's heretofore  constructed,  or  that  may  hereafter 
be  constructed,  in  this  state,  are  hereby  declared  »*'••'«»»■ 
public  highways,  and  railroad  companies  common  monMrri?"." 
carriers."  Without  deciding  that  street-rarlroad  com- 
panies are  not  common  ,or  public  carriers,  in  the  general  sense 
of  the  term,  we  feel  very  certain  that  they  were  not  within 
the  contemplation  of  the  convention  in  adopting  that  article. 
As  streets  of  a  city  are,  and  have  at  all  times  been,  known  to  be 
public  highways,  it  cannot  be  supposed  that  because  railroad 
tracks  were  laid  thereon  it  required  a  constitutional'declaration 
to  the  effect  that  they  were  public  highways.  But,  construing 
that  article  in  connection  with  articles  243,- 245,  and  246  of  the 
same  constitution,  it  is  manifest  that  the  article  was  not  intended 
to  have  the  slightest  reference  to  street  railways,  and  that  as  to 
them  the  municipal  power  to  regulate,  manage,  and  control  their 
construction  and  operation  was  not  intended  to  be  affected,  al- 
tered, or  modified  by  any  provision  of  the  constitution.  Article 
243  recognizes  the  general  power  of  building  railroads  in  the 
state,  and  of  connecting  them  with  railroads  of  other  states  ;  and 
regulates  the  manner  of  one  road  intersecting  another,  and  of 
transporting  each  other's  passengers,  etc.,  without  delay  or  dis- 
crimination. Article  245  requires  all  railroad  corporations  doing 
business  in  this  state  to  have  and  maintain  public  offices  in  the 
state  for  the  transfer  of  stock,  and  for  the  transaction  of  other 
dealings  connected  with  their  stock.  It  requires  no  argument  to 
show  that  in  all  these  references  to  railroad  corporations  the  con- 
vention did  not  intend  to  include,  street  railroads.  But  the  in- 
tention to  leave  the  subject-matter  to  the  municipal  authorities, 
to  which  they  had  always  been  relegated,  is  removed  beyond  the 
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domain  of  discussion  by  article  46,  which  provides  :.  "  The  gen- 
eral assembly  shall  not  pass  any  local  or  special  law  on  the  fol- 
lowing specified  objects:  .  .  .  Authorizing  the  construction  of 
street  passenger  railroads  in  any  incorporated  town  or  city." 
Now,  as  no  legislation  has  yet  been  enacted  in  furtherance  of 
any  of  the  articles  above  referred  to,  so  as  to  subject 
Rifhtof  fit7  street  railroads  to  the  same  rules,  it  is  absolutely  safe 
fkri**  *  ^o  conclude  that  nothing  therein  contained  can  fairly 
be  construed  as  impairing  the  exclusive  control  of  the 
city  of  New  Orleans  over  all  the  street  railroads  heretofore  con- 
structed or  that  may  hereafter  be  constructed  within  her  limits, 
and  that  such  power  includes  the  right  of  fixing  the  tariff  of  fares 
to  be  charged  for  the  transportation  of  passengers.  No  one  is 
heard  to  complain  of  the  act  of  the  city  in  fixing  the  maximuna 
rate  which  can  be  charged  for  fare  on  all  the  street  railroads,  in- 
cluding the  defendant,  which  are  now  under  operation  in  the 
city.  The  complaint  would  be  as  fruitless  as  is  that  of  plaintifiF 
in  the  present  controversy.  It  is  an  undeniable  proposition  that 
the  authority  of  the  city  council  in  the  premises  is  as  effectual 
and  binding  as  would  be  a  similar  provision  emanating  from  the 
legislature  itself. 

Now,  in  our  examination  of  the  numerous  authorities  quoted 
by  counsel,  and  in  which  unreasonable  discriminations  made  by 
Sftteetub-  common  carriers  were  rebuked  and  avoided,  we  find 
iiihed  br  €«H-  that  none  of  the  acts  complained  of  had  any  direct 
tract  with  or  indirect  legislative  authority,  but  that,  on  the  con* 
***'^'  trary,  they  antagonized  either  the  general  or  common 

law  governing  the  obligations  of  common  carriers,  or  some«spe^ 
cial  law  applicable  to  the  subject-matter.  The  regulation  which 
is  here  charged  to  be  an  unreasonable  discrimination,  far  from 
being  violative  of  a  special  law,  is  directly  sanctioned  by  legisla- 
tive authority.  More  than  that,  it  is  embodied  in,  and  forms 
part  of,  a  solemn  authentic  contract  between  the  city  and  the 
defendant  company.  And  the  court  is  urged  to  cancel  and 
abrogate  a  contract  which  the  city  had  the  undisputed  power  to 
make,  and  in  a  proceeding  in  which  she  is  not  even  a  party.  Ac- 
cording to  the  contract  the  established  rate  of  charges  for  all 
persons  is  10  cents  between  Canal  street  and  Carrollton,  each 
way  ;  the  exception  being  in  favor  of  actual  residents  above  Na- 
poleon avenue.  Hence  it  follows  that  if  any  unreasonable  dis- 
crimination can  be  charged  to  the  scheme  it  must  be  attributed 
to  the  exception,  and  not  to  the  general  rule ;  and  therefore  the 
judgment  rendered  could  not  benefit  plaintiff,  but  would  materi- 
ally injure  a  class  of  people  which  the  city  intended  to  pro- 
tect. It  was  unquestionably  within  the  discretionary  power  of 
the  city  counsel  in  regulating  the  defendant's  road  to  consider 
that,  as  the  commercial  centre  of  the  city,  the  great  majority 
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of  churches,  schools,  banks,  courts,  and  other  institutions 
were  clustered  in  the  neighborhood  of  the  centre  of  the 
city,  and  almost  all  below  Napoleon  avenue,  it  was  simply 
an  act  of  justice  to  actual  residents  above  Napoleon  avenue,  in 
the  pursuit  of  their  daily  avocations,  and  for  other  equally  nec- 
essary purposes,*  to  enable  them  to  reach  the  central  portion  of 
the  city  with  the  same  facilities,  and  at  the  same  cost,  which  were 
afforded  to  all  other  residents  of  the  city. 

It  is  settled  in  jurisprudence  that  all  discriminations  are  not 
unjust,  unreasonable,  or  oppressive,  and  that  they  are  therefore 
not  all  reprehensible.  In  the  case  of  Hays  v,  Pennsylvania  Co.^ 
12  Fed.  Rep.  311,  cited  by  plaintiff,  it  was  said  :  "  But  ^jj  ^jg^rf^i. 
what  an  unjust  and  unreasonable  discrimination?  nationmot 
No  rule  can  be  formulated  to  apply  to  every  case  ""Jiiit— b««- 
that  may  arise.  It  may,  however,  be  said  that  it  is  *""*  *  "**' 
only  when  the  discrimination  inures  to  the  undue  advantage  of 
one  man  in  consequence  of  some  injustice  inflicted  on  another, 
that  the  law  intervenes  for  the  protection  of  the  latter.  Harm- 
less discrimination  may  be  indulged  in."  A  similar  distinction 
is  made  in  another  case  cited  by  plaintiff,  wherein  the  court  said  : 
"  The  common  and  equal  right  is  to  reasonable  service  for  a  rea- 
sonable.compensation.  Neither  the  service  nor  the  price  is  nec- 
essarily unreasonable  because  it  is  unequal.  The  question  is  not 
merely  whether  the  service  or  price  is  absolutely  unequal,  in  the 
narrowest  .sense,  but  also  whether  the  inequality  is  unreasonable 
and  injurious.  .  .  .  This  question  may  be  made  unneccessarily 
difficult  by  an  indefiniteness,  confusion,  and  obscurity  of  ideas 
that  may  arise  when  the  public  duty  of  a  common  carrier,  and 
the  correlative  common  right  to  his  reasonable  service  for  a  rea- 
sonable price,  are  not  clearly  and  broadly  distinguished  from  a 
matter  of  private  charity.  If  A.  receives,  as  a  charity,  trans- 
portation service  without  price,  or  for  less  than  a  reasonable  price, 
from  B.,  who  is  a  common  carrier,  A.  does  not  receive  it  as  his 
enjoyment  of  the  common  right ;  B.  does  not  give  it  as  a  per- 
formance of  his  public  duty ;  C,  who  is  required  to  pay  a  rea- 
sonable price  for  a  reasonable  service ;  is  not  injured,  and  the 
public,  supplied  with  reasonable  facilities  and  accommodations 
on  reasonable  terms,  cannot  complain  that  B.  is  violating  his 
public  duty.  There  is,  in  such  a  case,  no  discrimination,  reason- 
able or  unreasonable,  in  that  reasonable  service  for  a  reasonable 
price  (is  given)  which  is  the  common  right."  McDuffee  v.  Rail- 
road  Co.,  52  N.  H.4SI,  452.  See  also  Shippers.  Railroad  Co.,  47 
Pa.  St.  340 ;  Shivary  v.  Gas-Light  Co.,  i  R.  &  Corp.  Law,  J.  339 ; 
I  Wood,  R.  Law,  p.  565,  §  197.  So,  in  this  case,  if  we  subject 
the  act  of  the  city  to  the  test  of  the  general  law  on  the  subject 
of  discriminations,  as  though  she  herself  owned  and  operated  the 
road,  we  find  that  plaintiff  and  all  other  persons  have  a  reasonable 
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service  at  an  avowedly  reasonable  price,  and  that  the  difference 
made  in  favor  of  actual  residents  above  Napoleon  avenue  is 
simply  an  act  of  liberality,  resting  on  a  sense  of  justice  and  fair 
play  to  a  class  of  people  who  are  all  treated  alike  in  the  matter 
of  that  service,  and  who  would  in  default  of  that  exception,  be 
placed  at  a  great  disadvantage  from  all  other  residents  of  the 
city.  Hence  we  conclude  that,  under  these  circumstances,  the 
public  cannot  complain,  and  that  plaintiff's  action  cannot  be 
maintained. 

Judgment  affirmed. 

Common  Law  Rule  as  to  Discrimination. — See  note,  35  Am.  &  Eng.  R.  R. 
Cas.  528. 


Corporation  of  the  City  of  Toronto 

V. 

Toronto  Street  R.  Co. 

(15  Ont.  App,Rep,  30.) 

Street  Railways— Agreement  as  to  Operating — By-law — Ultra  Vires.— In 
1861  an  agreement  was  entered  into  between  the  plaintiffs  and  certain 
parties  for  the  construction  and  operation  of  street  railways  in  the  city  of 
Toronto,  in  which  they  agreed  to  construct  the  lines  or  road  specified 
from  time  to  time,  and  that  they  would  at  all  times  employ  careful,  sober 
and  civil  agents,  conductors,  and  drivers  to  take  charge  of  the  cars  upon 
the  said  railways,  and  that  they  and  their  agents,  conductors,  drivers,  and 
servants  would  at  all  times  .  .  .  operate  the  said  railway,  and  cause  the 
same  to  be  worked  under  such  regulations  as  the  common  council  of  the 
city  of  Toronto  might  deem  necessary  and  requisite  for  the  protection  of 
the  persons  and  property  of  the  public,  and  provided  such  regulations 
should  not  infringe  upon  the  privileges  granted  by  the  agreement.  Subse- 
quently the  privileges  so  conferred  upon  those  persons  were  assigned  to 
the  defendants  who  continued  to  work  several  railways,  and  after  some 
years  introduced  for  use  thereon  smaller  cars,  drawn  by  one  instead  of  two 
horses,  as  had  been  done  previously,  and  with  only  one  man  in  charge  in- 
stead of  two  as  on  .the  larger  cars.  In  1852  the  council  of  the  city  passed 
a  by-law  (No.  1264)  prohibiting  the  operation  of  any  cars  within  the  city 
limits  without  two  men  in  charge,  one  as  driver,  the  other  as  conductor. 
The  defendants  refused  to  conform  to  this  by-law,  and  this  action  was 
brought  to  compel  them  to  do  so,  the  agreement  of  1861  being  relied  on  as 
warranting  that  relief.  Held,  (i)  that  the  by-law  in  question  was  not  with- 
in the  terms  of  the  agreement,  and  that  it  was  therefore  ultra  vires,  (2) 
That  the  by-law  was  also  invalid,  as  it  was  an  invasion  of  the  domestic 
concerns  of  the  company.     Osier,  J.A.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
Boyd,  C,  pronounced  on  the  20th  November,  1886,  whereby 
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the  defendants  were  restrained  from  using  cars  upon  the  lines 
of  railway  operated  by  them  in  the  city  of  Toronto,  without 
having  a  conductor  as  well  as  a  driver  upon  each  and  every  car. 

The  statement  of  claim  filed  in  May,  1886,  set  forth  at  con- 
siderable length  an  agreement  entered  into  by  the  city  of  To- 
ronto with  one  Alexander  Easton  for  the  construction  of  street 
railways  along  certain  streets  in  the  city,  and  the  passing  of  an 
act  of  the  Parliament  of  Canada  in  May,  1861,  incorporating 
the  said  Easton  and  others  as  "  The  Toronto  Street  R.  Co. ;" 
and  that  by  certain  proceedings  thereafter  taken  the  charter  be- 
came vested  in  the  present  defendants. 

The  statement  further  set  forth  that:  "On  the  i8th  day  of 
December,  1882,  by  a  certain  by-law  of  the  plaintiffs  entitled 
*  By-law  number  1264  respecting  street  railways,'  it  was  .  .  . 
enacted,  among  other  things,  by  the  plaintiffs,  that  from  and 
after  the  passing  of  that  by-law  every  street  railway  car  in  use 
on  the  several  lines  of  street  railway  in  the  city  of  Toronto  shall 
be  provided  and  furnished  not  only  with  a  driver,  but  also  with 
a  conductor,  who  should  discharge  his  duties  as  such  conductor 
in  the  manner  provided  by  by-law  number  353  ..  .  and  that  it 
should  not  be  lawful  for  any  person  or  persons,  or  body  cor- 
porate, to  use  or  operate  any  street  railway  in  the  city  of  To- 
ronto with  cars  not  having  both  conductors  and  drivers  thereon 
when  such  cars  were  in  use  on  the  streets  of  the  said  city ;  but 
notwithstanding  the  said  by-law  number  1264  and  repeated  re- 
monstrances of  the  plaintiffs,  and  notwithstanding  the  contracts 
and  obligations  under  the  said  other  by-laws,  agreements,  and 
statutes,  the  defendants  still  persist  in  using  and  operating  their 
street  railways  with  cars  not  having  conductors  thereon  as  well 
as  drivers,  to  the  great  detriment  of  the  public  and  contrary  to 
their  express  obligations  to  the  plaintiffs." 

The  plaintiffs  therefore  asked  that  the  agreements  above  re- 
ferred to  might  be  specifically  enforced  as  against  the  defend- 
ants ;  payment  of  $5000  as  damages  resulting  from  the  breach 
by  the  defendants  of  their  said  agreements  and  covenants ;  an 
injunction  ordering  and  restraining  the  defendants,  their  servants, 
workmen,  and  agents  using  or  operating  any  cars  upon  their 
lines  of  street  railway  in  the  city  of  Toronto  without  having 
conductors  as  well  as  drivers. 

The  defendants  set  up,  among  other  defences,  that  the  by- 
law of  the  plaintiffs  of  the  i8th  of  December,  1882,  was  u/tra 
vires  of  the  plaintiffs  and  that  the  plaintiffs  had  no  power  or 
authority  under  the  statutes  in  the  statement  of  claim  men- 
tioned or  otherwise  to  enact  the  same :  that  the  provisions  made 
by  the  said  by-law  were  not  in  anywise  necessary  or  requisite 
for  the  protection  of  the  citizens  of  Toronto,  or  of  the  persons 
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or  property  of  the  public,  and  that  the  said  by-law  was  passed 
mala  fide  and  ought  not  in  equity  and  good  conscience  to  be 
enforced. 

The  case  having  been  put  at  issue  came  on  before  the  chan- 
cellor on  the  1 2th  of  November,  1886,  when  evidence  was  taken 
for  several  days,  and  on  the  20th  November  judgment  was  pro- 
nounced as  above. 

McCarthy y  Q.C.,  and  Shepley  for  appellants. 

Robinson^  Q.C.,  H,  O'Brien^  and  Lefroy  for  respondents. 

Hagarty,  CJ.  O. — It  is  not  necessary  to  set  out  the  clauses 
in  the  original  agreement,  the  statute  and  the  by-law  of  i86r, 
and  the  other  documents,  as  they  are  fully  noticed  in  the  judg- 
ment of  my  brother  Patterson. 

I  am  unable  to  accept  the  view  that  under  the  terms  of  the 
agreement  of  i86i,the  presence  of  a  conductor  as 
A^reemoDt  of  well  as  a  driver  is  required  on  each  car.  As  I  under- 
duotoni^not  r«.  stood  the  argument  before  the  learned  chancellor, 
quired  uder.  it  was  in  substance  that  under  the  clause  in  the  agree- 
ment authorizing  the  making  of  regulations  by  the 
city,  the  regulation  or  requirement  of  this  by-law  was  justifiable. 
If  the  right  construction  of  the  agreement  require  a  conductor 
in  all  cases  besides  the  driver,  there  is  nothing  further  to  be 
argued,  and  the  by-law  or  resolution,  whatever  it  be  called,  was 
an  unnecessary  proceeding.  If  the  decision  rest  merely  on  the 
wording  of  the  agreement,  then,  I  am  sorry  to  say  that  I  have 
to  a  great  extent  misunderstood  the  substantial  argument  of  the 
able  counsel  for  the  city. 

Presented  in  this  shape,  we  have  only  to  look  at  the  agrec- 
Affreement  nient  and  the  original  by-law  of  1861,  and  on  the  two 
and  original  clauses— One  that  the  company  shall  employ  careful, 
bj-i»w  coaiid-  sober  and  civil  agents,  conductors,  and  drivers  to  take 
charge  of  the  cars  ;  and  the  clause :  **  The  conductors 
shall  announce  to  the  passengers  the  names  of  the  streets,  etc., 
as  the  cars  reach  them." 

Do  these  words  necessarily  import  a  specific  contract  that  on 
every  car  there  must  be  a  conductor  as  well  as  a  driver?  Is 
such  a  contract  so  clear  and  definite  that  it  would  be  enforced 
by  injunction? 

The  first  clause,  as  I  read  it,  means  that  the  J>ersons  acting  as 
agents,  conductors,  or  drivers  shall  be  careful,  sober,  and  civil, 
and  the  second,  that  an  officer  or  servant  acting  as  conductor 
shall  announce  the  names  of  the  streets. 

The  learned  chancellor  says:." The  broad  question,  which,  of 
course,  lies  at  the  root  of  everything,  .  .  .  the  validity  of  this 
by-law."     Again,  *'  It  cannot  be  said  that  this  by4aw  dealing 
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with  the  conductors  is  one  which  infringes  upon  the  privileges 
granted  by  the  resolution.  It  merely  makes  distinct  that  which 
would  be  rather  a  matter  of  inference  in  the  original  agreement. 
It  makes  distinct  in  the  changed  condition,  etc.,  which  arose 
afterwards  when  one-horse  cars  were  put  on.  If  the  circum- 
stances are  such  as  to  give  rise  to  the  necessity  of  exercising  the 
power  given  by  the  statute,  the  council  can  pass  rules  as  they 
see  best ;  can  pass  by-laws  from  time  to  time,  to  protect  the 
persons  and  property  of  the  public ;"  and  at  the  conclusion  of 
his  judgment  he  says,  that  the  action  is  the  bona  fide  action  of 
the  city  council  upon  a  by-law  which  seems  to  him  to  be  within 
the  power  of  the  council,  passed  to  give  protection  to  passen- 
gers and  the  public. 

The  formal  judgment  of  the  court  declares  that  plaintiffs  are 
entitled  to  specific  performance  of  the  agreement  of  March, 
1861.  This  formal  judgment  makes  no  reference  to  the  by-law, 
but  rests  the  right  upon  the  original  contract. 

In  this  view,  apart  from  the  by-law  or  regulation,  a  very  seri- 
ous question  arises  whether  the  agreement  is  so  de- 
finite and  precise  and  clear  in  its  terms  that  any  B«»«<ir  i»y  u- 
court  of  equity. would  interfere  by  injunction.  I  mi»dlmi«u 
speak  with  due  caution  in  expressing  a  clear  opinion 
on  such  a  point,  but  I  am  bound  to  say  that  I  do  not  think  such 
an  in^rf^rence  by  the  strong  arm  of  injunction  would  be  granted. 
Viewing  the  case  solely  as  one  of  contract  in  i86i,  many  impor- 
tant questions  would  be  capable  of  being  pressed  with  far 
greater  force  than  they  would  be  with  the  additional  introduc- 
tion of  the  by-law.  I  mean  the  long  standing  by  or  apparent 
acquiescence  on  the  part  of  the  city  during  the  years  that 
elapsed  from  the  first  use  of  the  one-horse  cars,  and  the  univer- 
sal knowledge  of  every  one  in  the  city,  that  the  extensions  were 
being  made  on  the  principle  of  the  less  costly  car  system.  It 
may  be  argued  for  the  city  that  whenever  police  regulations  be- 
come requisite  from  increase  of  population  or  other  altered  cir- 
cumstances, no  argument  should  avail  as  to  acquiescence  in  a  line 
of  conduct  on  the  company's  part ;  but  if  the  case  be  rested 
wholly  on  the  construction  of  a  contract  made  over  twenty-five 
years  ago,  it  seems  to  me  that  the  very  gravest  grounds  exist 
against  the  exercise  of  the  drastic  remedy  of  injunction  or  man- 
damus. 

I  am  of  opinion  that  the  plaintiff's  right  to  succeed  in  this 
appeal  cannot  be  supported  wholly  on  the  basis  of  the  terms  of 
the  original  agreement. 

It  may  be,  of  course,  properly  resorted  to  to  explain  and  sup- 
port the  by-law  of  1882,  but  I  cannot  think  it  is  available  by 
itself  to  support  the  decree. 
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We  have  to  consider  that  the  by-law  of  1882,  whether  it 
Power  of  fitr  ^^  Considered  as  a  by-law  or  regulation  requiring  the 
toenft^rceon  Company  to  have  on  every  car  a  conductor  in  addi- 
eompuiy  by-  tion  to  the  driver,  is  within  the  power  of  the  city 
*^  *  '  council  to  force  upon  the  company,  either  under  their 
contract  with  the  company  or  under  their  general  corporate 
powers. 

It  is  beyond  all  question,  on  the  evidence,  that  its  enforce- 
ment must  have  a  most  serious  effect  on  the  value  of  the  fran- 
chises of  the  company  in  forcing  on  them  a  very  lai^e  extra 
expenditure. 

It  seems  to  me  to  be  ajso  very  clear,  on  the  evidence,  that 
it  was  on  the  urgency  of  the  city  council  that  abou.t  1873-4,  and 
on  the  threats  of  chartering  other  companies,  that  the  defend- 
ants were  induced  to  lay  down  a  series  of  extensions,  and  to 
continue  doing  so  from  time  to  time  over  routes  in  the  less 
populous  parts  of  the  city,  which,  unless  worked  on  economical 
principles,  could  not  prove  remunerative — that  the  one-horse  car 
was  well  known  to  be  the  vehicle  adopted  by  the  company  over 
these  extensions — that  they  adopted  it,  and  after  it  had  been  in 
use  from  year  to  year,  the  city  again  urged  further  extensions, 
which,  on  their  urgency  and  on  the  known  alternative,  were 
made  to  be  worked  in  the  same  way  ;  and  then,  after  the  lapse 
of  eight  years*  user,  the  by-law  complained  of  was  passed,  to 
force  them  to  have  two  instead  of  one  man  to  manage^hese 
one-horse  cars. 

It  appears  to  me  that  this  interference  by  the  city  can  only 
be  warranted  if  it  fall  under  the  head  of  a  police  reg- 
8Ane~-inter-  ulation,  such  a  municipality  in  the  exercise  of  its 
Um  ngnutioD.  Ordinary  right  to  watch  over  the  safety  of  the  people, 
may  exercise.  The  right  to  legislate  "  for  the  protec- 
tion of  the  person  and  property  of  the  public,**  is  not  usually 
exercised  by  directing  the  employment  or  prescribing  the  func- 
tions of  a  larger  number  of  servants  of  a  public  company,  or 
of  a  particular  manufactory,  or  in  the  prosecution  of  any  trade 
or  business. 

Such  matters  as  the  rate  of  speed,  the  carrying  of  lights  at 
night,  the  placing  of  a  number,  of  the  owner*s  name  on  all 
vehicles — street  cars,  the  licensing,  the  width  of  tires,  provisions 
for  the  protection  of  the  roadway  or  track,  the  taking  of  certain 
precautions  at  crowded  spots  or  crossings,  the  prevention  of  the 
street  being  obstructed  or  blocked  by  unnecessary  stoppage  or 
accumulation  of  street  cars  ;  these  and  all  such  cognate  matters 
may  be  conceded  as  falling  generally  within  the  corporation's 
general  right  to  make  and  enforce  police  regulations. 

But  as  soon  as  the  attempt  is  made  to  prescribe  the  number  of 
horses  to  be  used  with  each  carriage,  or  the  number  of  servants 
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who  must  be  employed  to  drive  or  conduct  the  same,  we  are 
confronted  with  a  very  serious  question  as  to  jurisdiction  over 
such  matters. 

The  learned  chancellor  in  resting  his  view  of  the  case,  chiefly 
on  the  contract,  says:  "It  is  very  important  to  observe  that  the 
regulations  are  such  as  the  city  of  Toronto  may  deem  necessary. 
The  railway  is  not  to  judge,  but  the  city.  The  council  are  to 
judge  as  to  what  is  necessary  and  requisite  for  the  protection  of 
the  persons  and  property  of  the  public." 

I  feel  great  difficulty  in  accepting  the  proposition  in  the  ex- 
tensive sense  in  which  it  is  thus  enunciated.  If  it  be  sound,  it 
ol  course  places  the  defendants*  company  wholly  within  the 
power  of  the  city,  and  can  be  used  to  turn  an  enterprise  fairly 
remunerative  into  a  positive  loss.  Under  this  view  the  city 
could,  with  an  equal  "  show  of  reason,"  insist  on  an  extra  con- 
ductor to  guard  the  safety  of  tiie  passengers  and  public  while 
the  ordinary  conductor  was  employed  collecting  the  fares,  thus 
having  three  instead  of  two  men  employed. 

It  seems  to  be  conceded  in  the  American  cases  that  the  court 
has  always  to  consider  whether  an  exercise  of  municipal  author- 
ity as  to  companies,  either  chartered  by  the  state  or  authorized 
by  the  local  authorities,  is  reasonable. 

The  judgment  of  the  supreme  court  of  U.  S.  in  1877  (Railroad 
V.  City  of  Richmond,  6  Otto,  96  U.  S.  527),  delivered 
by  the  late  Chief  Justice  Waite,  discusses  the  gen-  ^JJ^*** 
eral  question.     The  court  below  had  finally  settled 
the  reasonableness  of  the  city  ordinances,  the  only  question  for 
the  supreme   tribunal  was  that  of  jurisdiction.     Frankford  v. 
City  of  Philadelphia,  58   Penn.  State.  Rep.  119,  shows  that  a 
company  chartered  to  carry  passengers  through  a  city  was  not 
necessarily  exempted  from   liability  to   municipal  regulations,, 
and  that  a  reasonable  regulation  of  the  use  of  a  privilege  is  not 
a  denial  of  the  right,  and  the  right  to  question  its  reasonableness 
is  conceded.     The  general  subject  and  the  nature  of  "police 
powers"  are  discussed  in  1  Dillon  Municipal  Corporations,  sees, 
390  to  407. 

I  have  seen  no  case  in  which  a  general  right  to  interfere  in  the 
internal  economy  of  a  trading  corporation — regulating  the  num- 
bers of  servants  they  must  employ,  has  been  exercised.  There 
is  a  case  in  New  Jersey,  12  Vroom,  127,  in  which  the  municipality 
having  express  power  given  them  by  the  legislature,  were  upheld 
in  ordering  a  railway  company  to  place  a  flagman. 

In  Toledo  R.  W.  Co.  v.  Jacksonville,  67  111.  37,  the  municipal- 
ity directed  a  flagman  to  be  kept  by  the  railway  company  at  a 
particular  crossing.  The  court  held  it  unreasonable  on  the  evi- 
dence at  that  particular  crossing,  as  it  did  not  require  it,  but  they 
recognize  the  right  to  so  direct  at  a  place  where  the  public  safety 
06  A.  «&  £.  R.  R.  Cas.  -4 
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required  it — that  if  they  could  order  it  at  that  place  when  the 
court  held  it  unnecessary,  the  company  might  be  compelled  to 
keep  a  flagman  at  every  road  and  street  crossing  of  its  entire 
line. 

The  Brooklyn  Co.  v.  City  of  Brooklyn,  44  S.  C.  N.  Y.  413,  is 
the  nearest  in  its  facts.  The  court  was  strongly  of  opinion  that 
a  by-law  requiring  a  conductor  as  well  as  a  driver  on  each  street 
car  could  not  be  supported.  I  refer  to  the  reasons  assigned, 
**  there  is  a  wide  distinction  between  regulating  the  use  of  the 
public  streets  and  entering  into  the  management  of  the  private 
business  of  those  who  have  occasion  to  use  them." 

It  was  said,  as  to  the  power  given  by  the  charter  of  the  city 
to  regulate  common  carriers  and  carriers  of  passengers:  "It 
would  seem  to  be  plain  that  where  the  legislature  had  granted 
power  to  the  company  to  run  cars  in  the  manner  it  should  deem 
best,  that  the  city  under  the  power  of  regulating  common  car- 
riers of  passengers  could  jiot  provide  for  the  number  of  the  em- 
ployees on  each  car  or  the  number  of  horses  it  should  use.** 

Barnard,  P.J.,  p.  414,  notices  that  by  the  existing  law,  "the 
construction,  maintenance  and  operation  of  the  road  is  made 
subject  to  all  laws  of  the  city  for  the  regulation  of  horse  railroads 
generally,*'  and  he  adds,  "  I.  do  not  think  this  power  sufficient 
to  legalize  an  ordinance  requiring  a  conductor  on  the  cars  as  well 
as  a  driver.** 

It  is  also  noticed  that  under  the  general  municipal  law  such  a 
by-law  must  be  general  in  its  application,  not  confined  to  the  one 
carrier  company. 

All  this  seems  to  throw  the  city  back  to  rest  wholly  on  their 
contract. 

I  am  wholly  unable  to  view  this  case  in  the  aspect  in  which  it 
has  presented  itself  to  the  learned  chancellor. 

I  agree  in  the  opinion  of  my  learned  brother  Patterson,  whose 
judgment  I  have  had  the  benefit  of  perusal,  that  this  by-law  or 
regulation  cannot  be  supported  as  properly  within  the 
^VhT  "**'  contract  between  the  parties,  and  that  if  within  the 
of  city. '**'^*'  power  of  the  city  to  enact,  it  must  be  as  in  the  nature 
of  a  police  regulation — under  the  general  authority  of 
the  corporation — and  it  ought  generally  to  be  of  common  appli- 
cation, and  not  aimed  specially  at  a  particular  company  or  a  par- 
ticular manufactory,  or  a  particular  carrier  of  passengers  or  goods. 
I  am  not,  however,  judging  it  wholly  on  any  narrow  ground.  We 
are  often  called  upon  to  consider  whether  a  by-law  of  a  munici- 
pality is  within  their  chartered  powers,  or  is  reasonable  in  its 
nature  or  provisions,  that  it  is  in  general  restraint  of  trade,  that  it 
is  partial  in  its  operation,  not  general  in  its  application,  granting 
unfair  preference  or  privilege,  etc.,  etc.    See  such  cases  as  Calder 
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Navigation  Co.  v.  Pilling,  14  M.  &  W.  86,  and  cases  cited  in  last 
ed.  of  our  Municipal  Manual  in  notes  215  and  216. 

If  I  have  the  right  to  judge  of  the  reasonableness  of  this  by- 
law, I  do  not  hesitate  to  express  my  opinion  as  being  against  it, 
and  as  I  read  the  evidence,  no  case  was  made  out  to  warrant  its 
enactment. 

In  Elwood  V.  Bullock,  6  Q.  B.  401,  Sir  J.  Coleridge  says: 
"  Whether  a  by-law  is  for  the  regulation  of  trade  or  for  purposes 
of  police,  it  must  be  reasonable  and  just." 

The  use  of  these  single  horse  cars  is  shown  to  have  been  for 
years  common  in  the  large  cities  on  this  continent,  and  we  can 
hardly  suppose  that  the  intelligent  members  of  the  municipality 
did  not  share  the  knowledge  of  their  use  common  to  the  rest  of 
the  world. 

Then  we  find,  as  already  noticed,  their  introduction  and  user 
for  so  many  years  before  any  suggestion  of  interference  by  the 
city.  All  this  calls  for  a  very  strict  construction  of  the  right  of 
interference. 

The  bulk  of  the  evidence  as  to  the  existence  of  a  danger  to  the 
public  calling  for  this  interference,  appears  to  me  to  be  wholly 
a  matter  of  opinion,  on  which  the  whole  adult  population  of  To- 
ronto might  be  asked  to  express  his  or  her  views. 

The  evidence  of  fact  seems  to  me  to  fall  short  of  proving  any 
case  against  these  cars  of  any  general  danger  to  the  public, 
peculiar  to  them,  and  not  common  to  every  vehicle  or  con- 
veyance in  which  one  person  only  has  to  att;pnd  to  his  horse  as 
well  as  to  goods  or  passengers  received,  carried,  or  delivered  by 
him. 

In  theory  it  may  be  considered  that  in  all  cases  whether  of 
cabs,  omnibuses,  loaded  wagons,  or  street  cars,  the  employment 
of  an  extra  person  specially  to  look  after  and  guard  against  ac- 
cidents to  passengers  or  the  public,  may  afford  additional  pro- 
tection. We  have  to  deal,  however,  with  realities,  not  theories, 
and  with  the  well-understood  conditions  on  which  the  business 
of  life  is  carried  on. 

I  am  of  opinion  that  no  case  was  made  out  for  the  interference 
of  the  court,  and  that  the  appeal  must  be  allowed,  and  the  action 
dismissed. 

Burton,  J.  A. — I  quite  agree  with  the  learned  chancellor  that 
the  clauses  of  the  agreement  of  the  26th  March,  1861,  are  to  be 
read  as  constituting  not  only  the  contract  between 
the  parties,  but  also  as  defining  the  powers  which  are  2)11^1^*'*' 
entrusted  by  the  legislature  to  the  city  council,  and 
we  are  relieved  from  the  difficulty  of  considering  the  validity  of 
the  by-law  qua  by-law  or  legislation,  inasmuch  as  the  defendants 
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waive  any  question  of  that  kind  and  are  willing  to  treat  it  as  a 
regulation,  and  the  question  therefore  is  reduced  to  whether  this 
is  a  regulation  which  the  council  are  empowered  to  make  under 
the  agreement. 

At  the  time  that  agreement  was  made,  there  was  no  legislative 
Anthority  fbr  authority  existing  for  laying  down  a  street  railway 
eoBitructing  within  the  limits  of  the  city,  and  the  agreement 
•treet  raiiw«r-  therefore  provided  that  application  should  be  made 
to  the  legislature,  and  as  soon  as  the  legislative  authority  was 
obtained  the  plaintiffs  should  pass  a  by-law  to  make  it  effectual. 

Accordingly  in  the  session  of  1861,  the  Toronto  Street  R. 
Co.  were  incorporated,  and  the  agreement  in  question  was  vali- 
dated, and  the  corporation  of  the  city  of  Toronto  authorized  to 
pass  any  by-law  or  by-laws  for  the  purpose  of  carrying  it  into  ef- 
fect. 

The  act  gave  full  power  to  construct  and  operate  their  rail- 
way upon  or  along  any  of  the  streets  of  Toronto,  on  first  obtain- 
ing the  consent  of  the  corporation. 

That  consent  had  been  previously  obtained,  as  to  certain 
streets  therein  referred  to,  under  the  agreement  in  question,  em- 
Gonditiomon  bodying  a  number  of  resolutions  of  the  council,  pre- 
which  road  scriblng  the  conditions  on  which  the  road  was  to  be 
wu  eoBstraet-  constructed  and  operated,  in  which  after  setting  forth 
ed-CoTenftiits.  ^.j^^gg  conditions  also  set  forth  the  covenants  binding 
on  the  railway  company  among  which  is  the  following : 

"  That  the  said  party  of  the  second  part,  his  heirs,  executors,  or 
administrators,  shall  and  will  at  all  times  employ  careful,  sober, 
and  civil  agents,  conductors,  and  drivers,  to  take  charge  of  the 
cars  upon  the  said  railways,  and  that  he  the  said  party  of  the 
second  part,  his  heirs,  executors,  and  administrators,  and  his  and 
their  agents,  conductors,  drivers,  and  servants,  shall  and  will  from 
time  to  time,  and  at  all  times  during  the  continuance  of  this 
grant,  and  the  exercise  by  him  and  them  of  the  rights  and  priv- 
ileges hereby  conferred,  operate  the  said  railway,  and  cause  the 
same  to  be  worked  under  such  regulations  as  the  common  coun- 
cil of  the  city  of  Toronto  may  deem  necessary  and  requisite  for 
the  protection  of  the  persons  and  property  of  the  public,  and 
provided  such  regulations  shall  not  infringe  upon  the  privilege 
granted  by  the  said  resolutions." 

After  the  passing  of  the  Act  of  Parliament,  the  corporation 
passed  a  by-law  ratifying  the  agreement,  and  authorized  the 
company  to  proceed  with  the  work  under  the  conditions,  provi- 
sos, and  restrictions,  in  the  resolutions  and  agreement  contained, 
and  such  other  regulations  as  were' therein  set  forth,  or  might 
from  time  to  time  be  deemed  necessary  for  the  protection  of  the 
cftizens  of  Toronto. 
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The  agreement  provided  that  the  road  should  not  be  operated 
until  a  certificate  was  obtained  from  an  officer  of  the 
council,  and  the  by-law  contains  the  clause :  •gUIIleiit.*' 

**  That  before  the  certificate  hereinbefore  referred 
to  shall  be  granted,  the  said  Alexander  Easton  shall  submit  to 
the  council  of  the  corporation  of  the  city  of  Toronto  for  their 
approval,  the  rules  and  regulations  for  the  government  and 
guidance  of  the  conductors  and  drivers  upon  the  said  railways, 
and  others  connected  with  the  working  thereof,  which  said  rules 
and  regulations  when  approved  by  the  said  council,  shall  be 
posted  in  some  conspicuous  place  in  each  car  or  carriage,  and  no 
car  or  carriage  shall  be  run  upon  any  of  the  said  railways  without 
a  copy  of  said  rules  and  regulations  being  placed  therein." 

This  was  done,  and  these  rules  and  regulations  were  approved 
and  sanctioned  by  the  council  and  are  still  in  force. 

As  I  understand  the  agreement,  the  rules  and  regulations  of 
the  company,  and  which  they  alone  were  entitled  to  laporfUMiof 
make,  were  to  be  of  no  force  or  effect  until  sanctioned  reg«uuoni  hj 
by  the  council,  and  it  may  be,  I  do  not  say  it  is  so,  •**'• 
but  it  may  be  that  any  new  regulation  might  require  to  be  sanc- 
tioned in  like  manner,  bat  I  do  not  understand  that  the  city  can 
impose  regulations  of  their  own  upon  the  company  in  reference 
to  the  management  of  their  cars,  or  other  purely  domestic  ar- 
rangements or  corporate  business  of  the « company  entrusted  by 
law  to  the  railway  corporation  itself,  and  with  great  deference  I 
think  this  is  a  regulation  of  that  nature. 

I  do  not  agree  with  the  learned  chancellor  in  the  construction 
placed  by  hitn  on  the  6th  paragraph  of  the  agreement,  TwopenowM 
that  it  imposed  upon  the  defendants  the  duty  neces-  driTer  and 
sarily  of  having  two  persons  to  perform  the  duties  of  ••■^J^'"** 
driver  and  conductor ;  pushed  to  its  logical  conclusion  "* 
that  argument  would  not  restrict  the  duty  to  employ  two  persons 
only,  but  would  require  three  or  even  more  persons  to  be  em- 
ployed on  each  car,  for  it  applies  to  agents,  conductors,  drivers, 
and  servants.  I  am  satisfied  that  all  that  is  required  under  that 
paragraph  is  that  the  company  shall  employ  careful,  sober,  and 
civil  servants. 

No  doubt  with  the  double  horse-cars  a  conductor  was  necessary, 
and  although  I  do  not  agree  with  the  counsel  for  the  defendants 
as  to  the  construction  of  paragraph  seven  of  the  agreement,  that 
the  company  were  under  any  obligation  to  furnish  cars  from 
time  to  time  of  the  most  modern  style,  there  is  nothing  in  the 
ag^reement  to  prevent  them  doing  so. 

The  paragraph,  however,  *has  oiily  reference  to  the  cars  that 
were  to  be  put  on  the  road  at  the  opening,  and  before  applying 
for  the  certificate  referred  to  in  the  next  section. 

No  doubt,  when  applying  to  the  council  for  their  consent  to  lay 
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down  rails  on  other  streets  than  those  to  which  the  original  con- 
sent  extended,  the  council  might  prescribe  the  conditions  on 
which  the  permission  should  be  granted. 

The  defendants  are  of  course  liable  to  any  person  injured  by 
the  negligence  of  their  servants,  whether  that  person  be  a  pas- 
senger, or  one  of  the  public  not  using  the  railway ;  and 
**u'**^w"r*"  I  take  it  for  granted  that  the  council  under  its  ordi, 
^codwbU."  n^O^  powers  could  pass  such  reasonable  regulations 
for  the  protection  of  the  public,  which  I  may  desig- 
nate or  distinguish  as  police  regulations,  as  are  not  inconsistent 
with  or  in  derogation  of  the  privileges  granted  under  the  agree- 
ment and  act  of  Parliament ;  but  their  police  powers  regulating 
the  general  use  of  the  streets  and  the  safety  of  the  public  gener- 
ally are  to  this  extent  restricted,  that  they  must  not  infringe 
upon  the  privileges  granted  by  the  charter,  and  resolutions. 

But  in  my  view  this  is  a  pure  matter  of  internal  management 
which  cannot  originate  with  the  council,  and  that  there  is  nothing 
in  the  regulations  originally  sanctioned  by  the  council  to  prevent 
their  operating  the  road  by  the  use  of  the  one-horse  cars  in  the 
manner  they  are  doing. 

I  think,  therefore,  that  the  appeal  should  be  allowed  and  the 
action  dismissed,  with  costs. 

Patterson,  J. A. — The  order  from  which  the  defendants  ap- 
pealed is  that  they,  their  officers,  servants,  workmen, 
•dfto^****"  ^^^  agents  be  restrained  from  using  or  operating 
cars  upon  their  lines  of  railway  in  the  city  of  Toronto, 
or  any  part  thereof,  without  having  a  conductor  as  well  as  a 
driver  upon  each  and  every  of  the  said  cars  and  vehicles,  the 
court  further  declaring  that  the  plaintiffs  are  entitled  to  specific 
performance  of  the  agreement  entered  into  by  them  on  March 
26th,  1 86 1,  in  the  pleadings  mentioned,  in  this  respect. 

The  agreement  was  between  the  city  and  Alexander  Easton. 
It  recited  certain  resolutions  passed  by  the  common 
Mg^mlnu  council  on  the  14th  of  March,  1861,  by  way  of  accept- 
ance of  a  proposal  of  Easton  to  construct  and  operate 
street  railways  on  some  of  the  streets  of  the  city.  There  were 
twenty-four  resolutions.  No.  7  prescribed  the  kind  of  rail  to  be 
used,  and  declared  that  the  cars  were  to  be  constructed  in  the 
most  modern  style ;  and  No.  8  provided  that  each  car  employed 
on  the  railway  should  be  numbered,  and  that  none  should  be 
used  except  under  a  license  for  that  purpose,  for  which  license 
the  proprietor  should  pay  the  annual  sum  of  five  dollars.  The 
city,  in  consideration  of  the  amounls  to  be  paid  by  Easton,  his 
executors,  administrators,  or  assigns,  by  and  under  the  resolu- 
tions and  those  presents,  and  of  the  covenants  and  agreements 
therein  on  his  part  to  be  kept  and  performed,  gave  and  granted 
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to  Easton,  his  executors,  administrators,  and  assigns,  the  exclu- 
sive right  and  privilege  to  construct,  maintain,  and  operate  street 
railways  by  single  or  double  tracks  in,  along,  and  upon  King 
street,  Queen  street,  and  Yonge  street,  for  thirty  years,  upon  the 
conditions,  and  subject  to  all  the  payments,  regulations,  provi- 
sions, and  stipulations  in  the  resolutions  and  those  presents  ex- 
pressed and  contained.  Then  followed  some  covenants  by  the 
city,  among  which  was  a  covenant  to  pass  a  by-law  framed  in 
accordance  with  the  resolutions  as  soon  as  legislative  power  to 
do  so  was  obtained.  Easton  also  entered  into  covenants  num- 
bered from  one  to  seven. 

Nos.  I,  2,  and  6  may  be  specially  noticed. 

(i)  "  That  he  will  construct,  maintain,  and  operate  the  said 
railways  within  the  times,  in  the  manner,  and  upon  the  condi- 
tions in  the  said  resolutions  and  these  presents  set  forth. 

(2)  "  That  he  will  well  and  truly  pay  the  said  license  fees,  and 
will  truly  and  faithfully  perform,  fulfil,  and  keep  all  the  condi- 
tions, covenants,  and  agreements  in  the  said  resolutions,  and 
these  presents  expressed  and  contained  on  his  and  their  part  to 
be  performed,  fulfilled,  and  kept.  .  .  . 

(6)  "  That  the  said  party  of  the  second  part,  his  heirs,  execu- 
tors, or  administrators  shall  and  will  at  all  times  employ  careful, 
sober,  and  civil  agents,  conductors,  and  drivers  to  take  charge 
of  the  cars  upon  the  said  railways,  and  that  he,  the  said  party  of 
the  second  part,  his  heirs,  executors,  and  administrators,  and  his 
and  their  agents,  conductors,  drivers,  and  servants  shall  and  will, 
from  time  to  time  and  at  all  times,  during  the  continuance  of 
this  grant  and  the  exercise  by  him  and  them  of  the  rights  and 
privileges  hereby  conferred,  operate  the  said  railway,  and  cause 
the  same  to  be  worked,  under  such  regulations  as  the  common 
council  of  the  city  of  Toronto  may  deem  necessary  and  requisite 
for  the  protection  of  the  persons  and  property  of  the  public, 
and  provided  such  regulations  shall  not  infringe  upon  the  privi- 
lege granted  by  the  said  resolutions." 

The  act  of  24  Victoria,  ch.  83,  passed  on  the  i8th  of  May,  1861, 
incorporated  the  Toronto  Street  R.  Co. 

That  is  not  the  company  which  is  defendant  in  this  action. 
The  enterprise  which  it  inaugurated  passed  throughvicissitudes 
which  led  to  the  franchise  and  property  becoming 
vested  in  individual  purchasers,  who  obtained  in  1873  ^""pw  *•■ 
a  new  act  of  incorporation,   36  Vict.  ch.  loi.     The  J"*.*"    '**" 
old  name  was  transferred  to  the  new  company,  and 
it  became  subject  to  the  provisions  of  the  former  act,  and  to  the 
obligations  contracted  under  it  so  fully  that  we  may  discuss  the 
act  as  if  it  had  always  applied  to  the  defendant  company,  and 
may,  for  all  present  purposes,  treat  the  defendants  as  the  com- 
pany incorporated  in  1 861. 
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The  company  was  empowered  by  section  6  to  use  and  occupy 
such  parts  of  the  streets  and  highways  of  the  city  of 
*^*J*^w«"  Toronto,  and  of  the  municipalities  immediately  ad- 
CoBdittons.  joining  the  limits  of  the  city,  as  should  be  required 
for  laying  rails,  etc. :  "  provided  always  that  the  con- 
sent of  the  said  city  and  municipalities  respectively  shall  be 
first  had  and  obtained,  who  are  hereby  respectively  authorized 
to  grant  permission  to  the  said  company  to  construct  their  rail- 
way aforesaid  within  their  respective  limits,  across  and  along, 
and  to  use  and  occupy  the  said  streets  Or  highways,  or  any  part 
of  them,  for  that  purpose,  upon  such  conditions  and  for  such 
period  or  periods  as  may  be  respectively  agreed  upon  between 
the  company  and  the  said  city  or  other  municipalities  aforesaid, 
or  any  of  them." 

By  section  14,  the  city  and  the  adjoining  municipalities,  or 
any  of  them,  and  the  company  are  respectively  authorized  to 
make  and  enter  into  any  agreement  or  covenants  relating  to 
various  specified  matters,  including  the  time  and  speed  of  run- 
ning of  the  cars,  the  amount  of  license  to  be  paid  by  the  com- 
pany annually,  the  amount  of  fares  to  be  paid  by  passengers, 
and  generally  for  the  safety  and  convenience  of  passengers, 
the  conducts  of  the  agents  and  servants  of  the  company,  and 
the  non-obstructing  or  impeding  of  the  ordinary  traffic.  And 
by  section  15  the  city  and  the  municipalities  were  authorized  to 
pass  by-laws  for  the  purpose  of  carrying  into  effect  any  such 
agreements  or  covenants,  and  containing  all  necessary  clauses, 
provisions,  rules,  and  regulations  for  the  conduct  of  all  parties 
concerned,  and  for  the  enjoining  obedience  thereto,  and  also  for 
facilitating  the  running  of  the  cars,  and  for  regulating  the  traffic 
and  conduct  of  all  persons  travelling  upon  the  streets  and  high- 
ways through  which  the  railway  should  have  been  laid. 

The  i6th  section  declared  the  agreement  of  the  22d  of  March 
valid  and  binding,  and  authorized  the  city  to  pass  a  by-law  or 
by-laws  to  carry  it  into  effect. 

By-law  353  was  accordingly  passed  in  July,  1861.  The  only 
Bj-Uw  of  clauses  of  it  which  require  notice  are  the  first  three, 
1861.  which  read  thus: 

"  I.  That  the  said  agreement  hereinbefore  recited  shall  be,  and 
the  same  is  hereby,  ratified  and  confirmed:  and  the  said  Alex- 
ander Easton  is  hereby  authorized  to  lay  down  street  railways 
on  King  street,  Queen  street,  and  Yonge  street,  and  work  the 
same  under  the  conditions,  provisions,  and  restrictions  in  the 
said  resolutions  and  agreement  contained,  and  such  other  regu- 
lations as  are  herein  set  forth,  or  may  from  time  to  time  be 
deemed  necessary  by  said  council  for  the  protection  of  the 
citizens  of  the  said  city  of  Toronto. 

"  2.  That  so  soon  as  the  said  railways,  or  any  of  them,  are 
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constructed  and  certified  to  in  the  manner  and  according  to  the 
terms  of  the  said  agreement,  the  said  Alexander  Eaton  may 
commence  to  run  cars  or  carriages,  and  convey  passengers 
thereon,  and  collect  the  fare  for  the  same,  as  settled  by  the  said 
resolution  and  agreement,  and  fully  operate  the  said  roads. 

"  3.  That  before  the  certificate  hereinbefore  referred  to  shall 
be  granted,  the  said  Alexander  Easton  shall  submit  to  the  coun- 
cil of  the  corporation  of  the  city  of  Toronto,  for  their  approval, 
the  rules  and  regulations  for  the  government  and  guidance  of 
the  conductors  and  drivers  upon  the  said  railways,  and  others 
connected  with  the  working  thereof,  which  said  rules  and  reg- 
ulations, when  approved  by  the  said  council,  shall  be  posted  in 
some  conspicuous  place  in  each  car  or  carriage ;  and  no  car  or 
carriage  shall  be  run  upon  any  of  the  said  railways  without  a 
copy  of  said  rules  and  regulations  being  placed  therein." 

The  injunction  is  to  enforce  by-law  No.  1264,  which  was 
passed  on  the  i8th  of  December,  1882,  and  which  required  that 
"  Every  street-railway  car  in  use  on  the  several  lines  of  street 
railway  in  the  city  of  Toronto  shall  be  provided  and  furnished, 
not  only  with  a  driver,  but  also  with  a  conductor,  who  shall  dis- 
charge his  duties  as  such  conductor  in  the  manner  provided  by 
bylaw  No.  353,"  etc. 

It  is  not  clear  what  this  last  direction  is  meant  to  refer  to,  or 
how  it  aid3  the  object  recited  as  the  motive  for  passing  by-law 
1264,  which  is  to  make  further  provision  for  the  protection  of 
the  citizens  of  Toronto,  and  prevent  accidents  resulting  from 
the  use  of  street-railway  cars  without  conductors. 

One  of  the  resolutions  of  the  14th  of  March,  1886,  was  that 
the  conductor  shall  announce  to  the  passengers  the  names  of 
the  streets  and  public  squares  as  the  cars  reach  them. 
The  resolutions  are  recited  in  the  agreement  of  the  J?*?"**^'"^ 
22d  of  March,  and  that  again  in  by-law  353  .  but  that  d«ti«*.'^** 
by-law  does  not  in  any  other  way  provide  for  the 
manner  in  which  the  conductor  shall  discharge  his  duties,  ex- 
cept by  the  general  stipulation  that  all  agents,  conductors,  and 
drivers  are  to  be  careful,  sober,  and  civil. 

This  may  be  of  little  direct  importance. 

The  great  question  must  be,  the  power  of  the  city  council  to 
impose  upon  the  company  the  restrictions  contained  in  by-law 
1264. 

I  do  not  rest  at  all  on  the  deliverance  being  cast  in  the  form 
of  a  by-law.     The  objections  at  one  time  urged  on 
that  score  are  not  insisted  on.     We  are  to  take  it  as  j'*™*'*^ 
an  expression  of  the  will  of  the  council,  without  neces- 
sary regard  to  the  technical  form  in  which  it  is  declared.     This 
is  no  doubt  the  proper  way  to  treat  the  document,  for  the  pur- 
pose of  the  present  inquiry. 


Digitized  by 


Google 


58   CORPORATION  OF  TORONTO  V.    TORONTO  STREET  R.  CO. 

The  first  question  is  the  construction  of  the  instruments  of 
eoBitmction  '^^^  o^  ^^^  combined  effect  of  which  primarily  de-' 
orinrtraneBtii  pends  what  may  be  called  the  legislative  jurisdiction 
of  1S61.  Qf  tj^g  council.     These  are  the  resolutions,  the  agree- 

ment, the  statute,  and  the  by-law  353.  This  legislative  juris- 
diction is  not  necessarily  conclusive  as  to  the  power  or  the  right 
to  insist  on  the  terms  of  by-law  1264,  but  it  of  course  lies  at  the 
root  of  the  inquiry. 

I  do  not  think  anything  can  turn  on  the  stipulation  in  article 
Eiftctofiiti  ■-  ^  ^^  ^^^^  agreement,  that  the  company — or  Easton, 
lation M to^""  whose  place  the  company  fills — "shall  at  all  times 
empioymeBtof  employ  carcful,  sober,  and  civil  agents,  conductors, 
eoBdneton,       ^^^  drivers  to  take  charge  of  the  cars  upon  the  rail- 

drifen,  etc.  „         •  .^     ,    .  ui*     \.-        ^     i_ 

ways,  as  m  any  sense  implymg  an  obligation  to  have 
a  conductor  on  each  car.  No  one  attempts  to  argue  that  three 
men — agent,  conductor,  and  driver — were  to  be  employed,  nor 
has  it  been  suggested  that  the  company  required  to  be  bound 
by  contract  to  have  a  driver.  The  draughtsman  would  not  be 
more  likely  to  stipulate  for  the  employment  of  a  conductor  than 
a  driver,  because  one  would  seem  to  him  as  much  of  course  as 
the  other,  the  one-horse  car  not  then  having  been  invented,  and 
the  only  cars  in  use  being  the  large  car,  which  carried  the  two 
men.  His  aim  evidently  was  to  omit  nobody  from  his  stipula- 
tion for  carefulness,  sobriety,  and  civility :  therefore  he  inserted 
the  comprehensive  word  "agents."  Instead  of  "agents,  con- 
ductors, and  drivers,"  he  might  as  well  have  used  the  term 
"agents  and  servants,"  which  we  find  in  the  14th  section  of  the 
statute,  under  which  alone,  as  I  am  about  to  show,  there  was 
power  to  make  any  agreement  or  regulation  for  the  working  of 
any  of  the  one-horse  lines  in  the  city. 

The  meaning,  as  I  understand  it,  is  no  more  than  that  the 
men  employed  are  to  be  careful,  sober,  and  civil  men,  and  it  is 
not  to  provide  that  any  number  of  men  shall  be  employed.  I 
think  that  is  very  plainly  expressed ;  and  I  think  it  was  under- 
stood by  the  city  council  just  as  I  understand  it. 

I  account  in  that  way  for  the  fact  that  one-horse  cars  were 
introduced  and  were  run  for  so  many  years  without  objection, 
and  for  the  movement  in  the  council  against  them  taking  the 
form  of  a  by-law  to  make  further  provision,  etc.,  and  not  of  an 
action  to  enforce  an  existing  agreement  to  employ  conductors 
on  all  the  cars. 

The  by-law  recites  that  it  is  expedient  to  make  further  provi- 
By-iaw  tor  ^^^"  ^^^  ^^^  protection  of  the  citizens  of  Toronto, 
proteetiouof  This  language  is  that  of  the  first  clause  of  by-law 
Toronto*'  ^5^'  which  authorized  Easton  to  work  the  railway 
on  King  street,  Queen  street,  and  Yonge  street  under 
the   conditions,  provisions,  and    restrictions   in  the  resolutions 
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of  the  14th  and  the  agfreement  of  the  22d  of  March,  1861,  con- 
tained, "  and  such  other  regulations  as  are  herein  set  forth,  or 
may  from  time  to  time  be  deemed  necessary  by  said  council  for 
the  protection  of  the  citizens  of  Toronto.**  We  find  the  same 
language  in  the  first  resolution  of  the  14th  of  March,  which 
authorizes  the  working  of  the  railways  "  under  such  regulations 
as  may  be  necessary  for  the  protection  of  the  citizens,"  and  in 
the  sixth  article  of  Easton's  agreement,  where  some  qualifying 
words  are  added  by  way  of  proviso,  which  were  perhaps  not  es- 
sentially necessary. 

Easton  then  agreed  that  "  he,  his  heirs,  etc.,  and  his  and  their 
agents,  conductors,  drivers,  and  servants  would  from  time  to 
time,  and  at  all  times  during  the  continuance  of  that  grant,  and 
the  exercise  by  him  and  them  of  the  rights  and  privileges  there- 
by conferred,  operate  the  said  railway  and  cause  the  same  to  be 
worked  under  such  regulations  as  the  common  council  of  the 
city  of  Toronto  may  deem  requisite  for  the  protection  of  the 
persons  and  property  of  the  public,  and  provided  such  regula- 
tions shall  not  infringe  upon  the  privilege  granted  by  the  said 
resolutions." 

The  qualification  thus  expressed  would  most  likely  have  been 
implied.  It  is,  in  effect,  a  declaration  that  the  contract  between 
the  two  contracting  parties  was  not  to  be  varied  by  the  separate 
act  of  one  of  them. 

It  is  important  to  observe  that  the  rights  and  privileges  con- 
ferred by  that  agreement  were  in  respect  only  of  lines  of  railway 
on  Queen  and  Yonge  streets,  and  on  that  part  of  King  street 
between  the  Don  and  Bathurst  street. 

Rights  were  afterwards  given  in  respect  of  other  lines ;  but,  if 
the  original  agreement  applies  to  them,  it  is  not  by 
its  own  force,  but  by  the  effect  of  some  other  agree-  AppiieaUom  of 
ment  into  which  it  may  have  been,  in  whole  or  in  JSiwTiBU. 
part,  incorporated. 

The  terms  on  which  it  was  extended  to  some  other  lines  may 
be  learned  from  a  paragraph  which  I  shall  read  from  the  state- 
ment of  claim : 

**  12.  By  a  certain  agreement,  under  seal,  bearing  date  the  29th 
day  of  July,  1881,  and  made  between  the  plaintiffs  of  the  first 
part  and  the  defendants  of  the  second  part,  after  reciting  that 
the  plaintiffs'  council  had  authorized  the  construction  of  certain 
new  lines  of  street  railway  in  the  city  of  Toronto,  and  also  the 
extension  of  certain  existing  lines  along  certain  other  streets 
upon  the  terms  and  conditions  set  forth  in  the  by-law  above  re- 
ferred to,  being  by-law  number  253,  and  in  the  several  statutes 
relating  to  the  Toronto  Street  R.  Co.,  except  in  so  far  as  modi- 
fied by  the  said  agreement,  the  defendants,  for  themselves  and 
their  successors,  covenanted,  promised,  and   agreed   with    the 
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plaintiffs,  and  their  successors,  to  build,  construct,  and  operate 
the  several  lines  and  extensions  of  lines  in  the  said  agreement 
more  particularly  set  out  and  subject  to  the  conditions  and 
terms  of  the  said  by-law  number  353,  and  the  several  statutes 
of  Canada  and  province  of  Ontario  relating  to  the  Toronto 
Street  R.  Co.,  and  also  subject,  among  others,  to  the  follow- 
ing conditions,  that  the  said  lines  and  extensions  of  lines 
should  be  built  in  the  following  order :  Church  street,  Strachan 
avenue  and  Exhibition  road,  Dundas  street  from  Queen  street 
to  Dufferin  street.  Queen  street  from  Yonge  street  east- 
ward to  King  street,  Spadina  avenue  from  College  street 
to  Bloor  street,  and  Bathurst  street  from  King  street  to 
Bloor  street.  And  it  was  further  agreed  and  understood 
by  and  between  the  plaintiffs  and  the  defendants,  in  and  by 
the  said  agreement,  that  nothing  therein  contained  should 
operate  to  prejudice,  interfere  with,  derogate  from,  or  in  anywise 
modify,  except  as  therein  expressly  provided,  the  rights  and 
liabilities  of  the  parties  under  the  agreement,  by-law,  and  statutes  _ 
theretofore  enforced,  regulating  the  relations  of  the  parties 
thereto,  and  that  the  lines  of  railway  tracks  to  be  laid  by  the 
defendants  under  that  agreement  should,  when  built,  be  con- 
sidered as  coming  to  all  intents  and  for  all  purposes  within  the 
operation  of  the  said  former  agreements,  by-laws,  and  statutes, 
except  as  therein  otherwise  expressly  provided." 

This  agreement  of  1881  does  not  embrace  all  the  new  lines. 
There  are  five  or  six  others,  besides  extensions  of  the  Queen 
and  Yonge  street  lines. 

When  we  are  asked  to  apply  the^  term  of  the  first  agreement 
to  any  line  but  the  original  lines,  we  must  remember  that  it  can 
apply  only  as  a  new  agreement  made  at  the  later  date  under  the 
powers  given  by  the  14th  section  of  the  statute;  and  can  only 
apply  by  virtue  of  its  adoption  by  some  other  substantive  agree- 
ment like  that  of  1881 ;  and  that  the  privileges  granted  in  respect 
of  new  lines,  and  which  are  not  to  be  infringed  under  color  of 
regulations  made  by  the  council,  are  those  granted  by  the  new 
agreements,  and  are  not  necessarily  the  same  as  those  conferred 
in  respect  of  the  original  lines. 

Before  further  discussing  that  subject,  I  propose  to  consider 
whether  the  regulation  embodied  in  by-law  1264  is  one  of  those 
Whether  .  ^^^^^  wGve  to  be  within  the  legislative  jurisdiction  of 
utioB  wM^'  the  council. 

iritMn  legisia-       What  is  the  force  of  the  thrice  repeated  expres- 
tionifmLtii.  ^^^"'  "  ^^^  protection  of  the  citizens ;"  "  the  protec- 
*  tion  of  the  persons  and  property  of  the  public ;"  "  the 
protection  of  the  citizens  of  Toronto  ?'* 

I  accede  to  the  argument,  on  behalf  of  the  company,  that  the 
general  public  using  the  streets  through  which  the  lines  of  rail- 
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way  run,  and  not  the  passengers  carried  by  the  cars  of  the  com- 
pany, are  here  intended. 

This  is  not  because  I  regard  the  expression  "  the  public  "  as 
altogether  inappropriate  to  denote  or  to  include  the  persons 
who  use  a  public  conveyance.  I  find  it  employed  in  that  sense 
in  the  14th  resolution,  which  requires  that  when  the  track  is 
impeded  by  snow,  sleighs  shall  be  provided  for  the  accommoda- 
tion of  the  public.  The  context  there  explains  what  is  meant. 
But  here  we  \have  "  citizens  **  used  as  an  equivalent  term ;  we 
have  the  fact  that  the  power  is  reserved  by  the  city  in  connec- 
tion with  the  grant  of  a  right  to  encroach  upon  the  public  ease- 
ment; we  have  no ^  allusion  in  terms  to  the  protection  or  con- 
venience of  passengers;  and  we  have  the  reference  to  the 
protection  of  property,  while  resolution  13  provides  that  the  cars 
shall  be  used  exclusively  for  the  conveyance  of  passengers. 

The  qualification  appended  in  the  agreement  aids  this  con- 
struction, because  the  privilege  that  is  not  to  be  infringed  by 
the  regulations  is  the  right  to  use  the  streets. 

The  statute  also  has  an  important  bearing. 

The  power  given  to  municipalities  by  section  14,  to  take  part 
in  arrangements  for  the  safety  and  convenience  of  passengers, 
the  conduct  of  the  agents  and  servants  of  the  company,  and  the 
non-obstruction  or  impeding  of  the  ordinary  traffic,  is  only  by 
agreements  made  between  the  municipalities  and  the  company, 
and  not  by  any  legislative  act  of  the  municipal  council. 

There  is  to  be  joint  action  to  guard  the  ordinary  traffic  from 
being  impeded  by  the  railway;  and  under  section  15  the  muni- 
cipalities alone  are  empowered  to  save  the  railway  from  being 
obstructed  by  the  ordinary  traffic. 

The  statute  does  not  vary  the  agreement,  but  it  supplements 
it  by  the  provisions  of  section  14. 

The  agreement  would,  I  apprehend,  have  to  be  interpreted 
consistently  with  the  statute  if  there  was  ambiguity  in  its  terms, 
and  could  even  be  construed  to  give  powers  at  variance  with 
those  conferred  or  recognized  by  the  statute.  There  is  no  con- 
flict ;  but  it  must  not  be  forgotten  that  the  confirmation  of  the 
agreement  by  the  statute  did  not  extend  it  to  any  lines  but 
those  to  which  it  always  applied.  The  only  power  to  make 
agreements  respecting  new  lines,  was  the  power  expressed  in 
the  statute,  arid  that  power  could  not  be  exceeded  by  assuming 
to  place  the  new  lines  under  the  original  agreement. 

The  details  mentioned  in  section  14,  all  of  which  I  have  not 
spoken  of,  deserve  to  be  further  noticed.  They  seem  to  me  de- 
cisive against  the  power  of  the  Municipal  Corporation  to  control 
any  of  the  operations  of  the  company,  except  under  a  joint 
agreement.  These  details  include  the  construction  of  the  rail- 
Uray,  its  location  upon  the  streets,  the  pattern  of  rail,  the  time 
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and  speed  of  running  of  the  cars,  the  amount  of  license  to  be 
paid,  the  amount  of  fares  to  be  paid  by  passengers,  the  time 
within  which  the  works  are  to  be  commenced,  the  manner  of 
proceeding  with  the  same  and  the  time  for  completion,  besides 
the  general  heads  of  the  safety  and  convenience  of  passengers, 
the  conduct  of  the  agents  and  servants  of  the  company,  and  the 
non-obstructing  or  impeding  of  the  ordinary  traffic.  They  also 
include  several  things  which  are  not,  as  a  rule,  undertakings  of 
the  company,  but  which  are  calculated  to  interfere  with  its 
operations,  viz. :  the  paving,  macadamizing,  repairing,  and  grad- 
ing of  the  streets,  the  construction,  opening,  and  repairing  of 
drains  and  sewers,  and  the  laying  of  gas  and  water  pipes. 

These  details  were  not  overlooked  in  the  arrangement  of  1861, 
nor  were  the  general  heads  of  the  safety  and  convenience  of  pas- 
sengers, the  conduct  of  agents  and  servants,  and  the  ordinary 
traffic,  but  they  were  dealt  with  as  matters  of  agreement,  not  of 
unilateral  regulation. 

The  regulation  promulgated  by  by-law  1264  is,  in  my  view  of 
the  power  of  the  council,  wholly  unauthorized,  even  assuming 
what  is  not  proved,  that  all  the  new  roads  are  governed  by  the 
terms  of  the  original  agreement. 

It  is  a  direction  to  the  company  as  to  the  mode  in  which  it  is 
to  conduct  its  business — a  matter  which,  if  the  council  can  med- 
dle with  it  at  all,  must  be  the  subject  of  a  joint  agreement. 

The  claim  on  the  part  of  the  city  goes  almost  the  length  of 
asserting  an  absolute  discretion  in  the  council  to  attach  new 
obligations  and  new  restrictions  to  the  conduct  of  the  business 
of  the  company,  by  declaring  them  to  be  necessary  for  the  pro- 
tection  of  the  citizens. 

The  liability  of  such  a  power  to  abuse  and  to  be  used  oppres- 
sively proves  the  wisdom  as  well  as  the  importance 
LiBiutions      Qf  ^jjj.  limitations  which  I  deduce  from  section  14  of 

OB  power  0I         ^,         M.   ^    ^ 

eoueii.  the  Statute. 

The  limitation  is,  in  my  opinion,  twofold — first, 
as  to  the  subject-matter,  which  is  the  protection  of  the  general 
public,  and  not  the  safety  and  convenience  of  passengers ;  and, 
secondly,  the  nature  of  the  regulations,  subject  to  which  the 
company  is  to  "  operate  the-  railway  and  cause  the  same  to  be 
worked."  These  are  not,  as  I  read  the  provisions,  to  require 
the  company  to  do  anything  in  the  way  of  construction,  or  in 
the  working  of  its  cars,  or  fulfilling  its  duties  to  its  passengers; 
but  only  to  submit  to  what  the  council  may  think  it  necessary' 
to  do,  such,  perhaps,  as  closing  a  gate  across  the  track  when  there 
is  danger,  or  to  obey  such  directions  as  to  come  to  a  stop  at 
certain  crossings,  or  to  hang  a  bell  to  every  horse's  harness. 

This  construction  is,  moreover,  entirely  consistent  with  what 
one  would  naturally  suppose  to  have  been  in  the  minds  of  the 
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contracting  parties.  The  details  affecting  every  department  of 
the  enterprise  having  been  arranged  by  the  mutual  agreement 
of  Easton  and  the  council,  and  carefully  set  down  in  the  deed,  it 
would  be  a  surprise  to  find  that  one  of  the  parties  to  the  con- 
tract had  been  intentionally  invested  with  power  to  impose  at 
discretion  new  terms  looking  to  the  interest  of  the  party  framing 
them,  for  the  public  and  the  council  are  one  party  in  this  matter, 
and  which  may  be  unreasonable,  onerous,  or  unfair  towards  the 
other. 

A  large  proportion  of  the  evidence  given  for  the  plaintiffs  was 
for  the  purpose  of  showing  the  propriety  of  the  regulation. 

It  did  not  bear  on  the  motives  of  the  council  in  propriet  of 
passing  the  by-law  more  directly  than  as  a  basis  for  re^DistioB- 
a  claim  of  a  posteriori  reasoning.  Confenienceof 

What  was  arrived  at  was,  I  think,  rather  to  con-  »•"•"»•"• 
vince  the  court  that  the  regulation  was  not  unreasonable. 

There  would  be  no  object,  in  the  view  I  take  of  the  regulation 
Itself,  in  pntering  upon  an  examination  of  the  evidence  in  detail. 

The  greater  part  of  it  was  addressed  to  the  subject  of  the 
safety  and  convenience  of  passengers,  and  quite  as  much  to  the 
convenience  as  the  safety. 

Witnesses  give  their  ideas  of  what  passengers  would  gain  if 
there  was  always  an  attentive  conductor  at  hand  to  render  such 
services  as  reaching  out  his  hand  to  keep  them  from  stumbling 
as  they  walk  up  the  car,  or  to  assist,  as  they  get  on  or  off,  the 
very  old  and  the  very  young,  the  feeble  of  any  age,  and  the  lady 
encumbered  with  parcels.  The  opinions  given  are  now  and  then 
illustrated  by  the  narration  of  incidents  from  the  observation  of 
the  witness.  These  are,  with  some  exceptions,  of  a  nature  insep- 
arable from  this  kind  of  travelling,  and  familiar  to  the  experi- 
ence of  people  who  ride  in  two-horse  cars  with  a  conductor, 
as  well  as  of  those  who  use  the  one-horse  vehicle.' 

I  do  not  in  the  least  doubt  the  sincerity  of  the  witnesses,  or 
the  goodness  of  their  motives  ;  yet  the  evidence  on  this  partic- 
ular topic  seems  to  me,  on  the  whole,  of  so  fanciful  and  impul- 
sive, not  to  say  sentimental,  a  character,  that,  although  made  to 
do  service  for  presentation  to  the  court,  I  can  hardly  imagine  a 
body  of  business  men,  whether  the  directors  of  a  company  or 
civic  functionaries,  seriously  considering  it  as  a  basis  for  practical 
action  in  the  conduct  of  a  commercial  enterprise. 

The  protection  of  the  general  public,  though  not  so  prominent 
a  topic  as  the  alleged  grievances  of  the  passengers, 
IS  not  overlooked  in  the  examination  of  the  witnesses.  ^•"•-  ^ni^ 
The  danger  suggested  is  that  people  may  be  run  over  powic.**"*™* 
when  the  driver's  attention  is  given  to  the  inside  of 
the  car.  It  is  shown  that  on  six  or  seven  occasions,  three  of  them 
being  since  the  passage  of  the  by-law,  coroners'  juries  having 
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recommended  that  every  car  shall  have  a  conductor  as  well  as  a 
driver ;  but  what  range  of  inquiry  led  to  these  suggestions  is  not 
shown. 

A  record  of  accidents  is  kept  by  the  company,  and  it  happens 
to  show  that  more  than  a  fair  proportion  are  chargeable  to  the 
two-horse  cars,  the  inference  from  which  fact  is  not  weakened 
by  Mr.  Lefroy's  suggestion,  that  drivers  of  one-horse  cars  have 
inducements  not  to  report  every  accident,  unless  we  assume 
without  any  evidence  that  there  have  been  accidents  which 
have  not  been  reported. 

Evidence  is  given  on  the  part  of  the  defendants,  apparently 
of  great  weight,  that,  for  reasons  which  the  witnesses  explain, 
the  one-horse  car  is  attended  with  less  danger  than  the  larger 
and  heavier  vehicle,  though  the  one  has  a  conductor  and  the 
other  has  only  one  man  to  do  all  the  duty.  After  reading  it  all, 
I  have  no  idea  that  upon  the  question  of  the  comparative  danger, 
to  persons  in  ordinary  use  of  the  street,  from  one  kind  of  car  or 
the  other,  it  could  be  reasonably  held  that  the  one-horse  car  was 
the  greater  source  of  danger;  while  I  take  the  proposition, 
which  was  so  much  labored,  to  be  self-evident,  namely,  that 
accidents  will  be  more  likely  to  be  averted  by  the  vigilance  of 
two  men  than  of  one. 

All  this  goes,  however,  only  to  the  reasonableness  of  the  regu- 
lation, if  its  reasonableness  can  be  inquired  into,  in  case  the 
council  had  power  to  impose  it. 

We  are  not  concerned  with  the  question  whether  it  was 
passed,  as  one  alderman  tells  us  it  was,  under  pressure  from 
the  Knights  of  Labor,  or  from  an  intelligent  apprehension  of  its 
necessity,  provided  the  council  had  the  absolute  power  which  is 
claimed,  but  which  in  my  opinion  they  do  not  possess. 

There  is  another  important  aspect  of  the  case. 

The  one-horse  car  is  shown  to  have  first  come  into  use  some 
years  after  1861,  and  to  have  been  very  generally 
Intent  of  use  adopted  in  the  cities  of  the  United  States  and  Canada, 
o^e-  one  Persons  competent  to  speak  on  the  subject  describe 
its  advantages,  as  well  as  the  extent  to  which  in  New 
York,  Philadelphia,  and  other  cities  it  almost  monopolizes  the 
traffic,  not  in  outlying  or  thinly  populated  districts,  but  in  the 
most  crowded  thoroughfares.  They  inform  us  that  the  most 
invariable  practice,  in  the  ordinary  use  of  the  car,  is  to  employ- 
but  one  man,  whether  he  is  called  driver  or  conductor;  that 
what  is  now  insisted  on  by  the  city  council  of  Toronto  is 
unknown  elsewhere ;  and  that  no  physical  impossibility  stands 
in  the  way,  and  the  form  of  the  one-horse  car  in  use  here,  which 
is  not  a  bob-tailed  car,  would  afford  accommodation  for  a  con- 
ductor, yet  on  commercial  grounds  it  is  out  of  the  question. 

The  fair   result  of  their  evidence,  which  is  not  met  by  any 
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contradiction,  is  that,  if  these  cars  are  to  be  used  at  a  profit  and 
not  a  loss,  they  must  be  worked  by  one  man  and  not  by  two. 

It  is  further  made  clear,  by  evidence  which  is  not  rebutted, 
that  the  only  feasible  way  of  opening  up  the  new  routes  in  the 
city  as  they  were  pressed  for  by  the  citizens,  and 
urged  on  the  company  by  the  council,  and  the  only  2w"roBtoIl 
way  ever  contemplated  was  by  means  of  those  one- 
horse  cars.     These  routes  were  not  opened  simultaneously,  but 
one  would  be  opened  and  run  by  the  one-horse  car,  and  applica- , 
tion  made  to  the  council  for  another  which  would  be  run  in  the 
same  way. 

The  King-street  line,  which  is  usually  run  with  single-horse 
cars,  was  not  opened  until  1874.  Part  of  it  had  been  authorized 
in  1 86 1,  and  part  a3  late  as  1874. 

Each  car,  as  procured,  was  numbered  according  to  agreement^ 
and  the  license  fees  paid  every  year,  the  number  licensed  rising 
from  28  in  1878  to  125  in  1887  and  140  in  1888. 

The  stipulation  that  the  cars  should  be  constructed  in  the 
most  modem  style  applied  to  the  King-street  line,  and  to  every 
other  line  to  which  the  terms  of  by-law  No.  353  were  made 
applicable. 

A  list,  which  is  in  evidence,  shows  the  purchases  of  one-horse 
cars  from  1874,  when  they  were  first  introduced,  to  1885  :  sev- 
enty-three within  that  time. 

I  think  the  proper  construction  of  the  dealings  between  the 
council  and  the  company  is  that  to  employ  the  one-horse  car 
never  was  in  violation  of  any  agreement,  expressed 
or  understood.  On  the  contrary,  I  am  inclined  to  J^^'SJJS.**" 
think,  though  I  do  not  look  at  it  as  free  from  all 
doubt,  that  the  city  might  have  availed  itself  of  the  improve- 
ment effected  by  the  invention  of  that  style  of  car,  and  insisted 
on  its  adoption  by  the  company  whenever  new  cars  were 
required. 

I  further  think  that  each  agreement  or  permission  for  the 
construction  of  a  new  line  of  railway  must  be  taken  to  have  been 
made  in  contemplation  of  the  mode  of  operation  actually  in  use, 
nothing  to  the  contrary  appearing. 

It  was,  in  effect,  a  grant  of  the  right  to  work  the  line  in  that 
manner,  and  by-law  1264,  even  assuming  jurisdiction  in  other 
respects,  is  an  infringement  of  the  privileges  so  granted. 

I  am  of  opinion  that  we  should  allow  the  appeal  with  costs, 
and  dismiss  the  action  with  costs. 

OSLER,  J.A.,  dissented. 

Appeal  allowed  with  costs ;  and  action  dismissed  with  coats. 
86  A.  &  £.  R.  R.  ObB.— 5 
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Chicago  City  R.  Co. 

V, 

Robinson. 

{Illinois  Supreme  Court,  Nov,  15,  1888.) 

Street  Railways — Injuries— Motive  Power — Contributory  Negligence. — 
The  fact  tliat  a  person  starts  to  cross  a  street-railway  track,  without  first 
stopping  and  looking  before  approaching  the  cars,  is  not,  as  matter  of  law, 
negligence ;  whether  he  is  in  the  exercise  of  ordinary  care  is  a  question  of 
fact  tor  the  jury ;  and  this  is  true  whether  the  cars  accustomed  to  run 
upon  such  track  are  horse-cars  or  grip-cars. 

Same— Crip-car— Failure  to  give  Signal  of  Approach — Negligence. — 
Where  street-car  tracks  are  in  close  proximity  to  run  a  grip-car  or  train  of 
cars  in  one  direction  at  a  rapid  although  not  an  unlawful  rate  of  speed, 
and  without  signal  or  warning  over  a  sidewalk  crossing,  while  a  car  or 
train  bound  in  tiie  opposite  direction  is  discharging  its  passengers  at  such 
crossing,  whose  view  of  the  approaching  train  is  obstructed  by  the  stand- 
ing cars  from  which  they  are  alighting,  is  conduct  fairly  tending  to  prove 
culpable  negligence. 

Same — Use  of  Due  Care— Imputed  Negligence.— If  at  the  time  of  an  injury 
to  a  child  caused  by  the  negligence  of  another,  the  child  itself  was  in  the 
exercise  of  all  the  care  the  occasion  required,  the  fact  that  the  parent  was 
not  at  the  time  in  the  exercise  of  care  and  diligence  for  the  safety  for  the 
child  is  not  a  defence,  and  the  question  of  culpable  negligence  is  fmma- 
teriak 

Appeal  from  the  First  District  of  the  Appellate  Court. 

Action  by  Mary  A.  Robinson,  administratrix  of  the  estate  of 
Wm.  A.  Robinson,  deceased,  against  the  Chicago  City  R.  Co.,  to 
recover  for  the  death  of  the  intestate  caused  by  the  negligence 
of  the  defendant  in  running  a  grip-car.  The  appeal  is  brought 
by  defendant  from  a  judgment  affirming  a  verdict  and  judgment 
for  plaintifif. 

Hynes  &  Dunne  for  appellants. 

Frank  /.  Smith  &  Helmer  for  appellee. 

Baker,  J. — In  this  case  appellee,  as  administratrix  of  her 
intestate,  a  boy  some  six  years  old,  recovered  judgment  in  the 
Cook  circuit  court  for  $1500  damages  against  appel- 
***  *  lant,  for  wrongfully  causing  the  death  of  such  intes- 
tate through  the  negligence  of  its  servants.  The  judgment  was 
affirmed  in  the  appellate  court  of  the  first  district.  Two 
grounds  are  urged  in  this  court  foi*  the  reversal  of  the  judgment. 
One  is  the  refusal  of  the  trial  court,  when  the  plaintiff  below 
rested  her  case  in  chief,  to  instruct  the  jury  to  find   for  the 
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-defendant,  because  there  was  no  evidence  of  negligence  on  the 
part  of  defendant,  and  no  evidence  of  due  care  on  the  part  of 
the  plaintiff.  We  cannot  accede  to  either  of  the  propositions 
involved  in  the  motion  that  was  made  by  appellant.  It  is  only 
when  the  conclusion  of  negligence  necessarily  results  from  the 
statement  of  fact  that  the  court  can  be  called  upon  to  say  to 
the  jury  that  a  fact  establishes  negligence,  as  a  mat- 
ter of  law.  Railroad  Co.  v,  O'Connor,  119  111.  586.  contribatory 
The  fact  that  a  person  passing  over  a  sidewalk-cross-  BevUgeace  not 
ing  in  a  city  steps  onto  the  track  of  a  street  railroad,  ■»»'*•>•  ^fi**^' 
whether  the  cars  accustomed  to  run  thereon  are 
horse-cars  or  grip-cars,  without  first  stopping  and  looking  to  see 
whether  a  car  is  approaching,  is  not,  as  matter  of  law,  and  with- 
out any  regard  to  surrounding  circumstances,  negligence  and  a 
want  of  ordinary  care.  The  question  of  negligence  and  a  want 
of  ordinary  care  is,  in  such  case,  a  question  of  fact  for  the  deter- 
mination of  the  jury  in  the  light  of  the  attendant  circumstances. 

Where  street-car  tracks  are  in  close  proximity,  to  run  a  car  or 
train  of  cars  in  one  direction,  at  rapid  speed,  and  without  signal 
or  warning,  over  a  sidewalk  crossing  while  a  car  or 
train  bound  in  the  opposite  direction  is  discharging  JJjJn£j^^r»l 
passengers  at  such  crossing,  and  where,  as  in  this 
case,  the  view  of  the  approaching  train  is  obstructed  by  the 
standing  cars  from  which  the  person  injured' has  just  alighted,  is 
surely  conduct  which  fairly  tends  to  prove  culpable  negligence, 
eveiT  though  the  rate  of  speed  of  such  approaching  train  does 
not  exceed  that  which  is  permitted  by  ordinance ;  and  it  cannot 
be  said,  as  matter  of  law,  that  such  conduct  is  not  negligence. 
From  the  testimony  for  appellee  contained  in  this  record,  we 
think  it  was  not  manifest  error  to  deny  the  motion  of  appellant 
to  take  the  case  from  the  jury. 

It  is  urged  that  the  first  instruction  for  appellee  was  erroneous, 
in  that  it  contained  no  reference  to  the  element  of  contributory 
negligence  on  the  part  of  the  mother  of  the  de- 
ceased child.  The  theory  of  the  instruction  was  i«np^'*n»  p»- 
that  the  child  himself  was  in  the  exercise  of  ordinary  JSnoe^ciiiid. 
and  reasonable  care  at  the  time  he  was  killed.  Sev- 
eral of  the  instructions  given  at  the  instance  of  appellant  were 
predicated  upon  the  same  theory  of  fact  that  lies  at  the  founda- 
tion of  this  instruction  in  question,  i.e.,  that  the  deceased  was 
capable  of  exercising  ordinary  care  and  prudence;  and  said 
instructions  stated  fully  the  duty  thereby  incumbent  upon 
deceased  in  that  regard.  The  jury,  in  returning  a  verdict  for 
appellee,  under  the  instructions  of  the  court,  must  necessarily 
have  found  that  the  child  was  in  the  exercise  of  ordinary  care 
and  prudence.  In  such  state  of  the  case, — and  it  is  the  case  stated 
hypothetically  in  the  instruction, — it  would  be  a  matter   of  no 
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moment,  in  respect  to  the  liability  of  appellant,  what  degree  of 
care  and  diligence  the  mother  was  exercising  for  the  safety  of 
her  child,  since  the  child  himself  was  using  all  the  care  which 
the  occasion  required.  In  a  case  where  the  conduct  of  an  infant 
would  not  be  negligence  in  an  adult,  the  question  of  imputable 
negligence  is  immaterial.  Gumming  v.  Railway  Co.,  lo  N.  E. 
Rep.  855.  The  view  that  the  minor  did  not  use  and  was  incap- 
able of  exercising  care,  by  reason  of  his  tender  years  and  imma- 
ture judgment,  and  that,  in  the  event  the  jury  so  found,  the 
doctrine  of  imputable  negligence,  on  account  of  the  neglect  of 
the  mother,  was  applicable  to  the  case,  was  fully  given  to  the 
jury  in  instructions  tendered  by  appellant.  Appellee  made  no 
claim  at  the  trial  that  the  age  of  the  deceased  would  excuse  in 
him  conduct  which  would  be  negligence  in  a  person  of  mature 
judgment ;  and,  as  the  case  went  to  the  jury  upon  the  instruc- 
tions, the  issue  was  conceded  to  appellant,  without  the  jury 
found  from  the  evidence  that  the  child  was  in  the  exercise  of 
ordinary  care  at  the  time  he  was  killed.  We  think  the  instruc- 
tion complained  of  was  not  erroneous. 

The  judgment  of  the  appellate  court  was  affirmed. 

Bailey,  J.,  having  heard  this  case  in  the  appellate  court,  took 
no  part  in  its  decision  here. 

Injuries  to  Persons  in  Street  by  Street  Railways.— See  Haysz/.  Gainesville 
St.  R.  Co..  34  Am.  &Eng.  R.  R.  Cas.97 ;  Donnelly  z/.  Brooklyn  City  R.  Co.» 
34  lb.  103 ;  North  Hudson  St.  R.  Co.  v.  Ilsey,  34  lb.  94;  (Jrange,  etc.,  R. 
Co.  V,  Ward,  25  lb.  359,  note  362 ;  Citizen's  St.  R.  Co.  v.  Steen,  19  lb.  30; 
Dahl  V.  Milwaukee  City  R.  Co.,  19  lb.  121  ;  Wood  v,  Detroit  City  R.  Co., 
19  lb.  129;  Roller  v,  Sutter  St.  R.  Co.,  19  lb.  333  ;  Ferris  v.  Cass  Ave.  R. 
Co.,  I  lb.  622 ;  Maschek  v,  St.  Louis  R.  Co.,  2  lb.  38 ;  Piiila.  City  Pass.  R. 
Co.  V.  Henrice,  4  lb.  544. 

Injury  to  Infant -Doctrine  of  Imputed  Negtigence.—Tliere  is  some  con- 
flict in  the  authorities  regarding  the  doctrine  of  imputed  negligence,  but 
the  better  opinion  is  that  the  negligence  of  a  parent  or  guardian  cannot  be 
imputed  to  an  infant  who  is  injured  through  the  carelessness  of  another 
party.  Government  Street  R.Co.-z/.  Hanlon,  53  Ala. 70;  Bronson  v.  Soutb- 
buiy,  37  Conn.  199;  Daley  v.  Norwich  &  W.  R.  Co..  26  Conn.  591 ;  Birge 
V.  Gardiner,  19  Conn.  507;  Mackey  v.  Mayor,  etc.,  of  Vicksburg,  04 
Miss.  777;  Frick  v,  St.  Louis  R.  Co.,  75  Mo.  542,  595;  Stillson  v. 
Hannibal  R.  Co.,  67  Mo.  671  ;  Boland  v.  Missouri  R.  Co.,  36  Mo.  484; 
Huff  V.  Ames,  16  Neb.  139;  s.  c,  49  Am.  Rep.  716;  Bissaillon  v.  Blood 
(N.  H.).  15  Atl.  Rep.  147 ;  Bellefontaine  &  I.  R.  Co.  v.  Snyder,  iSOhioSt. 
399;  Philadelphia  &  I.  R.  Co.  v.  Long,  75  Pa.  St.  257;  Kay  v.  Pennsylva- 
nia R.  Co.,  65  Pa.  St.  269;  s.  c,  3  Am.  Rep.  628  ;  Northern  Pa.  R.  Co.  v. 
Mahoney,  57  Pa.  St.  187;  s.  c,  6  Phila.  (Pa.)  242;  Glassey  v.  Hestonville 
M.  &  F.  P.  R.  Co.,  57  Pa.  St.  172;  Smith  v,  O'Connor,  48  Pa.  St.  218; 
Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St.  372  •  Rauch  v.  Lloyd,  31  Pa.  St. 
358  ;  Erie  City  Pass.  R.  Co.  v.  Schuster,  113  Pa.  St.  412  ;  s.  c,  57  Am.  Rep. 
471  ;  Whirley  v.  Whiteman,  i  Head  (Tenn.),  620;  Texas  M.  R.  Co.  v.  Her- 
beck,  60  Tex.  612  ;  Houston  &  T.  C.  R.  Co.  v.  Simpson.  60  Tex.  103 ;  Texas 
&  P.  R.  Co.  V,  O'Donnell,  58  Tex.  27:  Galveston  H.  &  H.  R.  Co.t;.  Moore. 
59  Tex.  64  ;  s.  c,  46  Am.  Rep.  26$  ;  Robinson  v.  Cone,  22  Vt.  213 ;  s.c.,  54 
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Am.  Dec.  67 ;  Norfolk  &  PI  R.  Co.  v.  Orrasby,  27  Gratt.  (Va.)  455>Whart. 
No?.  309-312;  Whart.  Neg.  sec.  310,  note. 

The  contrary  and  harsher  doctrine  is  maintained  in  Meeks  v.  Southern 
Plac.  R.  Co.,  52  Cal.  602 ;  s.  c,  56  Cal.  513 ;  38  Am.  Rep.  67  ;  Schierhold  v. 
Northern  R.  Co.,  40  Cal.  447 ;  Karr  z/.  Parks,  40  Cal.  188;  Kyne  v.  Wilming- 
ton &  N.  R.  Co.  (Del.),  14  Atl.  Rep.  922 ;  Toledo  W.  &  W.  R.  Co.  v.  Grable, 
SS  111.  441  ;  Chicago  &  A.  R.  Co.  v.  Gregory,  58  111.  226;  Chicago  v,  Starr, 
42  111.  174;  Gavin  v.  City  of  Chicago,  97  111.  66 ;  Toledo,  W.  &  W.  R.  Co. 
V.  Grable;88  111.  441 ;  Chicago  v.  Hesing,  83  111.  204 ;  Ohio&  M.  R.  Co.  v. 
Stratton,  78  111.  88;  Chicago  &  A.  R.  Co.  z/.  Becker,  76  111.  25  ;  Hund  v. 
Geier.  72  111.  393 ;  Chicago  City  v.  Major,  18  111.  349;  Aurora  B.  R.  Co.  v. 
Grimes,  13  III.  585  ;  Evansville  &  C.  R.  Co.  v.  Wolf,  59  Ind.  89 ;  Hathaway 
V.  Toledo,  W.  &  W.  R.  Co.,  46  Ind.  25  ;  Jefferson ville.  M.  &  I.  R.  Co.  v. 
Bowen,  40  Ind.  545  ;  s.  c,  49  Ind.  154 ;  Lafayette  &  I.  R.  Co.  v.  Huffman, 
28  Ind.  287  ;  Wltsburgh,  F.  W.  &  C.  R.  Co.  v.  Vining's  Adm'r,  27  Ind.  513; 
Salter  v.  Burlington,  C.  R.  &  N.  R.  Co.,  71  Iowa,  209 ;  Atchison,  T.  &  S.  F. 
R-  Co.  V.  Smith,  28  Kan.  541 ;  Smith  v,  Atchison,  T.  &  S.  F.  R.  Co.,  25  Kan. 


738;   O'Brien  v,  McGlinchy,  68  Me.  552;  Leslie  z/.  City  of_Lewiston,  62 
'3;  Brov 
^o.  V,  M 

439;  M 
ss.  52; 
Lovett  V,  Salem,  S.  &  D.  R.  Co.',  91  Mass.  (9^llen)  557 ;  Callahan  v.  Bean, 


ity  o! 

Me.  468;  Brown  v,  European  Sc  N.  AT'R.  Co..  58  Me.  384;  Baltimore,  C. 
P.  R.  Co.  V,  McDonnell,  43  Md.  551 ;  McMahon  v.  Northern  Cent.  R.  Co., 
39  Md.  439;  McGeary  v.  Eastern  R.  Co.,  135  Mass.  363 ;  Lynch  v.  Smith, 
104  Mass.  52;  s.  c,  6  Am,  Rep,  188;  Mulligan  v,  Curtis.  100  Mass.  5x2; 


91  Mass.  (9  Allen)  401 ;  Wright  v.  Maiden  &  M.  R.  Co.,  86  Mass.  (4  Allen) 
283;  Holly  V.  Boston  Gas  Light  Co.,  74  Mass.  (8  Gray)  123;  Reed  v.  Min- 
neapolis St.  R.  Co.,  34  Minn.  557  Fitzgerald  v,  St.  Paul,  M.  &  M.  R.  Co., 
29  Minn.  336 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  310;  43  Am.  Rep.  212 ;  City 
•of  St.  Paul  V.  Kuby,  8  Mini).  166  ;  McGarry  v,  Loomis,  63  N.  Y.  107 ;  s.  c, 
20  Am.  Rep.  510;  Thurber  v,  Harlem,  B.  M.  &  F.  R.  Co.,  60  N.  Y,  333; 
Morrison  v,  Erie  R.  Co.,  56  N.  Y.  302 ;  Cosgrove  v.  Ogden,  49  N.  Y.  355 ; 
s.  c,  10  Am.  Rep.  361 ;  thl  v,  Forty-Second  Street  R.  Co.,  47  N.  Y.  317: 
s.  c,  7  Am.  Rep.  450 ;  McLain  v.  Van  Zandt,  39  N.  Y..  Super.  Ct.  (7  J.  &  S.) 
351 ;  Mowrey  v.  Central  City  R.  Co.,  66  Barb.  (N.  Y.)  51 ;  Burke V.  Broad- 
way &  S.  A.  R.  Co.,  49  Barb.  (N.  Y.)  532 ;  Mangan  v,  Brooklyn  City  R.  Co., 
36  Barb.  (N.  Y.)  238;  Lehman  v.  City  of  Brooklyn,  29  Barb.  (N.  Y.)  234; 
Honegsberger  v.  Second  Ave.  R.  Co.,  i  Keyes  (N.  Y.),  570 ;  s.  c,  2  Abb. 
App.  Dec  (N.  Y.)378;  Kreig  v.  Wells,  i  E.  D.  Smith  (N.  Y.),  77;  Hart- 
field  V.  Roper,  21  Wend.  (N.  Y.)  615  ;  s.  c.  34  Am.  Dec.  273. 

This  latter  doctrine  has  been  severely  criticized  (see  Beach  Contrib.  Neg. 
sec.  42),  and  seemingly  not  without  justice  when  we  remember  that  an  in- 
fant plaintiff  would  be  entitled  to  damages  for  the  defendant's  negligent 
injury  to  his  property  when  similarly  exposed  to  danger  by  the  carelessness 
of  his  guardian.  See  Bisaillon  v.  Block  (N.  H.)  15  Atl.  Rep.  147 ;  Giles  v, 
Boston  &  M.  R.  Co.,  55  N.  H.  555 ;  Smith  v.  Eastern  R.  Co.,  35  N.  H.  366, 
367 ;  Davies  v.  Mann,  10  Mees.  &  W.  546.  Thus  if  a  donkey  is  carelessly 
run  down  in  the  highway  where  it  is  negligently  exposed,  the  defendant  Is 
held  liable  (Davies  v.  Mann,  10  Mees.  &  W.  546),  and  where  oysters  are 
carelessly  placed  in  a  river  bed  and  they  are  negligently  disturbed  by  a 
vessel,  it  will  be  an  injury  redressible  in  damages  (Mayor  of  Colchester  v, 
Brooke.  7  Q.  B.  339;  Vennall  v.  Garner,  i  Cromp.  &  M.  21).  and  while  a 
lunatic  era  cow  may  trespass,  negligence,  which  is  a  want  of  reasonable 
care,  is  not  to  be  predicated  of  the  acts  of  a  creature  devoid  of  reason  and 
governed  by  instincts  alone,  and  damages  may  be  recovered  for  negligent 
\nyity,  Keffe  v.  Milwaukee  &  St.  P.  R.  Co.,  21  Minn.  207;  Mackeyi^. 
Mayor,  etc.,  of  Vicksburg,  64  Miss.  777;  O'Mara  v.  Hudson  R.  R.  Co.,  3S 
N.  Y.  445 ;  Smith  v,  O'Connor,  48  Pa.  St.  218 ;  Hutching  v.  Engel,  17  Wis. 
2y> ;  Sioux  City  A  Pac.  R.  Co.  v.  Stout.  84  U.  S.  (17  Wall.)  660;  bk.  21,  L. 
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ed.  748;. Washington  &  G.  R.  Co.  v,  Gladmon,  83  U.  S.  (15  Wall.)  401 ;  bk. 
21,  L.  ed.  114 ;  Coley  on  Torts,  105. 

From  this  it  would  appear  that  if  the  child  were  an  ass  or  a  cow,  or  an 
oyster  placed  in  the  same  position  of  peril  through  the  negligent  acts  of 
another,  either  owner,  keeper,  or  guardian,  it  would  receive  the  protection 
which  is  denied  to  it  as  a  human  beingof  tender  years  in  those  jurisdictions 
which  enforced  the  harsh  doctrine  laid  down  m  Hartfield  v.  Roper,  21 
Wend.  (N.  Y.)  615;  s.  c,  34  Am.  Dec.  273.  The  decision  in  this  case  is 
not  founded  upon  authority  and  does  not  seem  to  be  supported  by  reason* 
See  Whart.  on  Neg.  sec.  312  ;  Thomp.  on  Neg.  1 184,  sec.  34  et  seq.  Beach 
on  Contrib.  Neg.  §42. 

The  harsh  doctrine  laid  down  by  the  courts  of  New  York,  and  which  ob- 
tains in  other  jurisdictions,  where  a  child  is  of  such  tender  years  as  to  be 
incapable  of  exercising  any  judgment  or  discretion,  it  cannot  be  chained 
with  contributory  negligence;  but  where  a  child  has  attainM^uch  an  age 
as  to  be  capable  of  exercising  judgment  and  discretion,  he  is  responsible  for 
the  exercise  of  such  care  and  diligence  as  might  reasonably  be  expected  of 
one  of  his  age  and  mental  capacity  placed  in  his  position  of  peril.  Twist 
V.  Winona  &  St.  P.  R.  Co.  (Minn.),  39  N.  W.  Rep.  402.  See  Baker  v. 
Flint  &  P.  M.  R.  Co.  (Mich.),  35  N.  W.  Rep.  836;  Powers  v,  Harlow,. 
53  Mich.  507  ;  Mackev  v.  Mayor,  etc.,  of  Vicksburg,  64  Miss,  jjj ;  Huff  v. 
Ames,  16  Neb.  139;  Cassida  v.  Oregon  R.&Nav.  Co.,  I4  0reg.  551 ;  Kansas 
Pac.  R.  Co.  V.  Whipple  (Kan.),  18  Pac.  Rep.  730. 

In  such  a  case  it  is  for  the  jury  to  determine  the  child's  capacity  to  ap- 
prehend apparent  danger  and  whether  or  not  it  has  exercised  the  requisite 
care  to  prevent  injury.  See  Moebusz/.  Herrmann,  108  N.  Y.  349;  Kunzc^. 
City  of  Troy,  104  N.  Y.  344;  revsg.  s.c,  36  Hun  (N.  Y.),6i5  ;  Baker  v.  Flint 
&  P.  M.  R.  Co.  (Mich.),  35  N.  W.  Rep.  838.  See  also  notes,  15  Am.  &  Eng. 
R.  R.  Cas.  406 ;  1 5  lb.  406. 

Same— Suit  by  Parent. — Where  a  parent  through  whose  negligence  his 
child  has  been  injured,  sues  for  the  loss  of  services  sustained  by  the  injury 
to  the  child,  the  contributory  negligence  of  such  parent  will  be  a  bar  to  re- 
covery. See  Louisville  &  P.  Canal  (3o.  v.  Murphy,  9  Bush  (Ky.),  522 ;  Huff 
V.  Ames,  i6  Neb.  139;  s.c,  49  Am.  Rep.  716;  Glassey  v,  Hestonville,  M.  & 
F.  P.  R.  Co.,  57  Pa.  St.  172. 


People  ex  rel.  West  Side  R.  Co. 

V. 

Barnard,  Comptroller. 

{New  York  Court  of  Appeals,  October  16,  1888.) 

Horse  Railway — Construction — Conditions— Bond  to  Secure  FuHilment 
of  Contract.— Under  the  New  York  Laws  of  1886,  chap.  642,  sec.  i  of 
which  act  requires  that  the  right  to  construct  a  street  railway  shall  be 
sold,  at  public  auction,  to  the  bidder  who  agrees  to  give  the  lai^gest 
percentage  per  annum  of  the  gross  receipts,  with  security  for  the  fulfil- 
ment of  the  agreement  and  for  the  commencement  and  completion  of  the 
road  within  the  time  specified  in  the  act,  and  that  notice  shall  be  given  of 
the  sale,  and  of  the  conditions  thereof;  and  sec.  3  provides  that  the  secur- 
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ity  shall  be  a  bond  in  such  form,  condition,  amount,  and  sureties  as 
shall  be  required  and  approved  by  the  comptroller  or  other  chief  fiscal 
officer," — the  comptroller  cannot,  unless  required  by  the  resolution  of  the 
council  specified  in  the  notice  of  sale,  insert  any  conditions  in  the  bond 
other  than  for  the  payment  of  the  percentage  of  receipts,  and  commence- 
ment and  completion  of  the  road  within  the  time  limited. 

Same — Refusal  to  Accept  Bond — MaLn<iaLmus,^Mant/amt4s  lies  in  favor 
of  the  purchaser  at  such  sale,  who  has  prepared  a  bond  in  form  and 
amount  and  with  sureties  as  approved  by  the  comptroller,  to  compel  its 
acceptance  by  the  latter,  whose  only  objection  is  that  the  bond  does  not 
contain  conditions  required  by  him  which  are  not  specified  in  the  resolu- 
tion of  the  council. 

Same — Franchise — Requirements  as  to  Carriage — Validity. — Since  the 
statute  provides  a  method  whereby  a  street-railway  company  may  acquire 
the  right  to  use  the  track  of  another  company  running  to  points  beyond 
its  terminus,  the  fact  that  a  resolution  granting  a  franchise  to  a  company 
requires  the  company  to  carry  passengers  to  and  from  points  beyond  one 
of  its  termini  for  a  single  fare,  does  not  render  the  franchise  invalid. 

Appeal  from  Superior  Court,  General  Term,  Fifth  Depart- 
ment. 

Application  by  the  West  Side  R.  Co.  for  a  mandamus  against 
Joseph  E.  Barnard,  comptroller  of  the  city  of  Buffalo,  to  compel 
the  defendant  to  accept  and  approve  a  bond  executed  by  the 
plaintiff  on  the  purchase  of  a  franchise  to  construct  and  operate 
a  street  railroad.  An  order  refusing  the  writ  was  entered,  from 
which  plaintiff  appeals. 

F.  Brundage  for  appellant. 

Wm.  F.  Worthington  for  respondent. 

Earl,  J. — It  is  approved  in  section  i,  c.  642,  Laws  1886,  that 
the  legal  authorities  of  any  incorporated  city,  to  whom  applica- 
tion may  be  made  for  the  construction,  maintenance,  use,  opera- 
tion, or  extension  of  a  street  railroad  through  any  of 
the  streets  of  such  city,  must  provide,  as  a  condition  ^Jjjj."**'^  "^"^ 
of  the  consent  to  the  use  of  such  street,  that  the 
right,  franchise,  and  privilege  of  using  the  same  shall  be  sold,  at 
public  auction,  **  to  the  bidder  who  will  agree  to  give  the  largest 
percentage  per  annum  of  the  gross  receipts  of  such  company  or 
corporation,  with  adequate  security,  as  hereinafter  provided,  for 
the  fulfilment  of  such  agreement,  and  for  the^commencement 
and  completion  of  such  road,  according  to  the  plan  or  plans  and 
on  the  route  or  routes  fixed  for  its  construction,  within  the  time 
or  times  hereinafter  designated  and  prescribed  therefor ;"  that 
the  local  authorities  of  any  city  may  give  such  consent  to  any 
applicant  therefor,  duly  incorporated  and  existing  under  the 
laws  of  this  State,  for  the  purpose  of  providing  street-railroad 
facilities  in  the  city  ;  and  the  bidder  to  which  such  consent  may 
be  sold  shall  be  an  incorporated  railroad  company,  organized  to 
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construct  and  operate  a  street  railroad  within  such  city ;  that, 
prior  to  such  sale,  notice  of  the  time  and  place  of  sale,  and  the 
conditions  upon  which  the  consent  of  the  city  authorities  to 
construct  and  operate  the  road  will  be  given,  shall  be  published 
as  provided  in  the  act ;  that  the  comptroller  or  other  chief  fiscal 
officer  of  the  city  shall  attend  and  conduct  the  sale  to  be  made 
under  the  provisions  of  the  act ;  that  the  bidder  or  bidders  to 
whom  the  consent  or  license  shall  be  sold  shall  commence  the 
construction  of  the  road  within  one  year,  and  complete  the 
same  within  three  years,  from  the  date  of  sale.  Section  3 
provides  that  the  security  required  by  section  i  of  the  act 
^*  shall  be  a  bond  or  undertaking  in  writing,  and  under  seal,  in 
such  form,  condition,  amount,  and  sureties  as  shall  be  required 
and  approved  by  the  comptroller  or  other  chief  fiscal  officer  of 
any  such  city,  and  by  the  trustees  of  any  such  village."  Under 
this  act,  and  under  the  constitutional  provisions  applicable  to 
the  construction  of  street  railways,  the  municipal  authorities 
have  the  absolute  power  to  grant  or  withhold  their  consent  to 

the  construction  of  street  railways;  and  they  may 
iBflertionof  impose  any  condition,  however  onerous  and  difficult 
iii"ifoticeof"^  to  perform,  which  seems  to  them,  in  the  exercise  of 
Mie.  their  discretion,  to   be  proper,  as  the  terms  upon 

which  their  consent  will  be  given.  But  in  the  notice 
of  sale  provided  for,  the  conditions  which  they  impose  must  be 
specified ;  and  no  other  conditions  can  be  inserted  therein,  and 
none  other  can  be  exacted  or  imposed  by  the  officer  conducting 
the  sale.  The  onfy  security  required  by  the  law  from  the  pur- 
chaser  at  the  sale  is  the  bond  or  undertaking  to  secure  the  pay- 
ment of  the  percentage  of  gross  receipts  agreed  to  be  paid  and 
for  the  commencement  and  completion  of  the  road  within  the 
time  specified.  The  law  does  not  require  the  purchaser  to  give 
any  other  security,  and .  no  other  security  can  by  the  terms  of 
the  law  be  exacted.  The  local  authorities  may  undoubtedly,  in 
giving  their  consent  to  the  use  of  the  streets  for  the  street  rail- 
way, impose  as  a  condition  that  a  bond  shall  be  given  by  the 
purchaser  at  the  sale,  containing  any  stipulations  or  conditions 
which  they  m^  see  fit  to  prescribe.  But,  in  the  absence  of 
such  action  by  the  local  authorities,  the  comptroller  has  no 
right,  under  section  3,  to  exact  security  for  the  performance  of 
anything  except  the  three  things  specified  in  the  act ;  and  the 
conditions  which  he  may  require  to  be  included  in  the  bond  are 
such  only  as  relate  to,  and  are  appropriate  to  secure,  such  per- 
formance. 

Now,  what  happened  here?  The  comipon  council  of  the  city 
of  Buffalo,  upon  due  application  made  to  it,  did,  by  resolution 
duly  passed  on  the  6th  day  of  June,  1887,  consent  to  the  con- 
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stniction,  operation,  and  maintenance  of  a  street  railway  in  and 
along  the  following  streets  and  places  in  the  city  of 
Buffalo,  viz.:  Commencing  at  the  intersection  of  Vir-  ^»«ti-coB- 
ginia   and  Park  streets,  so  as  to   connect  with  the  JJJJuctto!^' 
track  belonging  to  the  Buffalo  East-Side  R.  Co.  in  Notice  or  mi«. 
Virginia  street ;  thence  northerly,  along  Park  street, 
with  a  single  track,  to  Allen  street,  so  as  to  connect  with  said 
company's  tracks  in  Allen  street ;  thence  westerly,  and  upon 
said  tracks  of  the  Buffalo   East-Side   R.  Co.,  in  Allen   Street, 
to  Fremont   place;   thence   northerly,  in  and  along  Fremont 
place,  with  a  single  track  to  Elmwood  avenue;  thence  north- 
erly  along   Elmwood   avenue,  with   double   tracks,  to   Forest 
avenue, — subject  to   the  conditions,  among   others,  that  such 
franchise  should  be  sold  at  public  auction,  pursuant  to  chap- 
ter 642    of    the    Laws    of    1886,  passed*  June    15,  1886;   and 
that  the  rails  to  be  laid  and  used  in  the  construction  of  said 
railroad    should   be    of    the    kind    known    as    the   *  Richards 
Patent  Girder  Rail,*  and  to  be  laid  so  that  their  edges  shall  be 
flush  with  the  pavement ;  and,  further,  that  the  company  re- 
ceiving the  grant  should  at  all  times  keep  and  maintain  the 
pavement  between  its  rails  in  good  condition  and  repair;  and 
that  passengers  should  be  carried  by  the  company  receiving  the 
grant,  from  Seneca  Street,  through  the  said   route,  to   Forest 
avenue,  for  a  single  fare  of  five  cents  for  one  continuous  pass- 
age."    And  notice  of  sale  as  prescribed  in  the  statute  was  there- 
after published  as  follows :  "  Notice  is  hereby  given  that  the 
right,  privilege,  and  franchise  of  using  the  streets,  avenues,  and 
public  places  in  the  city  of  Buffalo  hereinafter  described,  for  the 
purposes  of  a  street  railroad,  will  be  sold  by  the  comptroller  of 
said  city,  at  his  office  at  the  city  and  county  hall,  at  Buffalo, 
N.  Y.,  on  the  6th  day  of  August,  1887,  at  10  o'clock  A.M.,  at 
public  auction,  to  the  incorporated  railroad  or  railway  company 
organized  to  construct,  maintain,  and  operate  a  street  railroad 
in  the  city  of  Buffalo,  which  shall  be  the  bidder  who  will  agree 
to  give,  for  such  right,  privilege,  and  franchise,  the  largest  per- 
centage per  annum  of  its  gross  receipts;  with  security  for  the 
fulfilment  of  such   agreement,  and  for  the  commencement   of 
said  road  within  one  year,  and  for  the  completion  thereof  within 
three  years  from  the  date  of  said  sale,  according  to  the  plan  and 
along  the  route  hereinafter  specified.     The  security  to  be  given 
by  the  purchaser  upon  such  sale,  as  aforesaid,  shall  be  a  bond 
or  undertaking  in  writing,  and  under  seal,  in  such  form,  condi- 
tion, amount,  and  securities  as  shall  be  required  and  approved 
by  said  comptroller.     The  purchaser  at  such  sale  of  such  grant, 
right,  or  privilege  shall  take  the  same  only  upon  and  subject  to 
the  following  further  conditions,  viz.:    First.  That  the  rails  to 
be  laid  in  the  construction  of  said  railroad  shall  be  of  the  kind 
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known  as  the  *  Richards  Patent  Girder  Rail ;'  the  said  rails  to 
be  so  laid  that  their  edges  shall  be  flush  with  the  pavement ; 
and  the  purchaser  at  said  sale  at  all  times  to  keep  and  maintain 
the  pavement  between  its  rails  in  good  condition  and  repair. 
Second.  That  the  purchaser,  as  hereinbefore  specified,  shall 
charge  no  greater  than  a  five-cent  fare  for  one  continuous  pass- 
age from  Seneca  street,  along  Main  street,  and  over  the  route 
specified  in  this  grant,  to  Forest  avenue.  Third.  The  right, 
privilege,  and  franchise,  as  aforesaid,  to  be  sold,  is  the  right, 
privilege,  and  franchise  of  using  the  following  streets,  avenues, 
and  public  places  in  the  city  of  Buffalo,  for  the  purpose  of  con- 
structing, operating,  and  maintaining  a  street  railroad  as  fol- 
lows, [as  stated  in  the  resolution  of  the  common  council].  Wil- 
liam E.  Delaney,  City  Clerk."  The  relator  bid  at  the  sale  36 
per  cent  of  its  gross  receipts  per  annum,  which  was  the  highest 
bid,  as  determined  by  the  comptroller ;  and  the  franchise  was 
awarded  to  it,  subject  to  its  giving  security  as  required  by 
chapter  642  of  the  Laws  of  1886.  Thereafter,  and  within  a 
reasonable  time,  the  comptroller  caused  to  be  prepared  and  pre- 
sented to  the  relator  for  its  execution,  and  then  and  there  de- 
manded and  required  it  to  execute,  a  bond  in  the  penalty  of 
$20,coo,  containing  the  conditions  prescribed  in  the  statute,  and 
many  other  conditions.  The  relator,  deeming  the  bond  illegal 
and  unauthorized  by  the  law  of  1886,  made  objections  to  cer- 
tain conditions  contained  therein,  and  refused  to  execute  the 
same.  Thereupon  it  caused  to  be  prepared  and  executed  a 
bond,  which  it  presented  to  the  comptroller,  in  the  penalty  of 
$20,000,  in  the  same  general  form  as  the  bond  demanded  by 
the  comptroller,  containing  the  conditions  prescribed  in  the  law 
of  1886,  as  well  as  some  further  conditions,  which  were  also, 
with  others,  contained  in  the  bond  prepared  by  the  comptroller; 
and  it  demanded  that  he  should  accept  and  approve  the  bond 
as  the  security  required  by  the  act  of  1886.  This  he  refused  to 
do,  giving  as  a  reason  for  such  refusal  that  it  did  not  contain  all 
the  conditions  specified  in  the  bond  presented  by  him  to  the 
relator;  expressly  admitting,  however,  that  the  sureties  and  the 
amount  of  the  penalty  were  satisfactory.  No  objection  was 
made  to  the  general  form  of  the  bond,  or  that  it  did  not  con- 
tain all  the  conditions  required  by  the  statute  of  1886,  or  by 
the  resolution  of  the  common  council,  or  by  the  notice  of  sale 
as  published. 

We  are  of  opinion  that  the  comptroller  was  bound  to  ac- 
cept and  approve  the  bond.  *It  contains  all  that  the  statute  re- 
quires, and  he  had  no  right  to  exact  any  other  conditions.  He 
did  not  object,  and  could  not  object,  to  the  other  conditions 
contained  in  the  bond.  His  sole  objection  was  that  some  con- 
ditions were  omitted  from  the  bond  which  he  determined  ought 
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to  be  contained  therein.  The  conditions,  aside  from  those  re- 
quired by  tjie  statute  for  the  payment  of  a  percent- 
age of  gross  receipts,  and  for  the  commencement  and  ?J"JJr?**^ 
completion  of  the  road  within  the  prescribed  times,  ce^boBd?*' 
were  harmless,  not  illegal  or  against  public  pol- 
icy, but  were  mafnly,  if  not  exclusively,  conditions  for  the  per- 
formance of  such  things  as  the  law,  without  any  agreement 
whatever,  required  the  relator  to  observe  and  perform.  There 
is  no  ground  for  claiming  that  the  bond  would  be  illegal  and 
void  as  given  colore  officii^  because  it  was  voluntarily  executed 
and  tendered  to  obtain  a  franchise  and  privileges  from  the  city  ; 
and,  certainly,  after  by  mandamus  compelling  the  comptroller 
to  accept  and  approve  the  bond,  it  could  not  be  maintained  by 
any  of  the  obligors  that  it  was  illegally  exacted  from  the  princi- 
pals. The  bond  being  sufficient  and  unobjectionable  in  form, 
and  the  comptroller  having  approved  of  the  amount  of  the  pen- 
alty and  of  the  sufficiency  of  the  sureties,  he  had  no  further 
discretion  to  exercise,  and  was  bound  to  accept  and  approve  it ; 
and  these  further  acts  were  administrative  merely.  The  bounds 
of  discretion  and  judicial  action  having  been  passed,  this  is  a 
proper  case  to  compel  the  performance  of  his  further  duties  by 
mandamus. 

It  has  been  said  that  the  action  of  the  common  council  was 
illegal  and  void,  because  it  required  the  purchaser  of  the  fran- 
chise to  carry  passengers  from  Seneca  street  through  ^ 
the  route  specified  in  the  grant  for  a  single  fare  of  ^ml^n 
five  cents  for  one  continuous  passage.  The  reso-  ihoMid  im  ear- 
lution  undoubtedly  required  the  railway  company  jJiJ*^*"©' ""«»»"• 
taking  the  grant  to  carry  passengers  to  and  from 
points  beyond  one  of  its  termini.  This  was  a  condition  which  it 
could  impose.  It  might  be  difficult  for  the  company  taking  the 
grant  to  perform  it.  But  it  was  not  impossible  to  perform  it,  be- 
cause, under  the  statutes,  there  was  a  way  by  which  the  relator 
could  obtain  the  right  to  run  upon  the  tracks  of  the  East-Side 
Street-R.  Co.,  which  owned  the  road  between  Seneca  street  and 
one  terminus  of  the  route  granted.  If  it  should  turn  out  that  it 
could  not  comply  with  the  terms  of  the  grant  in  the  respect 
mentioned,  the  result  would  be  simply  that  it  would  be  exposed 
to  the  forfeiture  of  its  franchises  and  rights.  It  might  be  that 
the  common  council  did  not  sufficiently  protect  the  rights  of  the 
city  and  the  interests  of  the  public  in  the  resolution  granting 
consent  to  the  use  of  the  streets  for  the  railway.  But  there  is 
no  help  for  that  now.  Its  action  is  final,  and  everybody  .must 
abide  by  that.  Its  neglect,  if  there  was  any,  cannot  be  remedied 
by  exacting  of  the  purchaser  a  bond  which  it  is  not  bound  to 
give.  If,  however,  it  should  abuse  its  privileges,  or  violate  any 
law  or  condition  applicable  to  it,  or  so  operate  its  road  as  to 
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annoy,  oppress,  or  seriously  discommode  the  public,  the  attor- 
ney-general, in  behalf  of  the  people,  or  the  local  authorities,  in 
behalf  of  the  city,  or  the  legislature,  in  the  exercise  of  the  sov- 
ereign power,  will  doubtless  find  or  devise  some  adequate  ren>- 
edy  for  every  serious  grievance. 

Our  conclusion  therefore  is  that  the  orders  of  the  general  and 
special  terms  should  be  reversed,  and  the  writ  of  peremtory 
mandamus  should  be  issued,  without  costs. 

All  concur,  except  Danforth,  J.,  not  voting. 


Moore  et  aL^  Commissioners^ 
Brooklyn  City  R.  Co. 

(New  York  Court  of  Appeals,  Jan,  17,  1888.) 

Street  Railway — Removal  of  Depot — Injunction. — An  injunction  will  not 
be  granted  restraining  a  ciiy  railroad  company  from  moving  its  depot  and 
business  to  a  safer  and  more  convenient  place  for  the  travelling  public 
thereby  abandoning  a  portion  of  its  road. 

Same— Control  of— Removal  of  Depot— Authority  of  Commiseionera  to 
Restrain^ — Under  the  act  of  1855,  chap.  255.  providing  that  highway  com- 
missioners may  maintain  an  action  against  a  railroad  company  to  "sustain 
the  rights  of  the  public  in  or  to  a  highway,  or  to  enforce  performance  of 
any  duty  enjoined  upon  a  railroad  corporation  in  relation  to  a  highway/' 
the  highway  commissioners  of  the  town  of  New  Utrecht  have  no  Ic^ 
capacity  to  maintain  an  action  to  restrain  a  railroad  company  from  chang- 
ing the  location  of  its  depots,  when  the  action  is  not  brought  for  any  of 
the  purposes  specified  in  the  act. 

Appeal  from  General  Term,  Supreme  Court,  Second  District. 

This  action  is  brought  by  Peter  C.  Moore,  Henry  Martin,  and 
James  Redmond,  as  highway  commissioners  of  the  town  of  New 
Utrecht,  to  restrain  the  Brooklyn  City  R.  Co.  from  discontinu- 
ing the  use  of  its  depot  at  the  terminus  of  its  track,  and  a  portion 
of  such  track,  and  establishing  the  terminus  at  another  point. 
This  appeal  is  brought  from  an  order  denying  the  injunction. 

Wm.  Sullivan  for  appellants. 

Thos.  E.  Pearsall  for  respondent. 

Andrews,  J. — The  real  purpose  of  this  action  is  to  compel 
the  defendant  to  maintain  the  terminus  of  its  road  at  the  intcr- 
statod.      section  of   Fort    Hamilton  avenue  and   the  Shore 
***  road,  as  fixed  by  the  consents  of  1861,  and  to  pre- 

vent the  company  from  changing  it  from  that  point  to  a  point 
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on  the  Shore  road,  distant  about  600  feet  from  the  intersection 
of  the  two  streets  mentioned.  The  other  relief  demanded  is 
auxiliary  to  this  same  purpose.  The  plaintiffs,  in  bringing  the 
action,  claim  to  represent  the  interests  of  the  public.  The 
findings,  however,  show  that  the  proposed  change  in  the  ter- 
minus of  the  road  is  demanded  by  public  convenience  and 
safety.  It  is  found  that  the  operation  of  the  road  along  Fort 
Hamilton  avenue  and  the  Shore  road  was  and  is  a  dangerous 
obstruction  to  travel,  and  also  that  by  the  establishment  of  the 
proposed  depot  the  public  will  be  accommodated,  and  a  danger- 
ous obstruction  will  be  removed  from  the  highway. 

It  appears  that  the  proposed  change  in  the  terminus  will 
involve  the  abandonment  of  about  1000  feet  of  the  road.  The 
plaintiffs,  by  not  incorporating  the  evidence  in  the 
record,  have  assented  to  the  correctness  of  the  find-  faJHcSoi.*^ 
ing^  Upon  the  facts  found  the  action  is  apparently 
prosecuted  by  public  officers,  not  to  subserve  the  public  inter- 
est, but  in  hostility  to  them.  The  plaintiffs  insist  that  they  are 
entitled  to  maintain  the  action  on  the  ground  that  the  defend- 
ant is  under  a  legal  obligation  to  maintain  and  operate  the  road 
over  the  entire  route  specified  in  the  consents  of  1 861,  and  to 
the  precise  terminus  therein  mentioned.  There  would  be  great 
difficulty  in  maintaining  an  action  to  compel  the  performance  of 
this  obligation,  even  if  the  public  interests  required  its  observ- 
ance. People  V.  R.  Co.,  24  N.  Y.  261  ;  Palmer  v.  Plank-Road 
Co.,  II  N.  Y.  376.  But  it  is,  we  think,  a  conclusive  answer  in 
this  case  to  the  remedy  by  injunction  that  no  public  injury  will 
result  from  the  proposed  action  of  the  defendant.  The  threat- 
•  ened  violation  of  a  mere  naked  legal  right,  unaccompanied  by 
special  circumstances,  is  not  a  ground  for  injunction,  when,  as 
in  this  case,  legal  remedies  are  adequate  to  redress  any  resulting 
injury.  McHenry  v,  Jewett,  90  N.  Y.  58,  2  Story,  Eq.  Jur.  § 
927,  c,  I.  If  the  defendant  violates  its  charter,  or  fails  to  per- 
form the  conditions  under  which  it  exercises  its  franchises,  or  if. 
In  the  management  of  its  trains  or  business,  it  unlawfully  occu- 
pies or  obstructs  the  public  highway,  the  remedy  in  the  former 
case  is  by  a  proceeding  in  behalf  of  the  people  by  the  attorney- 
general  to  annul  or  forfeit  its  franchise,  and  in  the  latter  by  in. 
dictment  or  proceedings  under  the  statute. 

We  are  also  of  opinion  that  in  respect  to  the  main  relief  the 
plaintiffs,   as  highway  commissioners,  have   no   legal   capacity 
to   maintain   the    action.      This   is    not    an   action 
brought  to  "  sustain  the  rights  of  the  public  in  and  J^m^^ 
to  a  highway,  or  to  enforce  the  performance  of  any  etpftcitj  to 
duty  Enjoined  upon  a  railroad  corporation  in  relation  JJJJI'***"  •^ 
to  a  highway,'!  within  the  act  of  1855,  c.  255  ;  nor  is 
it  ntaintainable  under  the  general  law  regulating  the  power  aad 
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duties,  of  commissioners  of  highways.  Cornell  v.  Turnpike  Co., 
25  Wend.  365  ;  Cornell  v.  Town  of  Guilford,  i  Denio,  510; 
Palmer  v.  Plank-Road  Co.,  supra. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Relocation  of  Station.^See  Attorney-General  v^  Eastern  R.  Co.,  21  Am. 
&  Eng.  R.  R.  Cas.  237. 


People 
O'Brien  et  al. 

{New  York  Court  of  Appeals^  November  27,  1888.) 

Street  Railways  —  Limited  Existence  —  Acquiring  Fee  in  Land  —  Estate 
Taken. — A  railroad  corporation,  although  created  for  a  limited  period 
only,  may  acquire  title  m  fee  of  lands  or  property  necessary  for  its  use; 
ana  where  no  limitation  or  restriction  upon  the  right  conveyed  is  con- 
tained in  the  grant,  the  corporation  tal<es  all  the  estate  possessed  by  the 
grantor. 

Same— Fee  to  Streets  in  New  York  City— Conveyance  by  Authorities.— 
The  title  to  streets  in  the  city  of  New  York  is  vested  in  the  city,  in  trust 
for  the  people  of  the  state ;  and  under  the  constitution  and  statutes,  the 
state  possesses  authority  to  convey  such  title  as  is  necessary  for  the  pur- 
pose to  corporations  desiring  to  acquire  the  same  for  use  as  a  street  rail- 
road. 

Same — Granting  Irrevocable  Interest. — The  city  of  New  York  has  power 
to  grant  an  interest  in  public  streets  for  a  public  use  in  perpetuity,  whicli 
shall  be  irrevocable. 

Same— Franchise  Vests  Interest  In  Streets.— A  grant  by  the  duly  con- 
stituted authorities  of  the  city  of  New  York,  of  the  right  to  construct  and 
operate  its  road  in  the  streets  of  the  city,  is  a  grant  in  fee,  vesting  the 
grantee  with  an  interest  in  the  streets  in  perpetuity  to  the  extent  neces- 
sary for  the  purposes  of  its  road. 

Same— Broadway  Surface  Railway — Grant  to— Interest  Acquired — Repeal 
of  Charter.— Under  the  grant  from  the  city  of  New  York  to  the  Broadway 
Surface  R.  Co.,  of  the  right  to  construct  and  op)erate  its  road*  in  the  streets 
of  the  city,  and  to  make  traffic  contracts  with  another  comp)any  by  which 
the  latter  should  obtain  the  right  to  run  cars  over  the  tracks  of  the 
former  company,  which  grant  imposed  no  conditions  or  restrictions  in 
respect  to  the  duration  of  such  contract  rights  or  otherwise,  the  Broadway 
Surface  Co.  did  not  take  a  mere  license,  but  an  estate  in  fee  in  perpetuity, 
which  estate  constitutes  property  of  which  it  and  its  grantees  cannot  be 
deprived  by  a  subsequent  act  repealing  its  charter. 

Same- Dissolution  of  Corporation — Succession. — If  a  legislative  actdis 
solving  a  corporation  makes  no  provision  for  the  right  of  succession  to  its 
property,  such  right  is  governed  by  i  N.  Y.   Rev.  Stats,  tit.  3,  chap.  18. 
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sees.  9,  10,  under  which  the  title  vests  immediately  in  the  directors,  in  trust 
for  the  creditors  and  stockholders. 

Same — Constitutional  Law — Due  Process  of  Law. — Chapter  271,  Laws  of 
1886,  providing  for  the  sale  of  the  rights  of  the  Broadway  Surface  R.  Co. 
to  run  its  cars  on  the  city  streets,  the  proceeds  of  such  sale  to  be  paid  to 
the  city,  is  in  violation  of  the  constitutional  prohibition  against  changing 
the  ownership  of  property  without  due  process  of  law,  it  being  an  attempt 
to  transfer  such  rights  by  mere  force  of  the  statute,  without  the  consent 
or  knowledge  of  their  lawful  owners. 

Corporations— Dissolution  by  Act  of  Legislature — Winding  up  Affairs — 
Application  of  Chap.  310  of  Laws  of  1886. — Chap.  310,  Laws  of  1886,  pro- 
viding that,  whenever  a  corporation  is  dissolved  by  a  legislative  act,  it 
shall  be  the  duty  of  the  attorney-general  to  bring  a  suit  to  wind  up  its 
affairs,  is  prospective  in  its  operation,  and  has  no  application  to  the 
Broadway  Surface  R.  Co.,  which  was  dissolved  a  few  days  prior  to  its 
passage. 

Same — Receiver — Litigation  of  Claims— Invalidity  of  Statute. — A  receiver 
of  the  property  of  a  dissolved  corpor-ation,  being  the  representative  of  the 
debtor,  upon  whom  the  duty  rests  to  scrutinize  the  claims  against  the 
estate,  and  reject  and  defend  against  those  he  believes  to  be  unfounded  or 
illegal,  cannot  be  impartial  in  a  litigation  between  himself  and  creditors 
as  to  such  claims;  and  hence  a  statute  making  such  receiver  the  referee  to 
lake  the  proof  of  claims,  and  the  judge  to  determine  the  materiality  of 
evidence  offered  in  their  support,  is  in  violation  of  the  fundamental  rule, 
in  the  administration  of  justice,  that  no  man  can  be  judge  in  his  own  case. 

Same — ^Constitutional  Law— Impairing  Obligation  of  Contracts. — A  provi- 
sion in  such  a  statute,  makmg  proof  of  the  cost  of  the  obligation,  instead 
of  the  liability  of  the  debtor  as  shown  by  the  terms  of  the  contract,  the 
measure  of  the  creditor's  recovery,  and  requiring  the  creditor  to  accept 
payment  of  an  obligation  before  maturity,  violates  the  provision  of  the 
constitution  against  impairing  the  obligation  of  contracts. 

Same — Vesting  Property  in  Directors — Statute  Transferring  to  Receiver — 
Invalidity.— ; Where,  under  the  laws  in  force  at  the  time  of  the  dissolution  of 
a  corporation,  the  property  vested  immediately  in  its  directors,  who  took 
as  trustees  for  the  stockholders  and  creditors,  a  subsequent  statute  pro- 
viding for  the  appointment,  without  making  the  directors  parties  to  the 
action,  of  a  receiver  of  the  property  of  the  dissolved  corporation,  and  for 
a  transfer  of  its  assets  to  him  by  force  of  the  statute,  after  the  title  had  be- 
come vested  in  the  directors,  is  in  violation  of  the  constitutional  prohibi- 
tion against  the  taking  of  private  property  without  due  process  of  law. 

Railways  in  Street — Lease  of  Franchise — Traffic  Contracts. — The  proviso 
contained  in  the  New  York  Laws  of  1884,  chap.  252,  sec.  15,  to  the  effect 
that  the  section  shall  not  be  construed  to  authorize  companies  organized 
thereunder  to  lease  their  rights  or  franchises  to  any  other  company  own- 
ing and  operating  a  parallel  road,  is  not  intended  to  preclude  such  com- 
panies from  makmg  traffic  contracts  for  the  partial  use  of  their  respective 
roads  beyond  the  line  of  parallelism. 

Appeal  from  Supreme  Court,  General  Term,  Third  Depart- 
ment. 

This  action  was  brought  by  the  people  of  the  state  of  New 
York  V.  John  O'Brien,  as  receiver  of  the  Broadway  Surface 
R.  Co.,  the  city  of  New  York,  the  Broadway  &  Seventh  Avenue 
R.  Co.,  with  which  the  Broadway  Surface  Co.  made  traffic  con- 
tracts for  the  use  of  its  road,  and  others,  to  determine  the  re- 
spective rights  and  liabilities  of  the  Broadway  Surface  Co.  and 
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its  stockholders,  mortgagees,  creditors,  and  contractors.  The 
appeal  was  taken  by  the  plaintiff,  and  by  the  defendant,  except 
the  two  railroad  companies. 

Charles  F.  Tabor ^  Denis  O'Brien,  and  William  A.  Paste  for  the 
People. 

Denis  O'Brien  for  the  receiver. 

Alexander  &  'Green  {William  C.  Gulliver  of  counsel)  for  de- 
fendants McLean,  Bird,  Selmes,  Pentz,  and  Richmond. 

James  C>  Carter  and  Eliku  Root  for  the  Broadway  &  Seventh 
Avenue*  R.  Co. 

Edward  Winslow  Paige  for  defendant  Palmer. 

Nash  &  Kingsford  and  Chas.  Z.  Jones  (5.  P.  Nash  of  counsel) 
for  bondholders  and  mortgagee. 

RUGER,  C.J. — It  will  not  be  unprofitable  at  the  outset  to  re. 
OrigiB  aad  ^^  some  of  the  prominent  incidents  attending  the 
op«niiioii  of  origin  and  operation  of  the  Broadway  Surface  R.  Co., 
BnMdwaynMd  for  the  purpose  of  obtaining  a  clearer  view  of  the 
reviewed.  situation  of  the  parties,  and  their  relation  to  the  sub- 
ject  of  the  action.  On  May  13,  1884,  that  company  filed  ar- 
ticles of  association,  and  became  incorporated  as  a  street- railroad 
company,  under  the  provisions  of  chapter  252  of  the  Laws  of 
1884,  a  general  act  passed  to  authorize  the  formation  of  street- 
railroad  corporations,  pursuant  to  the  mode  introduced  by  the 
amendment  to  the  Constitution  of  1875.  By  such  incorporation, 
the.  company  became  an  artificial  being,  endowed  with  capacity 
to  acquire  and  hold  such  rights  and  property,  both  real  and  per- 
sonal, as  were  necessary  to  enable  it  to  transact  the  business  for  * 
which  it  was  created,  and  allowed  to  mortgage  its  franchises  as 
security  for  loans  made  to  it,  but  having  no  present  authority 
to  construct  or  operate  a  railroad  upon  the  streets  of  any  muni- 
cipality. This  right,  under  the  constitution,  could  be  acquired 
only  from  the  city  authorities,  and  they  could  grant  or  refuse  it 
at  their  pleasure.  The  constitution  not  only  made  the  consent 
of  the  municipal  authorities  indispensable  to  the  creation  of 
such  a  right,  but,  by  implication,  conferred  authority  upon  them 
to  grant  the  consent  upon  such  terms  and  conditions  as  they 
chose  to  impose,  and  upon  the  corporation  the  right  to  acquire 
it  by  purchase.  The  framers  of  the  constitution,  evidently  treat- 
ing the  privilege  as  a  valuable  one,  which  should  be  disposed  of 
for  the  benefit  of  the  municipality,  to  those  who  would  pay  the 
highest  price  for  it,  gave  the  municipal  authorities  the  exclusive 
right  to  grant  the  privilege,  which  had  theretofore  been  exer- 
cised by  the  legislature  alone,  and  authorized  its  acquisition  by 
contract  from  such  municipality.  In  re  Cable  Co.,  109  N.  Y. 
32 ;  Mayor,  etc.  v.  Railroad  Co.,  49  N.  Y.  657.  The  subsequent 
legislation  of  the  state  confirms  this  view,  for  at  times  it  has 
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provided  that  such  right  might  be  sold  at  auction,  and  by  chap- 
ters 65  and  642  of  the  Laws  of  1886  makes  it  obligatory  upon  the 
municipalities  to  dispose  of  such  right  by  public  auction  to  the 
highest  bidder.  Previous  to  December  5,  1884,  this  company 
applied  to  the  municipality  of  New  York  for  authority  to  lay 
tracks  and  run  cars  over  Broadway  from  the  Battery  to  Fifteenth 
street ;  and  on  that  day,  by  resolution  of  the  common  council, 
the  consent  of  the  city  was  given,  upon  the  terms  and  condi- 
tions  prescribed  in  the  resolution  granting  it,  among  which  was 
the  annual  payment  of  a  considerable  sum  of  money  to  the 
municipality.  It  is  conceded  that  the  Broadway  Surface  Co. 
duly  accepted  the  grant,  and  fully  complied  with  and  performed 
all  of  the  terms  and  conditions  provided  therein  to  entitle  it  to 
acquire,  construct,  and  operate  its  road.  We  know,  not  only 
from  contemporary  history,  but  from  cases  which  have  already 
reached  this  court,  that  serious  questions  have  arisen  with  refer- 
ence to  the  propriety  of  the  means  by  which  the  corporators  of 
the  company  obtained  this  consent  from  the  municipal  author- 
ities ;  but  they  are  not  involved  in  this  case,  and  have  no  bear- 
ing upon  the  questions  presented  for  discussion  by  the  record. 
The  company  subsequently  obtained  the  favorable  report  of  a 
commission  duly  appointed  by  the  supreme  court,  in  lieu  of  the 
consent  of  abutting  property-owners,  and  the  order  of  the  court 
confirming  the  action  of  the  commissioners.  After  the  incor- 
poration,  the  Broadway  Surface  Co.  mortgaged  its  property  and 
franchises  as  security  for  contemplated  loans,  and  authorized  its 
bonds  to  be  put  upon  the  market,  for  sale  to  the  public  gener- 
ally, and  they  were  largely  purchased  by  investors,  without 
notice  of  any  defect  in  their  origin  or  execution.  It  also  made 
contracts  with  other  street-railroad  companies  owning,  respec- 
tively, lines  of  road  connecting  with  the  contemplated  line  of 
the  Broadway  Surface  Co.,  and  diverging  therefrom  to  distant 
parts  of  the  city,  for  the  use  of  their  several  tracks  by  each  other, 
for  which  it  received  a  large  present  pecuniary  consideration 
from  each  of  said  companies,  besides  the  exchange  of  mutual 
benefits  and  accommodations.  It  is  not  disputed  by  the  plain- 
tiff but  that,  upon  the  entry  of  the  order  of  confirmation  re- 
ferred to,  the  Broadway  Surface  R.  Co.  became  vested  with  the 
right  of  constructing  a  railroad  on  Broadway,  and  running  cars 
thereon,  to  as  full  an  extent  as  it  had  power  to  acquire,  or  the 
state  and  city  authorities  had  authority  to  grant.  In  the  spring 
of  1885,  the  company  caused  its  track  to  be  constructed  over  the 
roste  authorized,  and,  from  that  time  to  the  4th  day  of  May, 
1886,  when  it  was  dissolved  by  an  act  of  the  legislature,  in  con- 
nection with  connecting  railroad  companies,  ran  its  cars  over 
such  roads  and  the  connecting  lines.  On  May  14,  1886,  in  an 
action  between  the  people,  as  plaintiff,  and  James  A.  Richmond, 
86  A.  &  E.  R.  R.  Ca8.-« 
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the  former  president  of  the  Broadway  Surface  R.  Co.,  as  sole 
defendant,  upon  the  application  of  the  attorney-general,  one 
John  O'Brien  was  appointed  receiver  of  the  property  formerly 
belonging  to  the  Broadway  Surface  Co.,  by  a, justice  of  the  su- 
preme court  of  the  third  judicial  district,  in  an  ex  parte  order 
based  upon  the  summons  and  complaint  in  that  action,  in  pur- 
suance of  and  under  the  authority  alone  of  the  provisions  of 
chapter  310  of  the  Laws  of  1886. 

The  present  action  was  brought  July  8,  1886,  by  the  attorney- 
general,  in  the  name  of  the  people  of  the  state,  against  the  city 
of  New  York,  the  receiver  of  the  Broadway  Surface  R.  Co.,  and 
.  numerous  other  corporations  and  persons  alleged  to 
praiu!nctioB.  have  had  dealings  with  such  company,  either  as  stock- 
holders, mortgagees,  creditors,  or  contractors,  for  the 
purpose  of  obtaining  a  judgment  declaratory  of  the  rights  and 
liabilities  of  the  several  parties  as  affected  by  the  dissolution  of 
the  corporation,  determining  the  fact  as  to  what  were  assets  of 
the  company  and  the  extent  of  the  interests  of  the  several  par- 
ties therein,  and  restraining  the  mortgagees,  contractors,  and 
others  from  taking  legal  proceedings  to  enforce  their  rights  in 
and  liens  upon  the  property  of  the  corporation.  It  is  not  claimed 
that  the  state  has  any  legal  interest  in  the  determination  of 
these  questions,  or  that  the  receiver  has  not  ample  power  at  law 
to  obtain  possession  of  such  assets  as  he  may  be  entitled  to,  or 
to  protect  the  property  of  the  corporation  from  unlawful  claims. 
It  is  claimed  that  the  action  is  maintainable  under  the  provi- 
sions of  section  i  of  chapter  310  of  the  Laws  of  1886,  by  virtue 
of  the  provision  making  it  the  duty  of  the  attorney-general, 
upon  the  dissolution  of  a  corporation  by  legislative  action,  "  im- 
mediately thereafter  to  bring  a  suit  to  wind  up  and  finally  settle 
and  adjust  the  affairs  of  such  annulled  and  dissolved  corpora- 
tion." The  mode  by  which  such  settlement  and  adjustment  of 
affairs  shall  .be  made  is  prescribed  particularly  in  the  act,  and 
contemplates  the  appointment  of  a  receiver,  and  proceedings  by 
him  to  take  possession  of  the  property  and  convert  it  into 
money,  to  ascertain  and  determine  the  liabilities  of  the  corpora- 
tion to  its  creditors,  and  to  distribute  its  assets  among  those  en- 
titled to  them.  The  complaint  shows  that,  previous  to  the 
commencement  of  this  action,  the  attorney-general  IickI  brought 
a  suit,  in  accordance  with  the  statute,  to  wind  up  the  affairs  of 
the  corporation ;  that  a  receiver  had  been  appointed  therein ; 
and  that  such  action  was  still  pending,  undetermined.  It  then 
proceeds  to  allege  that,  in  consequence  of  various  enumerated 
difficulties  in  obtaining  possession  of  the  property  by  the  re- 
ceiver, this  action  was  brought  **  in  aid  of  the  former  action,  to 
prevent  a  multiplicity  of  suits,  and  to  carry  out  the  provisions 
of  chapter  310  of  the  laws  of  1886." 
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It  is  not  easy  to  see  on  what  theory  such  an  action  can  be 
maintained.  The  state  has  no  interest  entitling  it  to  inter- 
vene to  prevent  a  multiplicity  of  actions  between  state  bo  •«- 
other  parties.  Neither  does  the  action  seem  neces-  thorityto 
sary  or  proper,  in  aid  of  the  former  action.  The  *■*•''▼•"•• 
mode  by  which  the  provisions  of  chapter  310  are  to  be  carried 
out  are  specially  provided  by  that  act  through  the  instru- 
mentality of  a  receiver,  and  it  is  not  claimed  that  the  receiver 
lacked  power  to  litigate  and  settle  any  of  the  questions  pre- 
sented by  this  complaint.  The  receiver  might,  perhaps,  have 
brought  an  action  similar  in  character  to  this,  and  would  have 
had  a  legal  interest,  if  any,  in  the  property  to  be  affected  by  it ; 
but  the  state  has  no  such  interest,  and  has  no  greater  authority 
to  intervene  in  the  litigation  of  controversies  between  individuals 
and  corporations  than  any  other  indifferent  party.  People  v. 
Booth,  32  N.  Y.  397;  People  v,  Ingersoll,  58  N.  Y.  13;  In  re 
Railroad  Co.,  70  N.  Y.  339  ;  People  v.  Railroad  Co.,  89  N.  Y. 
93 ;   People  v.  Railroad  Co.,  57  N.  Y.  161. 

The  suit  which  the  attorney-general  was  authorized  to 
bring  by  section  i  of  chapter  310  has  been  brought,  and  no 
reason  is  suggested  why  all  of  the  objects  of  such  a 
suit  could  not  be  attained  in  that  action.  His  power  er«r7power' 
to  bring  actions  was  exhausted  by  that  suit,  and  it  to  bring  action 
^was  not  contemplated  by  the  act,  or  necessary  to  its  fl*rt*rroit*  ^^ 
purposes,  that  he  should  bring  successive  actions  to 
determine  questions  arising  between  the  receiver  and  adverse 
claimants  of  the  property  represented  by  him.  Those  causes  of 
action  were  by  the  act  vested  in  the  receiver,  and  how  such 
questions  can  be  judicially  and  finally  determined  in  an  action 
between  a  party  representing  no  legal  interest  in  them  and  such 
claimants  it  is  difficult  to  understand.  If  all  of  the  person^  inter- 
ested in  a  litigation  come  in  as  parties,  either  plaintiffs  or  de- 
fendants, and  voluntarily  submit  their  claims  to  the  determina- 
tion of  the  court,  it  is  not  doubted  that  they  may  be  bound  by 
an  adjudication  rendered  in  such  action,  but  it  is  not  claimed 
that  all  of  the  creditors,  bondholders,  or  stockholders  of  the 
Broadway  Surface  R.  Co.  have  been  made  parties,  and  it  affirm- 
atively appears  that  several  of  those  who  have  appeared  have 
objected  to  the  right  of  the  state  to  compel  them  to  litigate 
their  claims  in  this  action.  It  might  very  well  be  held  that  the 
state  was  not  a  party  aggrieved  by  the  determination  of  the 
courts  below,  in  such  a  sense  as  to  entitle  it  to  appeal  therefrom. 

It  is  not  the  duty  of  courts  to  entertain  jurisdiction  of  actions 
brought  for  the  purpose  of  determining  abstract  questions  of  law 
or  of  declaring  the  principles  upon  which  contemplated  con- 
troversies shall  be  determined,  but  they  are  created  to  deal  with 
practical  questions,  in  which  the  rights  of  parties  are  actually  in- 
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volved,  and  are  presented   by  the  persons  interested  in  their 

xletermination.  It  is  claimed  that  this  court  held,  in 
People  T.  People  V.  O'Brien,  103  N.  Y.  657,  that  the  action  was 

Bofaast^jT     maintainable.     We  think  that  claim  is  unfounded, 
right.  The  question  was  not  involved  in  the  motion  there 

considered.  That  was  a  motion  to  change  the  place 
of  trial  of  the  action.  Whether  the  complaint  stated  a  good 
cause  of  action  or  not  could  not  have  been  properly  considered 
or  decided  on  such  a  motion.  The  action  is  certainly  unusual, 
and  is  believed  to  be  unprecedented  in  its  scope  and  design,  and, 
if  held  to  lie  at  all,  presents  a  strong  and  unfavorable  contrast 
to  the  mode  in  which  legal  controversies  are  usually  brought  to 
the  attention  of  judicial  tribunals.  Some  members  of  the  court, 
however,  are  of  the  opinion  that  the  right  of  the  people  to  main- 
tain the  action  depends  wholly  upon  the  question  of  the  consti- 
tutionality of  chapter  310,  referred  to.  Considering  the  magni- 
tude of  the  interests  involved,  and  the  importance  to  the  public 
generally  of  a  speedy  determination  of  the  questions  involving 
the  right  of  operating  a  street  railroad  on  Broadway,  notwith- 
standing the  dissolution  of  the  corporation  to  which  that  right 
was  originally  granted,  we  refrain  from  disposing  of  the  case 
upon  this  ground,  and  proceed  to  an  examination  of  the  princi- 
pal questions  involved. 

Their  determination  involves  an  inquiry  into  the  rights  secured 
by  the  mortgagees  and  bondholders  through  the  mortgages  upon 

the  properfy  and  franchises  of  the  railroad  company, 
^ived?"'""     the  validity  of  the  traffic  contracts  made  by  it  with 

other  street  railroad  corporations,  and  the  effect 
which  the  legislation  of  1886,  comprised  in  chapters  268,  271, 
and  310,  had  upon  such  questions.  In  other  words,  we  think 
the  material  question  for  discussion  here  is  whether  the  fran- 
chise to  maintain  tracks  and  run  cars  on  Broadway  survived  the 
dissolution  of  the  corporation,  and,  if  so,  upon  whom  the  right 
.of  administering  its  affairs  devolved.  Upon  the  trial  of  the  ac- 
tion, a  judgment  was  rendered  in  favor  of  the  contention  of  all 
the  defendants,  except  the  receiver,  to  the  effect  that  the  mort- 
gages were  valid  liens  upon  the  property  and  franchises  of  the 

company,  and  survived  the  dissolution  of  the  corpo- 
JudgmentABd  ration;  that  the  traffic  contracts  were  made  by 
eoBciiisioiis  of  authority  of  law,  and  could  be  enforced,  notwith- 
eonrt  below,     standing  the  dissolution  of  the  corporation  ;  and  that 

chapter  271  and  parts  of  chapter  310  of  the  Laws  of 
1886  were  unconstitutional,  as  violative  of  the  restrictions  of  the 
fundamental  law  in  relation  to  legislation  impairing  the  obliga- 
tion  of  contracts,  and  constituting  a  taking  of  "  property  with- 
out due  process  of  law."  The  court  also  held  that  this  action 
was  maintainable  in  the  name  of  the  people ;  that  a  receiver  of 
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the  property  of  the  dissolved  corporation  had  been  lawfully  ap- 
pointed ;  that  he  was  entitled  to  take  possession  of  its  property, 
and  wind  up  its  affairs,  and  that  the  plaintiffs  were  entitled  to  a 
perpetual  injunction,  restraining  all  of  the  defendants  except  the 
receiver  from  proceeding  with  actions  already  begun,  or  from  in- 
stituting other  proceedings  or  actions  to  enforce,  maintain,  or 
assert*any  of  the  claims,  demands,  or  rights  of  action  affecting 
in  any  manner  the  affairs,  property,  rights,  and  privileges  of  the 
Broadway  Surface  R.  Co.  which  have  been  tried  and  determined 
in  this  action.  Not  only  the  plaintiff,  but  each  of  the  defend- 
ants, except  the  Broadway  &  Seventh  Avenue  R.  Co.,  appealed 
from  this  judgment  to  the  general  term.  That  court  affirmed 
the  judgment  of  the  trial  court.  The  plaintiff  and  all  of  the  de- 
fendants, except  the  two  railroad  corporations,  appeal  from  the 
judgment  of  affirmance  to  this  court,  and  thus  bring  before  us 
every  determination  involved  in  the  judgment.  A  review  of  the 
judgment  brings  up  for  consideration  propositions  very  grave  in 
character,  not  only  on  account  of  the  extent  of  the  private  in- 
terests involved,  but  because  their  determination  will  affect 
great  public  questions  arising  but  of  the  limitations  imposed  by 
the  constitution  upon  the  legislative  power  over  the  property  of 
corporations  lawfully  acquired  under  state  statutes. 

The  statutes  upon  which  the  action  is  predicated  confessedly 
assume  the  right  and  power  of  the  legislature  to  wrest  from  the 
company  its  franchises,  to  transfer  them  to  other  per- 
sons, and  bestow  their  value  upon  the  donees  of  the  JiUJ\*^J^ 
state.    The  statutes  contemplate  the  absolute  de-  MiitioM-cor. 
struction  of  the  property  of  the  corporation,  and  the  poratetwarf- 
loss  of  its  value  to  the  creditors  who  have  made  loans  Jiawi^*' 
in  good  faith  upon  the  security  of  mortgages  upon 
such  property ;  and  this  action  is  avowedly  prosecuted  to  ac- 
complish the  purposes  of  the  legislation.     It  is  therefore  ur- 
gently  contended  by  the  attorney-general  that  none  of  the  fran- 
chises of  the  corporation  survived  its  dissolution,  and  that  the 
mortgages  previously  given  thereon,  as  well   as  all   contracts 
made  with  connecting  street  railroads  for  the  mutual  use  of 
their  respective  roads,  fell  with  the  repeal,  and  could  not  be  en- 
forced.    If  it  copld  be  supposed  for  a  moment  that  this  claim 
was  reasonably  supported  by  authority,  or  maintainable  in  logic 
or  reason,  it  would  give  grave  cause  for  alarm  to  all  holders  of 
corporate  securities.     The  contention  that  securities  represent- 
ing a  large  part  of  the  world's  wealth  are  beyond  the  reach  of 
the  protection  which  the  constitution  gives  to  property,  and  are 
subject  to  the  arbitrary  will  of  successive  legislatures,  to  sanction 
or  destroy  at  their  pleasure  or  discretion,  is  a  proposition  so  re- 
pugnant to  reason  and  justice,  as  well  as  the  traditions  of  the 
Anglo-Saxon  race,  in  respect  to  the  security  of  rights  of  prop- 
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erty,  that  there  is  little  reason  to  suppose  that  it  will  ever  re- 
ceive the  sanction  of  the  judiciary ;  and  we  desire  in  unqualified 
terms  to  express  our  disapprobation  of  such  a  doctrine.  What- 
ever might  have  been  the  intention  of  the  legislature,  or  even 
of  the  framers  of  our  constitution,  in  respect  to  the  effect  of  the 
power  of  repeal  reserved  in  acts  of  incorporation  upon  the  prop- 
erty rights  of  a  corporation,  such  power  must  still  be  exercised 
in  subjection  to  the  provisions  of  the  federal  constitution. 
Considering  the  power  which  the  state  has  to  terminate  the  life 
of  corporations  organized  under  its  laws,  and  the  authority 
which  its  attorney-general  has  by  suit  to  forfeit  its  franchises  for 
misuse  or  abuse,  and  to  regulate  and  restrain  corporations  in  the 
exercise  of  their  corporate  powers,  there  is  little  danger  to  be 
apprehended  from  the  overgrowth  of  power  or  the  monopolistic 
tendencies  of  such  organizations;  but,  whatever  that  danger 
may  be,  it  is  trivial  in  comparison  with  the  wide-spread  loss  and 
destruction  which  would  follow  a  judicial  determination  that  the 
property  invested  in  corporate  securities  was  beyond  the  pale  of 
the  protection  afforded  by  the  fundamental  law.  It  is  not,  per- 
haps, strange,  in  the  great  variety  of  cases  bearing  upon  the  sub-  ^ 
ject,  and  the  manifold  aspects  in  which  questions  relating  to 
corporate  rights  and  property  have  been  presented,  that  dicta 
couched  in  general  language  may  be  found,  giving  color  to  the 
plaintiff's  claim  ;  but  we  think  that  there  are  no  reported  cases 
in  which  the  judgment  of  the  court  has  ever  taken  either  the 
franchises  or  property  of  a  corporation  from  its  stockholders  and 
creditors,  through  the  exercise  of  the  reserved  power  of  amend- 
ment and  repeal,  or  transferred  it  to  other  persons  or  corpora- 
tions, without  provision  made  for  compensation. 

Among  other  claims  made  by  the  state,  it  is  contended  that 
the  stated  term  of  looo  years,  prescribed  in  its  charter  for  the 
Nature  of  duration  of  the  company,  constitutes  a  limitation 
right  acqaired  upon  the  estate  granted,  and  that  therefore  the  cor- 
by eorporatioB  poration  took  a  limited  estate  only  in  its  franchises; 
Munlir*"*'''^  and  that  the  rights  reserved  by  the  Revised  Statutes 
(Laws,  1850,  1884)  and  the  constitution,  to  alter, 
amend,  and  repeal  the  charters  or  laws  under  which  corpora- 
tions might  be  organized,  also  constituted  a  limitation  upon  the 
estate  granted ;  and  that  the  exercise  of  the  right  of  repeal  by 
the  state  accomplished  the  destruction  of  the  corporatiorf  and 
the  annihilation  of  all  franchises  acquired  under  its  charter.  It 
will  be  convenient,  in  the  first  instance,  to  consider  the  nature 
of  the  right  acquired  by  the  corporation  under  the  grant  of  the 
common  council  with  respect  to  its  terms  or  duration.  This  is 
to  be  determined  by  a  consideration  of  the  language  of  the 
grant,  and  the  extent  of  the  interest  which  the  grantor  had 
authority  to  convey.     We  think  this  question  has  been  decided,. 
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by  cases  in  this  court  which  are  binding  upon  us  as  authority, 
in  favor  of  the  perpetuity  of  such  estates.  That  a  corporation, 
although  created  for  a  limited  period,  may  acquire  title  in  fee  to 
lands  or  property  necessary  for  its  use,  was  decided  in  Nicoll  v. 
Railroad  Co.,  12  N.  Y.  121,  where  it  was  held  that  a  railroad 
corporation,  although  created  for  a  limited  period  only,  might 
acquire  such  title,  and  that,  where  no  limitation  or  restriction 
upon  the  right  conveyed  was  contained  in  the  grant,  the  gran- 
tee took  all  of  the  estate  possessed  by  the  grantor. 

The  title  to  streets  in  New  York  is  vested  in  the  city,  in 
trust  for  the  people  of  the  state,  but  under  the  constitution  and 
statutes  it  had  authority  to  convey  such  title  as  was  necessary 
for  the  purpose  to  corporations  desiring  to  acquire  the  same 
for  use  as  a  street  railroad.  The  city  had  authority  to  limit  the 
estate  granted,  either  as  to  the  extent  of  its  use  or  the  time  of 
its  enjoyment,  and  also  had  power  to  grant  an  interest  in  public 
streets  for  a  public  use  in  perpetuity  which  should  be  irrevo- 
cable. Yates  V,  Van  De  Bogert,  56  N.  Y.  526.  Grants  similar 
in  all  material  respects  to  the  one  in  question  have  heretofore 
been  before  the  courts  of  this  state  for  construction,  and  it  has 
been  quite  uniforrtily  held  that  they  are  grants  in  fee,  vesting 
the  grantee  with  an  interest  in  the  street  in  perpetuity  to  the 
extent  necessary  for  the  purposes  of  a  street  railroad.  People 
V.  Sturtevant,  9  N.  Y.  263  ;  Davis  v.  Mayor,  etc.,  14  N.  Y.  506 ; 
Milhau  V.  Sharp,  27  N.  Y.  611  ;  Mayor  v.  Railroad  Co.,  32  N.  Y 
261 ;  Railroad  Co.  v.  Kerr,  72  N.  Y.  330.  Other  cases  are. 
also  reported  in  the  books,  but  it  is  deemed  unnecessary  to 
accumulate  authorities  on  this  point.  In  Milhau  v.  Sharp, 
Judge  Selden  said,  with  reference  to  a  grant  from  the  common 
council  of  New  York  in  no  material  respect  diflfering  from  this : 
**  It  amounted  to  an  immediate  grant  of  an  interest,  and,  it 
would  seem,  of  a  freehold,  in  the  soil  of  the  street  to  the  de- 
fendants. The  rails,  when  laid,  would  become  a  part  of  the 
real  estate,  and  the  exclusive  right  to  maintain  them  perpetually 
is  vested  in  the  defendants,  their  successors,  and  assigns.  I  say 
perpetually,  because  there  is  no  limitation  in  point  of  time  to 
the  continuance  of  the  franchise,  and  no  diiect  power  is  re- 
served to  the  corporation  to  terminate  it.  .  .  .  The  title  to  the 
rails,  when  permanently  attached  to  the  land,  and  such  right  in 
the  land  as  may  be  requisite  for  their  perpetual  maintenance, 
are,  therefore,  granted  to  the  defendants  by  the  resoliftion.'* 
Judge  Comstock,  in  Davis  v.  Mayor,  etc.,  said :  "  As  the  con- 
sideration for  constructing  the  road,  the  ordinance  clearly  con- 
templates that  it  isyto  become  the  private  property 'of  the  asso- 
ciates. They  alone  will  be  entitled  to  place  their  cars  upon  it, 
and,  within  a  maximum  limit,  they  can  charge  what  they  please 
for  the   carriage   of   passengers.      These   rights   are,  in  effect, 
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granted  in  perpetuity."  In  the  case- of  Mayor,  etc.,  v.  Railroad 
Co.,  32  N.  Y.  272,  it  was  said :  "  Assuming  that  the  common 
council  had  power  to  make  the  grant,  then  its  acceptance  by 
Pearsall  and  his  associates,  signified  by  the  execution  of  the 
agreement  with  the  conditions  annexed  thereto,  and  the  duties 
and  obligations  resulting  therefrom,  invested  the  latter  with  the 
right  of  property  in  the  franchise,  which  the  common  council 
could  not  take  away  or  impair  by  any  subsequent  act  of  its  own." 
The  resolution  of  the  common  council  in  this  case  expressly  pro- 
vided for  traffic  contracts,  by  which  the  Broadway  &  Se>tenth 
Avenue  R.  Co.  should  obtain  a  right  to  run  cars  over  the  tracks 
of  the  Broadway  Surface  Railroad ;  and  no  conditions  upon 
the  right  granted  to  the  Broadway  Surface  R.  Co.,  in  respect  to 
the  duration  of  such  contract  rights  or  otherwise,  was  imposed 
by  the  terms  of  the  grant.  It  was  clearly  contemplated  by  its 
provisions  that  the  rights  granted  should  be  exercised  in  per-, 
petuity,  if  public  convenience  required  it,  by  that  corporation  or 
those  who  might  lawfully  succeed  to  its  rights.  When  we  con- 
sider the  mode  required  by  the  statutes  and  the  constitution  to 
be  pursued  in  disposing  of  this  franchise,  the  inference  as  to  its 
perpetuity  seems  to  be  irresistible ;  for  it  cannot  be  supposed 
that  either  the  legislature  or  the  framers  of  the  constitution  in- 
tended to  oflfer  for  public  sale  property  the  title  to  which  was 
defeasible  at  the  option  of  the  vendor,  or  that  such  property 
could  be  made  the  subject  of  successive  sales  to  different  ven- 
dees as  often  as  popular  caprice  might  require  it  to  be  done. 
Neither  can  it  be  supposed  that  they  contemplated  the  resump- 
tion of  property  which    they  had   expressly   authorized   their 

grantee  to  mortgage  and  othen^'ise  dispose  of,  to  the 
8«me<-i6itato  destruction  of  interests  created  therein  by  their  con- 
JjJ^i'JJJ"''    sent.     We   are   therefore   of   the   opinion   that   the 

Broadway  Surface  R.  Co.  took  an  estate  in  perpetu- 
ity in  Broadway,  through  its  grant  from  the  city,  under  the 
authority  of  the  constitution  and  the  act  of  the  legislature.  It 
is  also  well  settled  by  authority  in  this  state  that  such  a  right 
constitutes  property,  within  the  usual  and  common  signification 
of  that  word.  Railroad  Co.  v.  Kerr,  72  N.  Y.  330 ;  People  v. 
Sturtevant,  9  N.  Y.  263. 

When  we  consider  the  generality  with  which  investments 
have  been  made  in  securities  based  upon  corporate  franchises 
Kstare^fMr^  throughout  the  whole  country,  the  numerous  laws 
chiim^-^'  adopted  in  the  several  states  providing  for  their 
tribntMof  security  and  enjoyment,  and  the  extent  of  litigation 
^'•^•rtr-  conducted  in  the  various  courts,  state  and  federal,  in 
which  they  have  been  upheld  and  enforced,  there  is  no  question 
but  that,  in  the  view  of  legislatures,  courts,  and  the  public  at  large, 
certain  corporate  franchises  have  been  uniformly  regarded  as  in- 
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destructible  by  legislative  authority,  and  as  constituting'property 
in  the  highest  sense  of  the  term.  It  is,  however,  earnestly  con- 
tended for  the  state  that  such  a  franchise  is  a  mere  license  or 
privilege,  enjoyable  during  the  life  of  the  grantee  only,  and  revo- 
cable at  the  will  of  the  state.  We  believe  this  proposition  to 
be  not  only  repugnant  to  justice  and  reason,  but  contrary  to  the 
uniform  course  of  authority  in  this  country.  The  laws  of  this 
state  have  made  such  interests  taxable,  inheritable,  alienable,  sub- 
ject to  levy  and  sale  under  execution,  to  condemnation  under 
the  exercise  of  the  right  of  eminent  domain,  and  invested  them 
with  the  attributes  of  property  generally.  We  will  refer  to  a  few 
of  the  statutes  on  this  subject,  from  which  the  implication  arises 
not  only  that  the  state  intended  to  invest  these  franchises  with 
the  character  of  property,  but  also  to  enable  their  mortgagees, 
purchasers,  and  assigns  to  enjoy  their  use  under  an  indefeasible 
title  in  perpetuity.  Thus,  railroad  corporations  have  been  au- 
thorized to  contra<it  with  other  corporations  for  a  qualified  trans- 
fer of  such  franchises  for  terms  unlimited,  except  by  the  agree- 
ment of  the  parties  (chapter  218,  Laws  1839;  section  2,  c.  843, 
Laws  1872  ;  section  15,  c.  252,  Laws  1884) ;  to  pledge  them,  by 
way  of  mortgage,  as  security  for  loans  (subd.  10,  §  28,  c.  140, 
Laws  1850);  to  consolidate  with  other  companies  owning  con- 
necting and  continuous  lines  of  railroad,  and  continue  the  use  of 
such  franchises  under  the  name  of  their  successors  (chapter  108, 
Laws  1875  ;  see  Shields  z/.  Ohio,  95  U.  S.  319).  Mortgagees  and 
others  have  been  authorized  to  purchase  such  franchises,  upon 
mortgage  sale  and  otherwise,  and  afforded  the  right  to  organize 
so  as  to  enjoy  their  use  thereafter.  Section  i,  c.  444,  Laws  1857 ; 
chapters  469,  710,  Laws  1873;  chapter  113,  Laws  1880;  chapter 
430,  Laws  1874.  Purchasers  upon  a  mortgage  or  execution  sale 
have  been  authorized  to  form  associations  for  the  purpose  of 
continuing  the  operation  of  such  railroad,  with  all  its  powers, 
privileges,  and  franchises.  Section  i,  cc.  469,  710,  Laws  1873; 
section  i,  c.  282,  Laws  1854.  The  sale  of  such  franchises  has 
been  authorized  by  the  municipality  where  located  to  parties 
proposing  to  build  street  railroads.  Const.  Amend.  1875  J  sec- 
tion 7,  c.  252,  Laws  1884;  chapters  65,  642,  Laws  1886.  And, 
by  section  15  of  the  act  under  which  this  corporation  was  organ- 
ized, such  companies  were  expressly  permitted  to  lease  or  trans- 
fer their  rights  and  franchises  to  other  street  railroad  corpora- 
tions. Indeed,  it  is  a  matter  of  public  history  that  one  half  of 
the  railroads  of  the  state  are  now  operated  by  organizations 
other  than  those  to  whom  the  franchises  were  originally  granted, 
notwithstanding  their  dissolution,  through  transfers  effected  by 
the  foreclosure  of  mortgages  and  otherwise.  The  statutes  cited, 
as  well  as  others  not  specially  referred  to,  indicate  the  general 
policy  of  the  state  to  render  such  interests  independent  of  the 
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life  of  the  original  corporation,  and  transferable  as  property,  by 
means  of  judicial  proceedings  and  otherwise,  under  certain  re- 
strictions not  pertinent  to  our  present  purpose  particularly  to 
consider.  People  v.  Railroad  Co.,  89  N.  Y.  84.  In  Mayor,  etc., 
V.  Railroad  Co.,  32  N.  Y.  261,  Judge  Brown  said:  "The  rights 
of  municipal  corporations  to  property  in  lands  and  its  usual  in- 
cidents, and  to  create  ferries  and  railroad  franchises,  are  quite 
distinct  and  separate  from  their  duties  as  legislatures,  having  au- 
thority to  pass  ordinances  for  the  control  and  government  of 
persons  and  interests  within  the  city  limits.  The  latter  are 
powers  held  in  trust,  as  all  legislative  powers  are,  to  be  used  and 
exercised  for  the  benefit  and  welfare  of  the  whole  community, 
while  the  former  are  property,  in  the  ordinary  sense,  to  be  ac- 
quired and  conveyed  in  the  same  manner  as  natural  persons  ac- 
quire and  transfer  property."  The  same  learned  judge  said,  in 
Railroad  Co.  v.  Railroad  Co.,  32  Barb.  364 :  "  The  gratit  to  the 
City  R.  Co.,  and  its  acceptance  on  the  conditions  annexed,  with 
the  duties  and  obligations  and  large  expenditures  resulting  there- 
from, would  seem,  therefore,  upon  the  principles  I  have  endeav- 
ored to  state,  to  invest  the  company  with  the  right  of  property 
in  the  franchise,  of  which  it  cannot  be  deprived  without  its  con- 
sent or  against  its  will.'*  It  was  held  by  this  court,  in  Langdon  v. 
Mayor,  etc.,  93  N.  Y.  129,  that  a  grant  from  the  city  of  land  to 
be  used  as  a  wharf  carried  with  it,  as  a  necessary  incident  and  ap- 
purtenance, a  right  of  way  for  vessels  over  adjoining  waters  to  the 
wharf,  and  that,  under  such  grants,  the  property  granted  can 
only  be  resumed  by  the  grantor  when  needed  for  public  use,  by 
the  exercise  of  the  right  of  eminent  domain.  This  court  also 
held,  in  People  v.  Railroad  Co.,  89  N.  Y.  75,  that,  upon  a  fore- 
closure of  the  property  and  franchises  of  a  railroad  corporation, 
an  individual  could  lawfully  become  their  purchaser,  and  could 
hold  and  transfer  them  to  any  corporation  having  or  acquiring 
the  right  to  exercise  such  franchises.  In  Railroad  Co.  v,  Kerr, 
72  N.  Y.  330,  it  was  held  that  the  right  of  a  street  railroad  com- 
pany in  the  use  of  a  street  for  the  purpose  of  its  business  was  a 
property  right,  subject  to  condemnation  for  public  use.  As  we 
have  already  seen,  the  cases  of  People  v,  Sturtevant,  Mayor  v. 
Railroad  Co.,  Davis  v»  Mayor,  and  Milhau  2/.  Sharp,  hereinbefore 
referred  to,  sustain  the  same  views.  The  case  of  Railroad  Co.  v. 
Delamore,  114  U.  S.  501,  is  directly  in  point.  There  the  fran- 
chise, as  here,  was  acquired  by  the  corporation  from  the  munici- 
pal authorities  of  a  city,  under  general  laws  authorizing  the  for- 
mation of  street  railroad  corporations.  It  was  held  :  "  Where 
there  has  been  a  judicial  sale  of  railroad  property  under  a  mort- 
gage, authorized  by  law,  covering  its  franchises,  it  is  now  well 
settled  that  the  franchises  necessary  to  the  use  and  enjoyment 
of  tlic  railroad  pass  to  the  purchase.  ...  It  follows  that,  if  the 


Digitized  by 


Google 


RAILWAY   IN   STREET — ^FRANCHISK— INTEKESTS.  91 

franchises  of  a  railroad  corporation,  essential  to  the  use  of  its 
road,  and  other  tangible  property,  can  by  law  be  mortgaged  to 
secure  its  debts,  the  surrender  of  its  property  upon  the  bankruptcy 
of  the  company  carries  the  franchises,  and  they  may  be  sold  and 
pass  to  the  purchaser  at  the  bankruptcy  sale.**  In  Railroad  Co. 
V,  Commissioners,  1 12  U.  S.  619,  it  was  said  :  "  The  franchise  of 
being  a  corporation  need  not  be  implied  as  necessary  to  secure  to 
the  mortgage  bondholders  or  the  purchasers  at  a  foreclosure 
sale  the  substantial  rights  intended  to  be  secured.  They  ac- 
quire the  ownership  of  the  railroad  and  the  property  incident 
to  it,  and  the  franchise  of  maintaining  and  operating  it  as  a 
road." 

These  rights  of  property  having  been  acquired  and  created 
under  the  express  sanction  and  authority  of  the  state,  it  remains 
to  inquire  whether  they  were  defeasible  and  subject 
to  be  taken  away  through  the  exercise  of  any  power  orer  iym-"**** 
reserved  by  the  state  to  alter,  amend,  and  repeal  laws  «his«ii-8uu- 
or  charters.  The  reservations  applying  to  this  case  ^^  »"*  «•■• 
are  claimed  to  be  as  follows:  (i)  Sect,  i,  art.  8,  tit.  JroTUioM. 
"Corporations,  How  Created  "  (Const.  1846),  provid- 
ing that  "  all  general  laws  and  special  acts  passed  pursuant  to  this 
section  may  be  altered  from  time  to  time  or  repealed  ;*'  (2)  section 
8,  tit.  3,  c.  18,  of  the  Revised  Statutes  (7th  Ed.),  providing  that 
"the  charter  of  every  corporation  that  shall  be  granted  by  the 
legislature  shall  be  subject  to  alteration,  suspension,  and  repeal, 
in  the  discretion  of  the  legislature ;"  (3)  section  48,  c.  140,  Laws 
1850,  providing  that  "the  legislature  may  at  any  time  annul  or 
dissolve  any  incorporation  formed  under  this  act,  but  such  disso- 
lution shall  not  take  away  or  repair  any  remedy  given  against 
any  such  corporation,  its  stockholders,  or  officers,  for  any  liabil- 
ity which  shall  have  been  previously  incurred  ;"  and  (4)  chapter 
282,  Laws  1884,  under  which  this  corporation  was  organized, 
giving  it  all  the  powers  and  privileges  granted,  and  subject  to  all 
of  the  liabilities  imposed  by  chapter  140,  Laws  1850,  and  the 
several  acts  amendatory  thereof,  and  further  providing  that  "  the 
legislature  may  at  any  time  alter,  amend,  or  repeal  this  act.** 
Section  19.  The  constitution  of  1846  for  the  first  time  intro- 
duced restrictions  upon  the  power  of  legislatures  to  grant  special 
charters,  and  required  that  provisions  for  incorporations,  save  in 
exceptional  cases,  should  thereafter  be  made  by  general  laws. 
The  obvious  intent  of  the  constitutional  reservation  was  to  re- 
move any  doubt  as  to  the  power  of  the  legislature  to  amend  or 
repeal  the  laws,  whether  general  or  special,  authorized  by  that 
instrument  for  the  formation  of  corporations,  and  seemed  to  leave 
the  provisions  of  the  Revised  Statutes  in  relation  to  reserved 
power  over  charters  in  full  force  and  effect.  It  will  be  observed 
that  the  constitution  and  the  act  of  1884  provide  specially  for 
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the  amendment  and  repeal  of  statutes  alone,  but  the  Revised 
Statutes  and  the  act  of  1850  are  addressed  to  the  subject  of  the 
annulment  and  repeal  of  charters  created  under  such  statutes.  It 
seems  to  us  that  these  provisions  relate  to  different  subjects,  viz., 
the  repeal  of  laws,  and  the  annulment  of  charters  formed  under 
such  laws ;  and  that  the  power  to  do  one  does  not  naturally  or 
properly  include  the  power  to  do  the  other.  Railroad  Co.  z\ 
Brownel,  24  N.  Y.  345.  Certainly,  the  repeal  of  a  law  authoriz- 
ing corporations  would  not  destroy  organizations  formed  under 
it,  nor  would  the  annulment  of  a  charter  affect  the  law  under 
which  it  was  created.  Neither  does  it  seem  reasonable  to  sup- 
pose, while  taking  away  the  power  of  the  legislature  to  create 
corporate  bodies,  the  constitution  intended  to  confer  power  to 
destroy  them,  thus  enabling  them  to  accomplish  indirectly  that 
which  they  were  precluded  from  doing  directly.  It  must  be  as- 
sumed that  the  framers  of  the  constitution,  as  well  as  the  legis- 
lature, used  the  language  employed  by  them  intelligently,  and 
according  to  its  common  and  customary  signification,  and,  when 
they  spoke  of  the  annulment  and  repeal  of  acts  and  laws,  did  not 
intend  to  embrace  charters  as  well.  These  two  subjects  have 
frequently  been  the  occasion  of  legislative  actions,  and,  since  the 
restrictions  upon  the  powers  of  the  legislature  to  grant  special 
charters,  there  is  no  reason  to  suppose  that  they  did  not  use  the 
language  employed  in  its  literal  sense,  and  especially  so  when  both 
subjects  were  immediately  within  the  contemplation  of  the  law- 
makers. 

In  considering  this  question,  the  provisions  of  the  Revised 
Statutes  may  be   laid   out   of  view  ;  for,   if  they  contain  any 

broader  power  than  the  act  of  1850,  they  must  be 
iM^ia'of^ehiirter  d^^n^cd  ^^  have  been  repealed  by  the  provisions  of 
MfhfcMchin  the  latter  act,,  as  inconsistent  therewith.  The  reser- 
•feorpontioM  vations,  therefore,  which  apply  to  this  case  are  con- 
iKMwoftuto.  tained  in  the  acts  of  1850  and  1884,  which  constitute 

a  part  of  the  railroad  charter.  These  acts  should 
be  read  and  construed  together,  and,  as  thus  considered,  pro- 
vide that  the  legislatute  may  at  any  time  alter,  amend,  and  re- 
peal this  act,  and  may  also  annul  and  dissolve  charters  formed 
thereunder ;  but  such  dissolution  shall  not  take  away  or  impair 
any  remedy  against  such  corporation,  its  officers  and  trustees, 
for  any  liability  previously  incurred.  The  contract  proved  be- 
tween the  corporation  and  the  state  was  intended,  in  respect  to 
a  repeal  of  the  charter,  to  survive  the  dissolution  of  the  corpora- 
tion, and  to  determine  the  rights  of  parties  interested  in  the 
property  in  the  event  of  dissolution.  By  virtue  of  this  contract*, 
the  corporation  secured  rights  subject  to  be  taken  away  under 
certain  restrictions,  and  protected  itself  from  any  consequences 
following  a  repeal  of  its  charter,  except  those  expressly  agreed 
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upon.  But,  even  if  it  be  conceded  that  the  constitutional  pro- 
visions place  the  right  to  repeal  charters,  as  well  as  laws,  Jt>eyond 
the  power  of  legislatures  to  waive  or  destroy,  the  question  still 
remains,  as  to  the  effect  of  such  a  repeal  upon  the  franchises  of 
the  corporation,  whether  it  contemplates  anything  more  than 
the  extinction  of  the  corporate  life,  and  consequent  disability  to 
continue  business  and  exercise  corporate  functions  after  that 
time,  or  has  a  wider  scope  and  effect.  It  may  be  assumed  in 
this  discussion  that  the  authority  of  the  legislature  to  repeal  a 
charter,  if  it  has  expressed  its  intention  to  reserve  such  power  in 
its  grant,  constitutes  a  valid  reservation.  Parties  to  a  contract 
may  lawfully  provide  for  its  termination  at  the  election  of  either 
party,  and  it  may  therefore  be  conceded  that  the  state  had  au- 
thority to  repeal  this  charter,  provided  no  rights  of  property 
were  thereby  invaded  or  destroyed.  In  speaking  of  the  franchises 
of  a  corporation,  we  shall  assume  that  none  are  assignable 
except  by  the  special  authority  of  the  legislature.  We  must 
also  be  understood  as  referring  only  to  such  franchises  as  are 
usually  authorized  to  be  transferred  by  statute,  viz.,  those  requir- 
ing for  their  enjoyment  the  use  of  corporeal  property, — such  as 
railroads,  canals,  telegraph,  gas,  water,  bridge,  and  similar  com- 
panies,— and  not  to  those  which  are  in  their  nature  purely  in- 
corporeal and  inalienable, — such  as  the  right  of  corporate  life, 
the  exercise  of  banking,  trading,  and  insurance  powers,  and  sim- 
ilar privileges.  The  franchises  last  referred  to  being  personal  in 
character,  and  dependent  upon  the  continued  existence  of  the 
donee  for  their  lawful  exercise,  necessarily  expire  with  the  ex- 
tinction of  corporate  life,  unless  special  provision  is  otherwise 
made.  People  v.  Railroad  Co.,  89  N.  Y.  84 ;  Metz  v.  Railroad 
Co.,  58  N.  Y.  61.  In  the  former  class  it  has  been  held  that,  at 
common  law,  real  estate  acquired  for  the  use  of  a  canal  company 
could  not  be  sold,  on  execution  against  the  corporation,  separate 
from  its  franchise,  so  as  to  destroy  or  impair  the  value  of  such 
franchise  (Gue  v.  Canal  Co.,  24  How.  257) ;  and,  by  parity  of 
reasoning,  it  must  follow  that  the  tracks  of  a  railroad  company, 
and  the  franchise  of  maintaining  and  operating  it  in  a  public 
street, -are  equally  inseparable,  in  the  absence  of  express  legisla- 
tive authority  providing  for  their  severance.  The  statute  of  our 
state  authorizing  the  sale  of  the  franchise  and  property  of  a 
railroad  company  on  execution  seems  to  recognize  the  indissolu- 
bility of  the  connection  between  the  corporeal  property  and  its 
incorporeal  right  of  enjoyment.  It  is  also  to  be  observed  that 
in  none  of  the  provisions  for  repeal  in  this  state  is  there  any- 
thing contained  which  purports  to  confer  power  to  take  away  or 
destroy  property,  or  annul  contracts ;  and  the  contention  that 
the  property  of  a  dissolved  corporation  is  forfeited,  rests  wholly 
upon  what  is  claimed  to  be  the  necessary  consequence  of  the 
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extinction  of  corporate  life.  We  do  not  think  the  dissolution  of 
a  corporation  works  any  such  effect.  It  would  not  naturally 
seem  to  have  any  other  operation  upon  its  contracts  or  property 
rights  than  the  death  of  a  natural  person  upon  his.  Mumma  v. 
Potomac  Co.,  8  Pet.  285.  The  power  to  repeal  the  charter  of  a 
corporation  cannot,  upon  any  legal  principle,  include  the  power 
to  repeal  what  is  in  its  nature  irrepealable,  or  to  undo  what  has 
been  lawfully  done,  under  power  lawfully  conferred.  Butler  z'. 
Palmer,  i  Hill,  335.  The  authorities  seem  to  be  uniform,  to 
the  effect  that  a  reservation  of  the  right  to  repeal  enables  a 
legislature  to  effect  a  destruction  -of  the  corporate  life  and  dis- 
able it  from  continuing  its  corporate  business.  People  v.  Rail- 
road Co.,  70  N.  Y.  569;  Philips  v.  Wickham,  I  Paige,  590;  and 
a  reservation  of  the  right  to  alter  and  amend,  confers  power  to 
pass  all  needful  laws  for  the  regulation  and  control  of  the 
domestic  affairs  of  a  corporation,  freed  from  the  restrictions 
imposed  by  the  federal  constitution  upon  legislation  impairing 
the  obligation  of  contracts.  Munn  v.  Illinois,  94  U.  S.  123. 
We  think  no  well-considered  case  has  gone  further  than  this, 
while,  in  many  cases,  such  power  has  been  expressly  held  to  be 
limited  to  the  effect  stated.  In  the  language  of  Chief  Justice 
Marshall  in  Fletcher  v.  Peck,  6  Cranch,  135  :  **  If  an  act  be  done 
under  a  law,  a  succeeding  legislature  cannot  undo  it.  The  past 
cannot  be  recalled  by  the  most  absolute  power.  Conveyances 
have  been  made  ;  those  conveyances  have  vested  legal  estates ; 
and,  if  those  estates  may  be  seized  by  the  sovereign  authority, 
still,  that  they  originally  vested  is  a  fact,  and  cannot  cease  to  be 
a  fact.  When,  then,  a  law  is  in  the  nature  of  a  contract,  when 
absolute  rights  have  vested  under  that  contract,  a  repeal  of  the 
law  cannot  divest  those  rights."  It  would  seem  to  be  quite 
obvious  that  a  power  existing  in  the  legislature  by  virtue  of  a 
reservation  only,  could  not  be  made  the  foundation  of  an  author- 
ity to  do  that  which  is  expressly  inhibited  by  the  constitution, 
or  afford  the  basis  of  a  claim  to  increase  jurisdiction  over  the 
lives,  liberty,  or  property  of  citizens,  beyond  the  scope  of  ex- 
press constitutional  power. 

Since  the  decision  of  the  celebrated  Dartmouth  College  Case, 
4  Wheat.  518,  the  doctrine  that  a  grant  of  corporate  pow- 
ers by  the  sovereign  to  an  association  of  individuals  for  public 
use  constitutes  a  contract  within  the  meaning'  of  the  federal 
constitution  prohibiting  state  legislatures  from  passing  laws 
impairing  its  obligations,  has,  although  sometimes  criticised, 
been  uniforml}^  acquiesced  in  by  the  courts  of  the  several  states 
as  the  law  of  the  land,  and  may  be  regarded  as  too  firmly  estab- 
lished to  admit  of  question  or  dispute.  People  v,  Sturtevant, 
supra ;  Milhau  ?'.  Sharp,  supra ;  Railroad  Co.  v.  Railroad  Qo., 
supra.     The  intimation  by  Judge  Story  in  that  case,  that  the 
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rule  might  be  otherwise  if  the  legislature  should  reserve  the 
power  of  amending  or  repealing  it,  led  to  the  adoption  by  the 
legislatures  of  the  varicAis  states  of  the  practice  of  incorporating 
such  reservations  in  acts  of  incorporation.  Whatever  may  be 
the  effect  of  such  reservations,  it  is  immaterial  whether  they  arc 
embraced  in  the  act  of  incorporation  or  yi  general  statutes  or 
provisions  of  the  constitution.  In  either  case,  they  operate  upon 
the  contract  according  to  the  language  of  the  reservation,  i 
Mor.  Priv.  Corp.  §  464.  It  is  manifest,  therefore,  that,  in  the 
absence  of  such  reserved  power,  legislatures  have  no 
authority   to   violate,  destroy,  or   impair   chartered  M«tt«tore- 

•    i.j««i  .»  Mrre  power  to 

rights  and  privileges,  or  power  over  corporations,  rep«mim»d 
except  such  as  they  possess  by  virtue  of  their  legis-  mmead. 
lative  authority  over  persons  and  property  generally. 
It  is  obvious  that  this  reserved  power  docs  not,  in  any  sense, 
constitute  a  condition  of  the  grant,  and  cannot  have  effect  as 
such,  but  is  simply  a  power  to  put  an  end  to  the  contract,  with 
such  effect  upon  the  rights  of  the  parties  thereto  as  the  law  as- 
cribes to  it.  Sinking  Fund  Cases,  99  U.  S.  748 ;  Tomlinson  v. 
Jessup,  15  Wall.  457.  In  speaking  of  the  exercise  of  this  power 
by  congress  in  the  Sinking  Fund  Cases,  Chief  Justice  Waite  says: 
"Congress  not  only  retains,  but  has  given  special  notice  of  its 
intention  to  retain,  full  and  complete  power  to  make  such  alter- 
ations and  amendments  of  the  charter  as  come  within  the  just 
scope  of  legislative  power.  That  this  power  has  a  limit,  no  one 
can  doubt.  All  agree  that  it  cannot  be  used  to  take  away  prop- 
crty  already  acquired  under  the  operation  of  the  charter,  or  to 
deprive  the  corporation  of  the  fruits  actually  reduced  to  posses- 
sion of  contracts  lawfully  made,  .  .  .  Whatever  rules  congress 
might  have  prescribed  in  the  original  charter  for  the  govern- 
ment of  the  corporation  in  the  administration  of  its  affairs,  it  re- 
tained the  power  to  establish  by  amendment.  In  doing  so,  it 
cannot  undo  what  has  already  been  done,  and  it  cannot  unmake 
contracts  that  have  already  been  made ;  but  it  may  provide  for 
what  shall  be  done  in  the  future,  and  may  direct  what  prepara- 
tion shall  be  made  for  the  due  performance  of  contracts  already 
entered  into.  It  might  originally  have  prohibited  the  borrow- 
ing of  money  on  mortgage,  or  it  might  have  said  that  no  bonded 
debt  should  be  created  without  ample  provision  by  sinking  fund 
to  meet  it  at  maturity.  Not  having  done  so  at  first,  it  cannot 
now,  by  direct  legislation,  vacate  mortgages  already  made  under 
the  powers  originally  granted,  nor  release  debts  already  con- 
tracted." The  judges  dissenting  in  that  case  contended  that 
the  reserved  power  could  not  be  construed  as  authorizing  the 
alteration,  violation,  or  nullification  of  any  of  the  material  pro- 
visions of  the  grant,  but  should  be  field  to  mean  simply  a  res- 
ervation of  the  power  to  legislate,  freed  from  the  restrictions 
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•imposed  by  the  constitutional  provisions  against  legislation  im- 
pairing the  obligations  of  contracts.  Mr.  Justice  Bradley  said ; 
"  The  reserved  power  in  question  is  simply  that  of  legislation,  to 
alter,  amend,  or  repeal  a  charter.  This  is  very  different  from 
the  power  to  violate  or  to  alter  the  terms  of  a  contract  at  will. 
A  reservation  of  power  to  violate  a  contract,  or  alter  it,  or  im- 
pair  its  obligation,  would  be  repugnant  to  the  contract  itself, 
and  void.  A  proviso  repugnant  to  the  granting  part  of  a  deed, 
or  to  the  enacting  part  of  a  statute,  is  void.  Interpreted  as  a 
reservation  of  the  right  to  legislate,  the  reserved  power  is  sus- 
tainable on  sound  principles ;  but,  interpreted  as  the  reservation 
of  the  right  to  violate  an  executed  contract,  it  is  not  sustain- 
able." This  dissent  proceeded  upon  the  ground  that  the  acts 
of  congress  under  consideration  changed  some  of  the  essential 
features  of  the  contract,  and  were,  therefore,  void,  as  being  obr 
noxious  to  the  provisions  of  the  constitution  for  the  protection 
of  lives,  liberty,  and  property.  The  majority  of  the  court  held, 
however,  that  such  acts  were  simply  an  exercise  of  the  power  of 
congress  to  regulate  the  internal  administration  of  the  affairs  of 
a  corporation,  which,  to  a  certain  extent,  it  was  unanimously 
agreed  that  it  possessed.  There  was  no  dispute  or  disagreement 
as  to  the  correctness  of  the  rule  stated,  that  the  power  of 
amendment  and  repeal  was  a  restricted  power,  limited  by  the 
provisions  of  the  constitution.  An  interpretation  conferring 
the  power  of  violating  a  contract  at  will  upon  one  of  its  parties, 
under  a  clause  authorizing  its  amendment  or  repeal,  would  seem 
to  be  inconsistent  with  any  reasonable  notion  of  the  nature  of 
such  an  instrument,  and  beyond  the  power  of  parties  lawfully  to 
create.  If  it  is  possible  to  conceive  the  idea  of  a  repealable 
grant,  certainly  such  a  grant,  accompanied  with  power  to  convey 
or  pledge  the  interest  granted,  must,  on  the  execution  of  the 
power,  necessarily  preclude  a  resumption  by  the  grantor  of  the 
subject  of  the  grant,  or  any  right  of  property  acquired  under  it. 
An  express  reservation  by  the  legislature  of  power  to  take  away 
or  destroy  property  lawfully  acquired  or  created  under  authority 
conferred  by  a  charter  would  necessarily  violate  the  fundamen- 
tal law,  and  be  void,  and  it  is  equally  clear  that  any  legislation 
which  authorizes  such  a  result  to  be  accomplished  indirectly 
would  be  equally  ineffectual  and  void. 

In  People  v.  Trust  Co.,  82  N.  Y.  287,  the  question  was  raised 
that  a  dissolved  corporation  was  discharged  from  the  obligation 

to  pay  rent  accruing  upon  a  lease  subsequent  to  its 
Property  of  dissolution.  Judge  Rapallo  said:  "This  denial  is 
w^S^Z  by  ^^^  founded  upon  the  allegation  of  any  payment,  re- 
dioaoUtioB.      lease,  or  surrender,  or  anything  affecting  the  merits 

of  the  claim,  but  upon  the  sole  ground  that  by  the 
dissolution  of  the  corporation  the  lease  uas  terminated,  and  the 
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covenant  to  pay  rent  ceased  to  be  obligatory.  We  do  not  re- 
gard the  dissolution  as  having  any  such  effect.  Under  the 
statutes  of  this  state,  on  the  dissolution  of  a  corporation  its 
assets  become  a  trust  fund  for  the  payment  of  its  debts,  knd 
these  include  debts  to  mature,  as  well  as  accrued  indebtedness, 
and  all  engagements  entered  into  by  the  corporation  which  have 
not  been  fully  satisfied  or  cancelled."  In  Com.  v.  Essex  Co.,  13 
Gray,  239,  Justice  Shaw  said  :  "When,  under  power  in  a  charter, 
rights  have  been  acquired  and  become  vested,  no  amendment 
or  alteration  of  the  charter  can  take  away  the  property  or  rights 
which  have  become  vested  under  a  legitimate  exercise  of  the 
powers  granted."  See  Railroad  Co.  v.  Brownell,  24  N.  Y.  345. 
The  case  of  City  of  Detroit  v.  Plank-Road  Co.,  43  Mich.  140,  is 
not  only  in  point,  but  entitled  to  high  consideration,  on  account 
of  the  distinction  as  a  constitutional  lawyer  attained  by  the 
learned  judge  who  wrote  the  opinion  of  the  court.  The  ques- 
tion was  whether  the  legislature  had  power  to  compel  the  de- 
fendant to  remove  its  toll-gates  from  within  the  city  limits  after 
they  had  been  lawfully  placed  there  under  its  provisions  of  its 
charter.  Judge  Cooleysays:  "It  cannot  be  necessary  at  this 
day  to  enter  upon  a  discussion  in  denial  of  the  right  of  the  gov- 
ernment to  take  from  either  individuals  or  corporations  any 
property  which  they  may  rightfully  have  acquired.  In  the  most 
arbitrary  times,  such  an  act  was  recognized  as  pure  tyranny^  and 
it  has  been  forbidden  in  England  ever  since  magna  charta^  and 
in  this  country  always.  It  is  immaterial  in  what  way  the  prop- 
erty was  lawfully  acquired — whether  by  labor  in  the  ordinary 
avocations  of  life,  by  gift,  or  descent,  or  by  making  a  profitable* 
use  of  a  franchise  granted  by  the  state  ;  it  is  enough  that  it  has 
become  private  property,  and  it  is  thus  protected  by  the  *  law  of 
the  land.' "  And,  finally,  upon  this  branch  of  our  subject,  we 
are  unable  to  see  why  section  48  of  the  law  of  1850  does  not 
express  the  rule  by  which  the  question  under  discussion  must  be 
determined.  That  section  is  expressly  made  a  part  of  the  contract 
between  the  state  and  corporations  organized  thereunder,  and 
specially  provides  for  the  effect  which  an  exercise  of  the  reserve 
power  of  repeal  by  the  state  shall  have  upon  the  franchises  of 
the  company.  It  shall  not  impair  any  remedy  existing  against  the 
corporation,  its  directors,  or  officers,  upon  a  liability  previously 
incurred.  This  was  the  contract  under  which  the  dissolved  cor- 
poration issued  its  stock,  mortgaged  its-  franchises,  entered  into 
traffic  engagements,  and  contracted  debts.  Creditors,  contrac- 
tors, and  stockholders  had  a  right  to  rely  upon  the  promise  of 
the  state  that  the  annulment  of  the  corporate  charter  should  not 
affect  the  remedies  existing  in  their  favor  against  the  corpora- 
tion, and  this  promise  is  a  contract  protected  by  the  provisions 
of  the  federal  constitution.  In  the  absence  of  any  constitutional 
aOA.  &£.  R.  R.  Caa.— 7. 
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provision  prescribing  the  effect  of  such  repeal,  it  was  competent 
for  the  legislature  to  declare  what  that  should  be,  and  for  the 
state  to  contract  with  reference  to  such  a  declaration.  The 
riglit  of  repeal,  as  provided  by  the  constitution,  is  fully  recog- 
nized by  the  act  of  1850,  and  the  effect  of  the  exercise  of  the 
power  upon  the  rights  of  parties  affected  thereby  is  clearly  de- 
fined. We  are  therefore  of  opinion  that  the  statute  not  only 
prescribes  the  rule,  creates  the  contract,  and  regulates  the  rights 
of  the  parties  upon  the  exercise  by  the  state  of  the  power  of 
repeal,  but  it  also  correctly  formulates  the  principle  of  law  ap- 
plicable to  the  situation. 

We  think  it  necessary  to  refer  only  to  the  leading  cases  cited 
by  the  plaintiffs*  attorney  in  support  of  his  argument,  and  are  of 
Aathorities  ^^^  Opinion  that  they  are  plainly  distinguishable 
cited  i>7  plain-  from  the  case  under  consideration.  That  of  Green- 
tiffdutiB-  wood  z/.  Freight  Co.,  105  U.  S.  13  ;  s.  c,  9  Am.  &  Eng. 
g«  shed.  ^   ^  ^^g   J26,  was  an  action  by  a  stockholder  in  the 

Marginal  Co.  against  the  Union  Freight  Co.  and  others,  to 
obtain  an  injunction  restraining  the  latter  company  from  taking 
possession  of  the  railroad  tracks  of  the  former  company,  after  its 
dissolution  by  legislative  action,  and  running  cars  thereon.  The 
Marginal  Co.  had  refused  to  assert  its  rights,  and  the  stock- 
holder was  therefore  allowed  to  bring  his  suit  to  protect  his 
interest  in  its  property.  Judge  Miller  expressly  says  in  that 
case  :  "  Personal  and  real  property  acquired  by  the  corporation 
during  its  lawful  existence,  rights  of  contract,  or  choses  in  ac- 
tion so  acquired,  and  which  do  not  in  their  nature  depend  upon 
the  general  powers  conferred  by  the  charter,  are  not  destroyed 
by  such  a  repeal ;  and  the  courts  may,  if  the  legislature  does 
not  provide  some  special  remedy,  enforce  such  rights  by  the 
means  in  their  power.  The  rights  of  the  shareholders  of  such  a 
corporation  to  their  interests  in  its  property  are  not  annihilated 
by  such  a  repeal,  and  there  must  remain  in  the  courts  the  power 
to  protect  those  rights."  It  was  further  held  that,  so  far  as  the 
law  then  under  consideration  authorized  one  corporation  to  take 
and  use  the  property  or  franchises  of  another,  it  was  sustainable 
in  that  case,  under  the  provisions  requiring  compensation  to  be 
made  therefor  under  the  power  of  eminent  domain.  Neither 
has  the  case  of  People  v.  Insurance  Co.,  91  N.  Y.  174  any  bear- 
ing upon  the  questions  involved  in  this  discussion.  It  was  held 
in  that  case  that  contracts  for  personal  services  contemplated 
the  continued  existence  of  the  parties,  and  when  either  of  them 
tlied  it  necessarily  effected  a  termination  of  such  contracts.  So, 
too,  cases  depending  upon  the  effect  of  conditions  in  a  grant  to 
the  creation  of  corporate  life,  or  the  acquisition  of  property 
rights  thereunder,  are,  for  obvious  reasons,  foreign  to  the  ques- 
tions involved  here.     Here  the  grantee   has   performed   every 
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condition  essential  to  its  creation  as  a  corporate  being  and  its 
capacity  to  acquire  and  hold  property,  and  the  only  question  is 
as  to  the  eflfect  of  a  power  to  extinguish  the  corporate  life  re- 
served in  its  charter  upon  its  property  rights.  In  Railroad  Co. 
V.  Casey,  26  Pa.  St.  301,  the  question  arose  under  a  statute 
which  specially  provided  that  the  state  might  resume  all  rights 
granted,  in  case  of  an  abuse  or  misuse  of  the  powers  granted  to 
the  corporation.  Upon  an  alleged  abuse  of  the  powers  granted, 
the  legislature  repealed  the  charter,  and  resumed  the  subject  of 
the  grant.  The  corporation  forfeited  its  rights  by  its  voluntary 
act.  The  reservation  of  the  charter  was  expressly  made  a  con- 
dition subsequent.  The  case  was  between  the  representative 
of  the  state  and  the  railroad  corporation,  and  no  rights  of  cred- 
itors, mortgagees,  or  stockholders  were  involved  in  its  decision. 
It  also  appears  by  the  case  that  the  state  and  the  corporation 
had  settled  their  controversy  by  compromise  during  the  pend- 
ency of  the  litigation,  and  it  can  hardly  be  said  to  have  involved 
any  practical  question.  We  are  therefore  of  the  opinion  that 
the  Broadway  Surface  Company  took  an  indefeasible  title  in  the 
land,  necessary  to  enable  it  to  construct  and  maintain  a  street 
railroad  in  Broadway,  and  to  run  cars  thereon  for  the  transpor- 
tation of  freight  and  passengers,  which  survived  its  dissolution. 

We  are  thus  brought  to  the  question  of  the  right  of  succession 
to  the  property  of  a  dissolved  corporation,  in  the  absence  of  any 
provision  in  the  act  of  dissolution,  providing  for  such 
an  event.     Sections  9,  10,  tit.  3,  c.  18,  pt.  i,  Rev.  St.  Snc wmIob  to 
PP-  1531.  1532  (7th  Ed.),  seem  to  furnish  a  conclusive  JCTw/dcoiv 
solution  to  the  inquiry.   They  read  as  follows :  "  Sec.  pormtion. 
9.  Upon  the  dissolution  of  any  corporation  created 
or  to  be  created,  and  unless  other  persons  shall  be  appointed  by 
the  legislature,  or  by  some  court  of  competent  authority,  the 
directors  or  managers  of  the  afifairs  of  such  corporation  at  the 
time  of  its  dissolution,  by  whatever  name  they  may  be  known  in 
law,  shall  be  the  trustees  of  the  creditors  and  stockholders  of 
the  corporation  dissolved,  and  shall  have  full  power  to  settle  the 
affairs  of  the  corporation,  collect  and  pay  the  outstanding  debts, 
and  divide  among  the  stockholders  the  moneys  and  other  prop- 
erty that  shall  remain  after  the  payment  of  debts  and  necessary 
expenses."     "  Sec.  10.  The  persons  so  constituted  trustees  shall 
have  authority  to  sue  for  and  recover  the  debts  and  property  of 
the  dissolved  corporation,  .  .  .  and  shall  be  jointly  and  sever- 
ally responsible  to  the  creditors  and  stockholders  of  such  corpor- 
ation, to  the  extent  of  its  property  and  effects  that  shall  come 
into  their  hands."     From  these  sections  it  would  seem  that, 
upon  the  dissolution  of  this  corporation,  its  remaining  trustees 
became  vested  with  the  title  of  its  property,  and  responsible  to 
its  creditors  and  stockholders  for  the  value  thereof.     By  opera- 
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tion  of  law,  a  vested  right  of  action  accrued  to  all  creditors  and 
stockholders,  immediately  on  the  dissolution,  against  such  trus- 
tees, folr  the  value  of  all  property  which  did  or  might  by  the 
exercise  of  reasonable  diligence  come  into  their  hands.  This 
was  a  liability  which,  after  it  once  attached,  was  beyond  the 
constitutional  power  of  the  legislature  to  release  or  discharge. 
Dash  V.  Van  Kleeck,  7  Johns.  477.  The  evidence  is  undisputed 
that,  upon  the  dissolution  declared  by  the  legislature,  the  trus- 
tees took  possession  of  the  railroad  property,  and  surrendered 
its  operation  to  the  mortgagees  of  such  railroad.  This,  in  the 
absence  of  any  objection  on  the  part  of  creditors  or  stockhold- 
ers, they  had  undoubted  authority  to  do,  and  the  possession  of 
such  mortgagees  thereafter  was  the  possession  of  such  trustees. 
They  undoubtedly  became  liable  for  the  value  of  such  property 
to  creditors  and  stockholders,  by  virtue  of  such  possession ;  and 
their  authority  to  administer  the  assets  of  the  corporation  for 
the  purpose  of  discharging  such  liability  became  fixed  by  the 
law  existing  at  the  time  the  liability  was  incurred.  The  cases 
in  this  state  fully  support  these  propositions.  As  was  said  by 
the  chancellor  in  Kane  v.  Bloodgood,  7  Johns.  Ch.  128,  "the 
reasonable  construction  of  the  act  is  that  the  trustees  succeeded 
to  all  the  rights  and  privileges  of  directors,  and  to  the  same 
means  of  defence."  In  McLaren  v.  Pennington,  i  Paige,  102,  it 
was  held,  as  stated  in  the  headnote,  that,  "  where  an  act  of  in- 
corporation is  repealed,  all  the  property  and  rights  of  the  cor- 
poration become  vested  in  the  directors  then  in  office,  or  in 
such  persons  as  by  law  have  the  management  of  the  business  of 
the  corporation,  in  trust  for  the  stockholders  and  creditors, 
unless  the  repealing  law  provides  for  the  appointment  of  other 
persons  than  the  officers  of  the  corporation  as  trustees.*'  In 
Heath  v.  Barmore,  50  N.  Y.  305,  Judge  Rapallo  said  :  "  Under 
the  provisions  of  i  Rev.  Laws,  248,  and  I  Rev.  St.  p.  600,  §§  9, 
10,  upon  the  dissolution  of  a  corporation,  the  directors  or  man- 
agers at  that  time  become  trustees  of  its  property  (unless  some, 
other  custodian  is  appointed),  for  the  purpose  of  paying  the 
debts  of  the  corporation,  and  dividing  its  property  among  its 
stockholders ;  and  these  provisions  apply  as  well  to  the  real  as 
to  the  personal  property  of  corporations.  Consequently,  where 
lands  are  conveyed  absolutely  to  a  corporation  having  stock- 
holders, no  reversion  or  possibility  of  a  reverter  remains  in  the 
grantor."  Allen,  J.,  in  Bank  v.  Walker,  66  N.  Y.  428,  speaking 
of  the  ownership  of  property,  and  the  property  rights  of  a  cor- 
poration, said :  "  During  the  life  of  the  corporation  the  body 
corporate  was  the  legal  owner,  and,  upon  the  expiration  of  the 
charter,  the  legal  title  vested  in  the  trustees  in  office  at  the 
time,  in  trust  for  the  creditors  and  stockholders."  There  can  be 
no  valid  distinction  between  property  held  in  trust  and  diat 
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owned  by  individuals,  in  respect  to  the  protection  afforded  to  it 
by  the  constitution.  The  reason  for  its  protection  is  equally 
strong  in  either  case,  and  the  inviolability  of  the  title  is  equally 
beyond  the  reach  of  legislative  action.  Dartmouth  College 
Case,  supra. 

It  then  remains  for  us  to  consider  the  validity  of  the  provis- 
ions of  chapters  271,  310,  of  the  Laws  of  1886.  We  coniiiutioB- 
are  fully  impressed  with  the  importance  of  this  ques-  miitjofstAt- 
tion,  and  the  well-settled  principles  of  construction  ■*•• 
which  require  every  statute  to  be  so  interpreted  as  to  uphold  its 
constitutionality,  if  that  may  be  done  by  a  fair  and  reasonable 
interpretation  of  its  language.  Another  rule,  equally  well  set^ 
tied,  precludes  courts  from  inquiring  into  the  motives  of  legis- 
latures in  making  laws,  and  to  consider  them  simply  with  refer- 
ence to  their  legal  effect  upon  the  rights  of  persons  subjected  to 
their  operation.  If,  however,  upon  such  examination,  it  is  found 
that  constitutional  rights  will  be  invaded  by  the  operation  of  the 
statute,  it  is  the  duty  of  courts  to  protect  them  by  declaring  the 
invalidity  of  the  statute.  Upon  such  examination,  we  are  of 
the  opinion  that  chapter  271  of  the  Laws  of  1886  is  Chmpter87i 
unconstitutional  and  void.  Its  provisions  show  a  oruwsor 
naked  and  undisguised  attempt  to  take  away  from  the  *^®®  mooi^ 
Broadway  Surface  Co.,  and  its  stockholders  and  ■**'■"*■•*• 
creditors,  its  property,  and  bestow  the  benefit  thereof  upon  the 
municipality  of  New  York.  The  act  attempts  to  preserve  the 
validity  of  the  consents  held  by  the  corporation,  notwithstand- 
ing its  dissolution,  and  directs  their  sale  and  transfer  to  the 
purchaser,  and  the  payment  of  the  purchase-price  to  the  city. 
These  consents  were  the  muniments  of  title  to  the  enjoyment 
of  the  rights  acquired  thereunder  by  the  railroad  corporation, 
and  could  not  be  lawfully  retained  in  existence,  or  transferred, 
except  by  its  consent,  manifested  in  some  of  the  ways  provided 
by  law.  Their  possession  by  any  lawful  transferee  would  entitle 
him  to  tbe  exercise  and  use  of  the  rights  thereby  conferred. 
The  attempt  to  transfer  them  to  a  third  party  by  the  mere 
force  of  the  statute,  without  the  consent  or  knowledge  of  their 
lawful  owners,  was  an  effort  to  change  their  ownership  without 
due  process  of  law.  Parker  v.  Browning,  8  Paige,  388.  Such 
legislation  has  been  frequently  and  emphatically  condemned. 
Taylor  «^.  Porter,  4  Hill,  147;  Wynehamer  «/.  People,  13  N.  Y. 
434;  Westervelt  v,  Gregg,  12  N.  Y.  202;  Kitbourn  v,  Thomp- 
son, 103  U.  S.  168.  In  speaking  of  the  reserved  power  to  alter, 
amend,  and  repeal  laws  authorizing  incorporations,  in  People  v. 
Railroad  Co.,  70  N.  Y.  570,  Judge  Earl  says:  "Under  this 
reserved  power,  the  legislature  may  impose  upon  railroad  cor- 
porations such  additional  restrictions  and  burdens  as  the  public 
good  requires.     It  may  not  confiscate  property,  but  it  cannot 
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be  doubted  that  it  may  do  all  that  is  required  by  the  act  of , 
1874/'  Judge  Thompson  said,  in  Dash  v.  Van  Kleeck,  7  Johns. 
477 :  *'  It  is  repugnant  to  the  first  principles  of  justice,  and  the 
equal  and  permanent  security  of  rights,  to  take,  by  law,  the 
property  of  an  individual,  without  his  consent,  and  give  it  to 
another."  The  main  argument  presented  to  maintain  the  consti- 
tutionality of  this  act  is  the  assertion  that  these  consents  do  not 
constitute  property,  within  the  usual  signification  of  the  term. 
We  have  considered  that  question,  and  do  not  agree  with  the 
claim.  In  view  of  the  fact  that  the  statute  expressly  contem- 
plates their  sale,  transfer,  and  acquisition  by  a  purchaser,  it 
would  seem  unnecessary  to  go  further  to  prove  the  fallacy  of  such 
a  contention. 

These  remarks  apply  with  equal  force  to  chapter  310.  The 
plaintiff  has  argued  the  case  upon  the  assumption  that  the  chap- 
ChApterSio  ^^^  referred  to  applies  to  the  Broadway  Surface  R. 
•BeoMtitii-  Co.,  and  should  control  the  proceedings  to  wind  up 
tionmi.  j|.g  affairs.     That  company  was,  however,  dissolved 

on  January  4th,  and  the  act  now  under  consideration  was  not 
passed  until  January  nth  thereafter,  and  could  not  have 
retroactive  effect,  unless  its  language  expressly  required  it. 
We  can  see  no  ground  for  such  a  contention,  unless  we  look 
beyond  the  language  of  the  act,  and  speculate  as  to  the  motives 
of  the  legislature  in  passing  it.  The  act  does  not  purport,  in 
terms,  to  have  a  retroactive  operation,  and  it  is  contrary  to 
settled  principles  to  give  it  such,  unless  there  is  something  in 
the  language  of  the  act  requiring  this  to  be  done.  Section  i 
provides :  "  Whenever  any  corporation  organized  under  the 
laws  of  this  state  shall  be  annulled  and  dissolved  by  an  act  of 
the  legislature,  it  shall  be  the  duty  of  the  attorney-general 
...  to  bring  a  suit  ..  .  to  wind  up  the  affairs  of  the  corpora- 
tion." This  language  looks  plainly  to  prospective  cases  arising 
under  the  act,  and  those  only,  and  there  is  nothing  in  the  body 
of  the  act  to  show  that  the  legislature  intended  it  to  apply  to  a 
dissolution  already  accomplished.  The  character  of  a  statute  is 
to  be  determined  by  its  provisions,  and  not  by  its  title  (People 
V.  McCann,  16  N.  Y.  58),  but  when  its  language  is  ambiguous 
and  doubtful,  resort  may  be  had  to  its  title,  and  the  occasion  of 
its  enactment,  to  explain  an  ambiguity  in  its  terms.  There  is 
no  ambiguity  in  the  terms  of  this  act,  and  nothing  to  indicate 
an  intention  to  give  it  retroactive  operation.  The  application 
of  the  act  to  the  Broadway  Surface  Co.  can  be  sustained  only 
upon  the  theory  that  such  act  applies  to  all  corporations  what- 
soever theretofore  dissolved  by  legislative  act,  however  remote 
in  point  of  time  such  dissolution  may  have  been  effected. 
Whether  there  are  such  cases  or  not  we  are  not  informed,  but 
we  are  invited  to  adopt  a  rule  which  would  relate   back  and 
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cover  such  cases,  if  they  exist.  We  think  such  a  decision  would 
conflict  with  settled  rules  of  construction.  In  Railroad  Co.  v. 
Van  Horn,  57  N.  Y.  473,  it  was  held  that  a  legislative  intent  to 
violate  the  constitution  will  not  be  assumed,  nor  will  a  law  be 
so  construed  as  to  give  it  a  retroactive  effect,  when  it  is  capable 
of  any  other  construction  ;  and  that,  if  all  of  its  language  can 
be  satisfied  by  giving  it  prospective  operation  only,  that  con- 
struction will  be  given  to  ib.  In  the  case  of  Dash  v.  Van 
Kleeck,  supra,  it  was  decided  that  it  is  a  principle  of  universal 
jurisprudence  that  laws,  civil  and  criminal,  must  be  prospective, 
and  cannot  have  a  retroactive  effect;  and  in  Benton  t'.  Wick- 
wire,  54  N.  Y.  229,  the  court  declared  that  neither  original  stat- 
utes nor  amendments  can  have  any  retroactive  effect  unless, 
in  exceptional  cases,  the  legislature  so  declare.  See  also  Peo- 
ple V,  Supervisors,  43  N.  Y.  130;  People  v,  McCall,  94  N.  Y. 
587  ;  Railroad  Co.  v.  Van  Horn,  57  N.  Y.  473. 

We  do  not  deny  the  power  of  the  legislature  to  give  retro- 
active operation  to  a  statute  in  some  cases,  but  we  believe  that 
to  have  such  effect  a  statute  should  declare  its  pur- 
pose in  plain  and  unmistakable  language,  and  that  »•*"»«*«▼• 
so  unusual  a  signification  should  not  be  attributed  rtAUt©?"* 
to  it  by  resorting  to  vague  and  equivocal  inferences, 
which  have  no  support  in  the  language  employed.  Such  an 
interpretation  would  most  emphatically  be  forbidden  when  it 
would  interfere  with  vested  rights.  If  we  were  at  liberty  to 
inquire  into  the  circumstances  under  which  this  act  was  passed, 
and  its  connection  with  other  legislation  of  the  same  period,  we 
might  conjecture  that  the  legislature  designed  it  to  apply  to  the 
Broadway  Surface  R.  Co. ;  but  it  has  not  so  expressed  itself  in 
the  act,  and  the  rules  of  construction  to  which  we  have  referred 
forbid  us  from  supplying  the  language  necessary  to  give  it  such 
effect.  Benton  v,  Wickwire,  54  N.  Y.  226.  But,  assuming  that 
the  act  was  intended  to  apply,  and  retroactive  effect  be  given  to 
it,  we  are  of  opinion  that  its  material  provisions  are  open  to 
many  serious  objections,  which  cannot  be  obviated  or  reconciled 
with  the  provisions  of  the  fundamental  law.  A  receiver  is  the 
representative  of  the  debtor.  It  is  his  duty  to  scrutinize  the 
claims  made  against  the  estate,  and  reject  and  defend  against 
those  he  believes  to  be  unfounded  or  illegal.  He  cannot  be 
impartial  in  a  litigation  between  himself  and  creditors  as  to 
such  claims.  A  law,  therefore,  which  makes  such  a  party  the 
referee  to  take  the  proof  of  claims,  and  the  judge  to  determine 
the  materiality  of  evidence  offered  in  their  support,  violates  a 
fundamental  rule  in  the  administration  of  justice.  No  man  can 
be  a  judge  in  his  own  case,  and  it  is  immaterial  whether  he  is  a 
party  in  his  own  right,  or  as  trustee  of  an  express  trust.  In 
cither  event,  he  is  a  party  to  the  action,  interested  therein,  and 
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precluded  from  acting  in  a  judicial  capacity  in  the  determination 
of  such  a  case.     Nemo  debet  esse  judex  in  propria  causa. 

This  law  is  unconstitutional,  also,  because  it  makes  proof  of  the 
MeMvnof  ^^^^  ^^  *^^  obligation  the  measure  of  the  creditors 
cnditofi  re-  recovery,  instead  of  the  liability  of  the  debtor,  as 
fMWTj  MBd^r  shown  by  the  terms  of  his  contract.  And,  again,  it 
^^'  requires  the  creditor  to  accept  payment  of  an  obli- 

gation before  maturity.  The  time  of  payment  of  a  pecuniary 
obligation  is  a  material  provision  in  such  contracts,  and  we  knew 
of  no  authority  to  require  a  creditor  to  accept  payment  in  ad- 
vance, any  more  than  one  to  compel  such  payment  by  the  debtor. 
Each  party  has  the  right  to  stand  on  the  letter  of  his  contract, 
and  perform  it  according  to  its  terms. 

But  an  objection  to  this  act  even  more  serious  than  those  con- 
ProfMoaU  sidered  is  found  in  the  provision  for  the  appointment 
Mi  ibr  ftp-  of  a  receiver  of  the  property  of  the  dissolved  corpora- 
p«iBtMeBt«r  tion,  and  the  transfer  of  its  assets  to  him  by  force  of 
receif^r.  ^j^^  statute,  after  the  title  thereto  had  become  vested 

in  its  directors.  It  will  not  be  claimed  that  the  appointment  of 
such  a  receiver  by  the  court,  in  an  action  against  a  stranger, 
without  notice  to  the  trustees,  in  the  absence  of  the  authority 
conferred  by  chapter  310,  would  confer  upon  him  title  to  prop- 
erty previously  vested  in  others.  Parker  v.  Browning,  supra. 
We  cannot  see  how  this  case  differs  from  the  one  supposed.  The 
only  authority  the  court  had  for  making  the  appointment  was 
derived  wholly  from  the  provisions  of  this  act,  and  the  court  was 
not  thereby  invested  with  any  judicial  authority  or  discretion, 
except  that  of  designating  the  holder  of  the  title  assumed  to  be 
transferred  by  the  act.  The  court  has,  by  virtue  of  its  general 
jurisdiction  over  trusts,  authority  to  appoint  to  a  vacant  trustee- 
ship, and,  perhaps,  for  cause,  to  remove  fraudulent,  dishonest,  or 
incompetent  trustees,  and  appoint  others  to  perform  the  duties 
of  the  trust,  in  order  to  avoid  a  failure  thereof  ;  but  we  know  of 
no  authority  for  a  court  to  appoint  a  receiver  of  property  vested 
in  trustees,  without  cause,  and  without  notice  to  them,  or  oppor- 
tunity afforded  to  defend  their  title  and  possession.  As  was 
said  by  Judge  Earl,  in  Stuart  v.  Palmer,  74  N.  Y.  184,  "  Due  pro- 
cess of  law  requires  an  orderly  proceeding,  adapted  to  the  na- 
*ture  of  the  case,  in  which  the  citizen  has  an  opportunity  to  be 
heard,  and  to  defend,  enforce,  and  protect  his  rights.  A  hearing 
and  an  opportunity  to  be  heard  are  absolutely  essential.  We  can- 
not conceive  of  due  process  of  law  without  these."  And  the  chan- 
cellor had  previously  said,  in  Verplanck?;.  Insurance  Co.,  2  Paige, 
450:  "Another  fatal  objection  to  the  regularity  of  these  pro- 
ceedings is  that  the  appellants  were  deprived  of  the  possession  of 
their  property  without  having  an  opportunity  of  being  heard,  and 
without  any  sufficient  cause  for  such  summary  proceeding.     By 
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the  settled  practice  of  the  court  in  ordinary  suits,  a  receiver  can- 
not be  appointed  ex  parte,  before  the  defendant  has  had  an  oppor- 
tunity to  be  heard  in  relation  to  his  rights."  Devoe  v.  Railroad 
Co.,  5  Paige,  521  ;  Ferguson  v.  Crawford,  70  N.  Y.  256.  As  we 
have  seen,  the  property  of  this  corporation  vested  in  the  persons 
who  were  its  directors  at  the  time  of  its  dissolution.  They 
took  it  as  trustees  for  stockholders  and  creditors,  and  were  not 
made  parties  to  the  action  in  which  the  receiver  was  appointed. 
No  legislation  can  authorize  the  appointment  of  a  receiver  of 
the  property  of  A,  in  an  action  against  C,  without  violating  the 
provisions  of  the  constitution  in  relation  to  the  taking  of  prop- 
erty without  due  process  of  law.  That  the  legislature  might 
amend  the  provisions  of  the  Revised  Statutes  in  relation  to 
the  devolution  of  property  of  dissolved  corporations  is  indis- 
putable ;  and,  if  it  had  done  so  in  the  act  of  dissolution,  it 
would  undoubtedly  have  prevented  the  vesting  of  the  property 
in  the  trustees ;  but  this  it  did  not  do,  and  it  had  no  right,  by 
mere  force  of  legislative  enactment,  to  take  vested  property  from 
one  individual  or  trustee,  and  give  it  to  another.  McLaren  v, 
Pennington,  supra  ;  Dartmouth  College  Case,  supra.  These  con- 
clusions must  result  in  the  condemnationof  the  scheme  by  which 
it  was  attempted  to  wind  up  the  affairs  of  the  Broadway  Surface 
R.  Co. ;  as  the  provision  for  bringing  an  action  by  the  attorney- 
general  to  wind  up  its  affairs  was  incidental  merely,  and  so  inti- 
mately connected  with  the  general  plan  of  the  scheme  that  it  can- 
not be  supposed  it  would  have  been  enacted  except  in  connec- 
tion with  the  other  provisions  of  the  act.  We  therefore  think 
this  law  is  obnoxious  to  the  objection  that  it  assumes  to  take 
property  without  due  process  of  law  and  impairs  the  obligation 
of  contracts. 

The  questions  as  to  the  rights  of  the  several  parties  under  the 
traffic  contracts  are  not  before  us  in  such  form  as  to  authorize  us 
to  pass  definitely  upon  them ;  but  we  may  properly,  in  this  action, 
determine  their  validity  so  far  as  any  objections  are 
made  to  them  by  the  plaintiff  in  this  action.  The  P»r»ii«i  luw 
,  plaintiff  has  not  alleged  any  want  of  power  on  the  ro»Sl^Tr»iiic 
part  of  the  defendant  corporations  to  run  cars  over  eoatrseu. 
the  Broadway  Surface  Railroad  under  their  respective 
charters,  and  that  question  must  be  left  until  the  attorney-gen- 
eVal  arraigns  them  in  a  direct  action  for  usurpation.  People  v. 
Railroad  Co.,  89  N.  Y.  93 ;  Denike  v.  Cement  Co.,  80  N.  Y.  599. 
It  is  claimed  that  the  contract  with  the  Broadway  &  Seventh 
Avenue  Railroad  is  void  because  it  is  made  with  a  company 
owning  a  parallel  railroad.  The  trial  court  found  that  it  was 
parallel  to  the  Broadway  Surface  Railroad.  Assuming,  for  the 
purpose  of  this  decision,  that  this  was  a  question  of  fact,  and  not 
of  law,  and  that  we  are  bound  by  the  finding,  we  do  not  conceive 


Digitized  by 


Google 


106  PEOPLE  V.  o'beibn  et  aZ. 

that  fact  to  be  conclusive  on  the  question.  The  material  ground 
upon  which  the  contention  is  based  is  the  proviso  to  section  15, 
ch.  252,  Laws  1884,  authorizing  companies  organized  thereunder 
to  lease  or  transfer  their  rights  to  run  upon  or  over  any  portion  of 
their  railroad  tracks  to  any  other  street  surface  railroad  company 
authorized  to  run  upon  such  route.  The  proviso  is  that  the  sec- 
tion should  not  be  construed  to  authorize  any  of  such  companies 
**  to  lease  its  rights  or  franchises  "  to  any  other  company  owning 
and  operating  a  road  parallel  thereto.  By  these  contracts,  the 
Broadway  Surface  Railroad  acquired  the  right  from  the  Broadway 
&  Seventh  Avenue  Railroad,  and  from  the  Twenty-third  Street 
R.  Co.,  to  run  cars,  and  make  a  continuous  trip,  for  a  single  fare, 
to  the  termination  of  their  respective  road^,  over  the  tracks  of  such 
roads ;  and  such  roads,  from  their  respective  points  of  connection, 
were  thereby  respectively  authorized  to  run  cars  over  the  Broad- 
way Surface  Railroad.  That  these  rights  were  important  and 
valuable,  and  inured  largely  to  the  convenience  and  benefit  of 
the  travelling  public,  is  not  now  denied.  The  uniform  course  of 
legislation  in  reference  to  street  railroads  shows  a  policy  on  the 
part  of  the  state  to  facilitate  arrangements  for  the  connection  of 
continuous  lines,  and  the  transfer  of  passengers  from  one  road 
to  another,  with  the  view  of  giving  the  longest  service  possible 
to  the  public  without  increase  of  fare.  It  can  hardly  be  supposed 
that  the  legislature,  while  expressly  making  provisions  for  such 
facilities,  intended  to  prescribe  companies  connecting  with 
another  road,  which  happened  to  own  a  line  parallel  for  a  certain 
portion  of  its  length,  but  which  also  owned  other  lines  extend- 
ing beyond  the  parallel  portion,  from  the  benefits  to  be  derived 
from  a  traffic  contract.  It  seems  to  us  that  the  obvious  intent 
of  this  provision  was  to  avoid  the  monopoly  of  parallel  lines,  and 
to  prevent  the  acquisition  by  one  railroad  company  of  the  ex- 
clusive possession  and  control  of  such  lines.  It  therefore  pro- 
hibits leases  to  parallel  roads.  This  does  not,  and,  in  our  judg- 
ment, was  not  intended  to,  preclude  such  companies  from  mak- 
ing traffic  contracts  for  the  partial  use  of  their  respective  routes 
beyond  the  line  of  parallelism.  These  contracts  were  not,  in  terms 
or  in  effect,  leases  of  such  rights,  and  did  not  surrender  posses- 
sion or  control  of  the  road  by  its  original  owner.  Such  contracts 
were  also  authorized  by  chapter  218  of  the  Laws  of  1839,  ^^^ 
we  do  not  consider  that  statute  to  have  been  repealed  by  the 
proviso  of  the  act  of  1884,  or  the  other  legislation  on  the  subject. 
There  are  many  other  interesting  and  important  questions  pre- 
sented by  the  briefs  of  the  able  counsel  for  the  respective  par- 
ties, which  it  might  be  proper  to  discuss  were  it  not  that  the  de- 
mands made  by  the  claims  of  practical  litigation  upon  our  time 
are  so  imperative  as  to  forbid  the  consideration  of  abstract  and 
speculative  investigations.     Such  questions  must  be  left  to  occa- 
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sions  when  parties  actually  aggrieved  present  them,  in  a  litigation 
where  their  consideration  is  essential  to  the  determination  of 
rights.  The  views  expressed  lead  to  a  denial  of  the  relief  sought 
in  the  action  by  the  plaintiff.  The  judgments  of  the  special 
and  general  terms  should  be  reversed,  and  the  complaint  dis- 
missed, with  costs  to  the  defendants  other  than  the  receiver. 
All  concur. 

Andrews  and  Earl,  JJ.,  agree  in  the  result  upon  these 
grounds:  (i)  The  annulling  act  is  constitutional  and  valid,  and 
its  effect  was  only  to  take  the  life  of  the  corporation  ;  (2)  all 
the  property  of  the  corporation,  including  its  street  franchises 
and  its  mortgages  and  valid  contracts, — including  what  are 
called  the  "  traffic  contracts  with  other  railway  companies," — 
survived;  (3)  the  act  (chapter  371)  is  unconstitutional;  (4) 
that  act  and  the  act  chapter  310  are  parts  of  the  same  scheme 
adopted  by  the  legislature  for  the  purpose  of  winding  up  the  af- 
fairs of  the  corporation,  and  disposing  of  and  distributing  its 
property, — the  main  features  of  the  latter  act  are  unconstitu- 
tional and  void, — and  thus  so  much  of  the  legislative  scheme  has 
failed  that  there  is  not  enough  left  to  save  the  whole  act  from  con- 
demnation ;  (5)  as  the  latter  act  is  thus  wholly  void,  and  this 
action  is  founded  and  depends  solely  upon  it,  there  is  no  warrant 
for  its  maintenance,  and  therefore  the  judgment  should  be  re- 
versed and  complaint  dismissed. 

Statute  Repealing  Charter  Does  Not  Impair  Obligation  of  a  Contract 
Where  Right  of  Repeal  is  Reserved.— Green  wood  v.  Union  Freight  R.  Co., 
9  Am.  &  Eng.  R.  R.  Gas.  526. 

EfFect  of  Repeal  of  Charter,  on  Rights  of  Stockholders,  etc— See  Green- 
wood V.  Union  Freight  R.  Co.,  9  Am.  &  Eng.  R.  R.  Gas.  526. 

EfFect  of  Reservation  of  Right  to  Alter  or  Repeal  Charter.— See  County  of 
Santa  Clara  v.  Southern  Pac.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Gas.  182. 
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Teachout 

V. 

Des  Moines  Broad-gauge  Street  R.  Co. 

(/4ma  Supreme  Court,  May  17,  1888.) 

Stockholder — Corporate  Powers— Fictitious  Issue.— An  agreed  statement 
of  facts  submitted  to  the  court  by  a  corporation  and  one  of  its  stock- 
holders, which  seeks  the  determination  of  the  question  whether  the  corpo- 
ation  has  legal  power  to  operate  street  railways  by  electricity  or  any 
motive  force  other  than  animal  power,  the  object  of  which  is  to  enjoin 
the  corporation  from  expending  its  money  and  resources  in  applying  such 
motive  power  to  propelling  cars  upon  tracks  already  constructed,  and  from 
constructing  other  lines  of  road  to  be  operated  by  said  power,  presents  a 
real  issue  between  the  parties  and  is  not  a  fraud  upon  the  court  and  upon 
other  parties  who  would  be  affected  by  a  decision  thereunder. 

Charter — Exclusive  Privilege— Motive  Power — A  charter  which  confers 
upon  a  street-railway  company  the  power  of  constructing  tracks  in  the 
street  of  a  city,  and  operating  railway  cars  thereon,  but  connnes  the  opera- 
tion of  animal  power  only,  and  which  declares  that  the  privileges  granted 
shall  be  exclusive  for  the  term  of  30  years,  and  that  the  city  shall  not  dur- 
ing such  period  •' grant  to  or  confer  upon  any  person  or  corporation  any 
privileges  which  will  impair  or  destroy  the  rights  and  privileges  herein 
granted"  does  not  deprive  the  city  of  authority  to  grant  within  such  period 
a  subsequent  charter  authorizing  the  construction  of  street  railways  to  be 
operated  by  a  motive  power  other  than  animal  power. 

Appeal  from  District  Court,  Polk  County. 

This  is  a  proceeding  under  section  3408  of  the  code,  by  which 
the  parties  thereto  presented  to  the  court  below  an  agreed 
statements  of  facts,  and  sought  the  determination  of  the  ques- 
tion whether  the  Des  Moines  Broad-guage  R.  Co.  has  legal 
power  and  authority  to  operate  street  railroads  in  the  city  of 
Des-  Moines  by  electricity  or  motive  power  other  than  animal 
power.  The  issue  presented  by  the  agreed  statement  of  facts 
was  in  the  nature  of  an  action  in  equity,  and  the  object  was  to 
enjoin  the  Broad-gauge  R.  Co.  from  expending  its  money  and 
resources  in  applying  the  said  motive  power  to  propel  its  cars 
upon  its  railroad  tracks  now  constructed,  and  from  constructing 
other  lines  of  road  to  be  operated  by  said  power.  The  Des 
Moines  Street  R.  Co.  appeared  and  sought  to  intervene  in  the 
proceeding.  The  right  to  intervene  was  denied,  and  upon  a 
final  hearing  there  was  a  decree  enjoining  the  defendant  from 
equipping  and  operating  its  lines  of  street  railway,  now  in  the 
streets  of  thQ  city,  with  electric  or  other  motive  power  other 
than  animal  power,  and  from  expending  the  funds  and  moneys 
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of  said  company  in  the  construction  of  other  lines  of  street 
railway  in  said  city  to  be  so  operated.  The  defendant  appeals 
from  this  decree,  and  the  Des  Hoines  Street  R.  Co.appeals  from 
the  order  denying  it  the  right  to  intervene  in  the  proceeding. 

Read  &  Read  for  H.  E.  Teachout,  appellant. 

Persons  &  Perry  and  Kauffman  &  Gurnsey  for  the  Des  Moines 
Street  R.  Co.,  appellant. 

Baylies  &  Baylies  for  appellee. 

ROTHROCK,  J. — I.  This  proceeding  grows  out  of  the  litiga- 
tion which  originated  between  the  Des  Moines  Street  R.  Co. 
and  the  Des  Moines  Broad-gauge  R.  Co.,  two  rival  ^^^^  ^Mm^ 
street  railways  in  the  city  of  Des  Moines.  It  is  in 
fact  another  feature  of  the  contention  between  said  companies 
which  was  so  elaborately  considered  by  this  court  in  the  case  of 
Railroad  Co.  v.  Railway  Co.,  and  other  cases,  33  N.  W.  Rep. 
610 ;  s.  c,  32  Am.  &  Eng.  R.  R.  Cas.  209,  and  35  N.  W.  Rep. 
602.  After  the  filing  of  the  opinion  on  rehearing  in  the  cases 
named,  the  city  council,  by  certain  resolutions  duly  passed,  de- 
termined that  the  accommodation  of  the  city,  and  the  welfare 
of  its  inhabitants,  required  that  improved  motive  power,  other 
than  animal  power,  and  by  which  cars  can  be  moved  at  an  aver- 
age speed  of  not  less  than  eight  miles  an  hour,  should  be  used 
upon  all  broad-guage  street-car  lines  then  in  operation  in  the 
city,  and  upon  all  present  and  future  extensions  of  said  lines ;  and 
by  an  ordinance  passed  by  the  council,  authority  was  given  to 
the  Broad-guage  Co.  to  change  its  motive  power  from  animal 
power  to  electricity,  or  to  such  other  motive,  power  as  may  be 
found  practicable  to  move  its  cars  at  the  required  rate  of  speed. 
These  acts  of  the  city  council  were  done  in  pursuance  of  an  ap- 
plication made  by  said  railway  company  to  the  council.  The 
plaintiff  Teachout  is  a  stockholder  in  the  Broad-guage  Co.,  and 
is  surety  for  it  upon  some  of  its  indebtedness.  He  was  active 
in  procuring  permission  from  the  city  council  to  the  company 
to  change  its  motive  power.  After  the  permission  and  author- 
ity were  secured,  he  instituted  this  proceeding,  in  which  he 
claimed  that  the  corporation  in  which  he  was  a  stockholder 
could  not  acquire  any  valid  authority  from  the  city  council  to 
operate  a  street  railroad  in  said  city  by  any  propelling  power. 
He  was  overruled  by  act  of  the  corporation  before  this  proceed- 
ing was  commenced.  The  agreed  statement  of  facts  sets  forth 
this  matter  of  difference,  and  the  question  presented  to  the 
court  for  its  determination  was  whether  the  city  council  had 
any  power  or  authority  to  confer  the  right  upon  the  company,  in 
view  of  the  decision  of  this  court  in  the  cases  above  cited.  The 
Des  Moines  Street  R.  Co.,  being  what  is  known  as  the  "  Narrow- 
gauge  R.  Co.,"  appeared  and  filed  what  was  denominated  a. 
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"  petition  of  intervention,"  in  which  it  was  claimed  that  the 
proceeding  was  fictitious,  and  a  fraud  upon  the  rights  of  the 
Narrow-guage  Co.,  and  that  it  was  not  a  real  controversy  be- 
tween the  parties,  and  demanded  that  it  be  dismissed.  A  mo- 
tion was  made  by  the  parties  to  the  proceeding,  to  strike  the 
petition  of  intervention  from  the  files,  for  the  reason,  among 
others,  that  the  cause  had  been  submitted  to  the  court  for  its 
decision,  and  that  there  was  no  right  to  intervene  in  the  action 
and  make  demands  which  would  delay  its  determination.  The 
motion  was  sustained  and  the  application  to  intervene  was 
Overruled ;  but,  inasmuch  as  it  had  been  suggested  to  the  court 
that  the  controversy  was  not  real  and  in  good  faith  between  the 
parties,  it  was  ordered  that  the  plaintiff  and  the  officers  of  the 
Broad-guage  Co.  appear  at  a  time  named  and  submit  to  an  ex- 
amination touching  the  ^question  of  good  faith  and  the  real 
nature  of  the  controversy,  and  that  the  Des  Moines  Street  Rail- 
way should  be  permitted  to  appear  and  examine  the  said  parties 
touching  the  controversy,  and  to  introduce  other  proof  on  said 
question  material  thereto.  Thereupon  an  investigation  was  had, 
evidence  was  introduced,  and  the  cause  was  submitted  to  the 
court,  and  at  the  same  time,  or  about  that  time,  another  petition 
of  intervention  was  filed  by  the  Des  Moines  Street  R.  Co.,  in 
which  a  demand  was  made  that  it  be  allowed  to  intervene  in  the 
merits  of  the  case.  On  the  final  submission,  the  following  orders 
were  made  : 

"  This  cause  having  been  heretofore  submitted  to  the  court 
by  and  between  the  parties,  upon  the  written  submission  and 
statement  of  facts  filed  with  the  clerk  on  the.  4th  day  of  Feb- 
ruary, 1888,  and  the  court,  being  fully  advised  in  the  premises, 
finds  that  the  equities  are  with  the  plaintiflf  H.  E.  Teachout. 
It  is  therefore  ordered  and  decreed  by  the  court  that  the  de- 
fendant, the  Des  Moines  Broad-guage  Street  R.  Co.,  be  re- 
strained and  enjoined  from  equipping  and  operating  its  lines  of 
street  railway,  now  laid  in  the  city,  with  electric  or  other  motor 
power  other  than  animal  power,  and  from  expending  the  funds 
and  moneys  of  said  company  in  so  equipping  said  line  of  road, 
or  in  construction,  for  operation  in  said  city,  other  lines  of  street 
railway,  and  that  the  costs  of  this  proceeding  be  taxed  against 
the  defendant.  The  Des  Moines  Broad-gauge  Street  R.  Co.  ex- 
cepts. And  the  Des  Moines  Street  R.  Co.  is  refused  leave  to  file 
its  petition  of  intervention,  to  which  the  said  Des  Moines  Street 
R.  Co.  excepts,  and  has  five  days  in  which  to  file  its  bill  of  ex- 
ceptions. «       Marcus  Kavanaugh,  Jr.,  Judge." 

"  Now  upon  this  nth  day  of  February,  1888,  this  cause  com- 
ing on  to  be  further  heard  upon  the  petition  and  motion  of  the 
Des  Moines  Street  R.  Co.  that  the  court  decline  to  receive  and 
determine  this  cause  upon  the  submission  and  agreed  statement 
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of  facts  by  the  said  Teachout  and  the  said  Des  Moines  Broad- 
gauge  Street  R.  Co.,  for  the  reason  that  there  is  no  real  contro- 
versy between  said  parties,  but  the  same  is  a  fraud  upon  both 
the  court  and  the  said  Des  Moines  Street  R.  Co.,  pursuant  to 
the  order  of  this  court  made  thereupon  on  the  6th  day  of  Feb- 
ruary, 1888  ;  and  the  said  Des  Moines  Street  R.  Co.  appearing 
by  its  counsel,  Galusha  Parsons, 'and  the  said  H.  E.  Teachout 
by  his  counsel,  W.  L.  Read,  and  the  said  Des  Moines  Broad- 
^uage  Street  R.  Co.  by  its  counsel,  R.  N.  Baylies,  and  the  same 
having  been  taken  under  advisement, — now,  upon  this  13th  day 
of  February,  1888,  it  is  ordered  that  the  said  petition  and  motion 
be,  and  the  same  are  hereby,  in  all  things  denied ;  to  which  rul- 
ing and  decision  the  said  petitioner,  by  its  counsel  in  open 
court,  duly  excepted.  And  the  said  Des  Moines  Street  R.  Co. 
having  presented  its  petition  for  leave  to  intervene  to  the  merits 
of  the  said  submission,  the  said  petition  and  motion  are  denied  ; 
to  which  ruling  and  decison  the  said  petitioner,  by  its  counsel  in 
open  court,  duly  excepted.  It  is  further  ordered  and  adjudged 
that  the  said  H.  E.  Teachout  recover  of  and  from  the  said  Des 

Moines  Street  R.  Co.  his  costs  of  said  proceeding,  taxed  at , 

to  which  the  said  Des  Moines  Street  R.  Co.  duly  excepted ;  and 
it  is  further  ordered  that,  in  the  taxation  of  such  costs,  the  clerk 
of  this  court  will  not  tax,  as  a  part  thereof,  any  fees  for  the  said 
Teachout,  or  the  other  officers  of  the  said  Des  Moines  Broad- 
guage  R.  Co.  Marcus  Kavanaugh,  Judge." 

It  will  thus  be  seen  that  the  court  was  of  the  opinion  that  the 
suggestion  that  the  agreed  statement  of  facts  did  not  present  a 
real  issue  between  the  parties,  but  was  a  fraud  upon  the  court 
and  upon  other  parties,  was  not  well  founded,  and  rendered  a 
decree  accordingly.  We  do  not  deem  it  necessary  to 
review  the  evidence  upon  this  question  in  detail.  tJe'pmieir" 
We  are  satisfied  that  the  district  court  was  correct  in. 
determining  that  the  proceeding  ought  not  to  be  dismissed  as 
fictitious.  It  is  not  claimed  that  a  stockholder  in  a  corporation 
may  not  maintain  an  action  to  restrain  the  corporation  from  acts 
in  excess  of  its  corporate  power  or  authority.  It  is  wx^ll  settled 
that  such  an  action  will  lie.  Sims  v.  Railroad  Co.,  37  Ohio  St. 
556;  Cook,  Stocks,  §§  672-674,  and  authorities  there  cited.  The 
matter  of  difference  which  was  submitted  to  the  court  was  one 
not  of  mere  expediency  as  to  the  prosecution  of  the  business 
of  the  corporation.  Counsel  for  the  Des  Moines  Street  R. 
Co.  strenuously  contend  that  the  company  they  represent 
have  the  exclusive  right  to  construct,  maintain,  and  operate 
street  railroads  in  the  city ;  and,  if  their  contention  is  correct,  it 
would  be  a  most  flagrant  violation  of  the  corporate  powers  of 
the  Broad-gauge  Co.  to  waste  its  substance,  and  involve  its 
stockholders  in  a  large  expenditure  of   money,  without    legal 
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authority  to  move  a  car  upon  the  streets ;  and  this  was  the  very 
question  which  was  presented  to  the  court  for  its  determination. 
And  while  it  may  be  true  that  Teachout  was  active  in  his 
endeavors  to  save  the  property  of  the  company,  and  prevent  the 
great  loss  consequent  upon  the  adjudged  exclusive  right  of  the 
Narrow-gauge  Co.,  it  does  not  follow  that  he  agreed  with  the 
officers  and  counsel  of  said  cortipany  that  the  decision  of  this 
court  precluded  the  company  in  which  he  was  a  stockholder 
from  operating  their  lines  by  a  motive  power  other  than  animal 
power.  The  record  shows  that  so  far  as  his  action  as  a  director 
of  the  corporation  was  concerned,  he  opposed  taking  any  cor- 
porate action  to  apply  electric  power  to  the  lines  of  street  rail- 
road then  owned  by  the  company. 

2.  Counsel  for  the  Des  Moines  Street  R.  Co.  complain  that  it 
PftrtiM-iBtor-  ^'*^^  "^^  allowed  to  intervene  in  the  proceeding.  It 
TenUoB  After  is  very  clear  that  it  had  no  right  to  intervene  to 
■■bmiflBioBof  defeat  the  action  or  proceeding.  Section  2684  of  the 
**^*  Code  provides :  "  The  court  shall  determine  upon  the 

intervention  at  the  same  time  that  the  action  is  decided,  and 
the  intervenoV  has  no  right  to  delay."  And  in  Van  Gorden  v. 
Ormsby,  55  Iowa,  657,  it  is  said  that  "an  intervenor  cannot  be 
allowed  to  tender  an  issue  which  can  be  tried  only  by  a  change 
in  the  form  of  proceeding,  and  a  continuance  of  the  cause  for 
testimony.  If  the  person  intervening  has  rights  which  require 
protection,  and  which  cannot  be  determined  in  the  main  action 
without  delaying  the  trial,  he  ought  not  to  intervene,  but  should 
commence  an  original  action,  and,  if  need  be,  and  a  proper  case 
therefor  can  be  made,  protect  his  interest3  by  injunction.'* 
Now,  if  the  intervenor  had  presented  a  petition  when  its  first 
appearance  was  made,  and  without  setting  up  facts  which  must 
have  unavoidably  caused  delay,  and  joined  the  plaintiff,  Teachout, 
in  the  demand  that  the  Broad-gauge  Co.  be  enjoined  from  ap- 
plying electricity  as  a  motive  power  upon  its  road,  and  upon  the 
ground  that  the  intervenor  had  the  exclusive  right  to  build, 
maintain,  and  operate  street  railroads  in  the  city,  it  may  be  that 
the  petition  for  intervention  should  have  been  entertained  by 
the  court.  But  the  record  does  not  show  that  the  court  held 
that  there  was  no  right  of  intervention  in  any  event.  The  re- 
fusal to  permit  the  intervention  upon  the  merits  may  well  have 
been  put  upon  the  grounds  that  it  was  presented  too  late,  and 
that  it  attempted  to  raise  issues  which  would  necessarily  involve 
delay.  As  will  be  seen  further  in  this  opinion,  the  only  question 
to  be  determined  arose  upon  tl^e  ordinances  and  resolutions  of 
the  city  council.  It  is  true,  the  agreed  statement  of  facts  recited 
that  the  Des  Moines  Street  R.  Co.  had  failed  to  furnish  efficient 
street-car  service  to  the  public,  and  this  was  denied  in  the  peti- 
tion of  intervention.     But,  in  our  opinion,  this  raised  an  iin- 
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material  issue,  as  will  presently  be  seen ;  and  the  Des  Moines 
Street  R.  Co.  is  in  no  position  to  raise  that  question  because 
the  court  below,  in  effeA,  determined,  with  a  recital  of  record 
before  it,  that  the  street-car  service  was  inefficient,  and  with 
nothing  to  contradict  or  call  in  question  the  recital  that  the 
Narrow-gauge  Co.  had  the  exclusive  right  to  maintain  and 
operate  street  railroads  in  the  streets  of  the  city. 

3.  We  come  now  to  the  question  of  the  power  or  authority  of 
the  Broad-gauge  Co.  to  operate  its  lines  by  electricity,  or  other 
improved  or  newly.discovered  motive  power.  This  ^ 
question  has  been  elaborately  argued  by  the  counsel  priTHegMOM- 
above  named,  and  by  other  counsel  in  behalf  of  the  ftrwdonDM 
city  and  of  North  Des  Moines  and  of  the  public  J^}!J|J*^'^* 
generally.  It  is  well  to  understand  the  precise  point 
to  be  determined.  As  we  view  it,  the  power  is  undoubted,  un- 
less the  Des  Moines  Street  R.  Co.  has  such  an  exclusive  right 
to  construct,  maintain,  and  operate  street  railroads  in  the  city  as 
to  exclude  all  competition  of  other  lines,  whatever  motive  power 
may  be  employed  by  the  other  lines.  In  the  cases  already  deter- 
mined by  this  court,  involving  the  rights  of  these  rival  com- 
panies, we  determined  that  the  exclusive  right  to  furnish  to  the 
city  of  Des  Moines  its  street-railway  service,  for  30  years  from 
^hc  time  the  right  accrued,  was  in  the  Narrow-gauge  Co.  The 
statement  would  seem  to  include  all  street  railways,  as  well 
those  operated  by  animal  ppwer  as  those  operated  by  electricity, 
or  by  cables  operated  by  steam  or  other  power ;  and  much  of 
the  argument  in  behalf  of  the  Des  Moines  Street  R.  Co.  is 
founded  upon  the  claim  that  this  court,  in  the  reasoning  in  the 
main  opinion,  regarded  the  right  to  exclusive  street-car  service 
without  reference  to  the  motive  power  used.  The  question  then 
before  the  court  was  between  two  rival  companies,  both  of  which 
operated  their  lines  by  animal  power.  The  question  of  the  kind 
of  street-car  service  was  in  no  manner  involved  in  the  case. 
Those  cases  were  contested,  both  upon  the  original  submis- 
sion and  upon  the  rehearing,  by  able  and  distinguished 
counsel.  We  think  it  is  safe  to  say  that,  upon  the  original 
argument  of  the  case,  the  question  as  to  the  motive  power  was 
not  in  the  mind  of  court  or  counsel.  At  least,  it  is  undoubtedly 
true  that  no  such  question  was  presented  to  this  court.  In 
view  of  the  general  discussion  of  the  subject  in  the  original 
opinion,  the  following  language  was  used  in  the  opinion 
upon  rehearing:  "It  is  proper,  however,  that  we  should  say, 
in  order  to  prevent  any  misconstruction  of  our  opinion,  that  it  was 
not  our  intention  to  hold,  and  it  is  not  held,  that  the  city  is  pre- 
cluded, by  the  ordinance  under  which  the  plaintiff  is  acting,  from 
availing  itself  of  any  improved  street  railway  to  be  operated  by 
other  than  animal  power,  if  reasonably  necessary  to  meet  the 
36  A.  <&  £.  R  R.  Cas.-^ 
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public  wants.  We  did  not  regard  that  question  as  in  the  case, 
and  on  that  we  express  no  opinion  ;"  and  the  decrees  in  those 
cases  do  not  require  the  Broad-gauge  R.  Co.  to  remove  their 
railroad  tracks  from  the  streets.  They  are  enjoined  from 
operating  their  lines  of  road  by  cars  moved  by  animal  power 
after  the  ist  of  May,  1888.  This  supplemental  opinion  and 
these  decrees  are  a  sufficient  answer  to  the  argument  of  counsel 
based  upon  the  reasoning  of  the  opinion  in  the  cases  cited.  It 
was  purposely  left  as  an  open  question  ;  and,  as  the  personnel  of 
the  court  is  now  nearly  the  same  as  then,  it  is  not  improper  to 
say  that  such  was  the  intention  of  the  court.  It  is  proper  to 
state  that  the  ordinance  authorizing  the  Broad-guage  Co.  to  use 
electricity,  or  other  motive  power  other  than  animal  power, 
appears  to  us  to  be  well  guarded,  so  as  to  protect  the  rights  of 
the  Narrow-guage  Co.  in  the  use  of  its  lines  already  in  opera- 
tion, or  other  lines  which  it  may  desire  to  construct  in  the  ex- 
ercise of  its  exclusive  right  to  the  use  of  "  horse-cars."  And  it 
seems  to  us  that  we  must  determine  the  rights  of  the  parties 
by  the  record  they  have  made,  or,  rather,  by  the  grant  of  power 
given  to  them  by  the  city  council.  This  grant  of  power  is  found 
in  the  ordinance  of  the  city  which  was  enacted  in  June,  1866; 
and  that  part  of  it  necessary  to  be  considered  in  determining 
this  case  is  as  follows:  "Section  i.  Be  it  ordained  by  the  city 
council  of  the  city  of  Des  Moines,  that  consent,  permission,  and 
authority  is  hereby  given  and  granted  to  and  duly  vested  in  the 
Des  Moines  Street  R.  Co.,  and  their  successors  and  assigns,  to 
lay  a  single  or  double  track  for  passenger  railway  lines,  with  all 
necessary  and  convenient  tracks  for  turn-outs,  side-tracks,  and 
switches-in,  upon,  and  along  all  the  streets,  and  such  alleys  only 
fronting  on  which  said  company  have  depots,  stables,  or  car- 
houses,  and  over  the  bridges  and  such  streets  in  the  city  of  Des 
Moines,  with  their  present  and  future  extensions  and  connec- 
tions ;  and  authority  is  hereby  given  said  company,  their  succes- 
sors and  assigns,  to  keep,  maintain,  use,  and  operate  thereon 
railway  cars  in  the  manner  and  for  the  time  and  upon  the  con- 
ditions hereinafter  mentioned  and  prescribed.  Sec.  2.  The  cars 
to  be  used  upon  such  tracks  shall  be  operated  with  animal 
power  only,  and  shall  not  connect  with  any  other  railway  on 
which  other  power  is  used,  and  no  railway  car  or  carriage  used 
upon  any  other  railway  in  this  state  shall  be  used  upon  any  of 
said  tracks.  .  .  .  Sec.  10.  The  right  herein  granted  to  said  com- 
pany to  operate  said  railway  shall  be  exclusive  for  the  term  of 
thirty  (30)  years  from  the  time  the  first  mile  of  said  track  is  laid 
and  cars  running  thereon ;  and  the  said  city  of  Des  Moines  shall 
not,  until  after  the  expiration  of  said  term,  grant  to  or  confer 
upon  any  person  or  corporation  any  privileges  which  will  im- 
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pair  or  destroy  the  rights  and  privileges  herein  granted  to  said 
company." 

It  seems  to  us,  keeping  in  mind  the  fundamental  rule  that 
corporations  are  invested  with  such  powers  only  as  are  expressly 
conferred  upon  them,  and  such  other  powers  as  are  necessary  to 
carry  out  those  expressly  granted,  there  is  little  room  for  dis- 
cussion or  debate  as  to  the  powers  conferred  upon  the  Narrow- 
guage  Co.  by  this  ordinance.     It   has  the  exclusive  right  to 
operate  its  railways  by  animal  power ;  and  it  has  no  more  right 
to  interpose  objections  to  the  building  and  operation  of  other 
street  railroads,  to  be  operated  by  other  power,  than  if  no  grant 
of  power  has  ever  been  made  to  it.     The  city,  it  is  true,  agreed, 
by  section  lo  of  the  ordinance,  that  it  would  not  "  confer  upon 
any  person  or  corporation  any  privileges  which  will  impair  or 
destroy  the  rights  and  privileges  herein  granted  to  said  company." 
It  is  strenuously  contended  that  the  granting  of  the  right  to 
operate  other  street  cars  will  necessarily  impair  the  rights  of  the 
Narrow-guage  Co.,  by  diminishing  its  revenue,  which  is  derived 
from  the  carriage  of  passengers.     Perhaps  this  argument  is  suf- 
ficiently answered  by  the  thought  that,  when  the  city  made  the 
contract,  based  upon  this  ordinance,  the  parties  thereto  were 
dealing  with  the  known,  and  not  with  the  unknown.     It  may 
well  be  questioned  whether  the  city  had  any  power  to  contract 
that  no  other  means  of  public  travel  should  be  allowed  upon  the 
streets  of  the  city  except  by  cars  drawn  by  horses  for  the  period 
of  30  years.     If  so,  the  establishment  of  hack  lines  or  omnibus 
lines,  or  other  means  of  public  conveyance,  would  impair  the 
revenue  of  the  Narrow-guage  Co.,  and   thus  impair  its  rights 
under  this  ordinance.     Its  right  is  to  operate  a  horse  railroad. 
It  is  entitled  to  the  exclusive  right  to  do  so,  and  to  use  all  im- 
provements that  may  be  made  thereto ;  but  to  nothing  more. 
The  city  cannot  impair  that  right ;  but   it  does  not  follow  that 
it  may  not  authorize  other  means  of  street  travel.     It  did  not 
undertake  to  confer  upon  the  company  the  right  to  carry  all  the 
passengers  who  might  desire  to  travel   by  public  conveyance 
upon  the  streets ;  and  it  did  not,  by  the  ordinance,  contract  that 
new  and  improved  and  undiscovered  .methods  of  travel  might 
not  be  adopted  as  the  public  wants  might  demand.     This  ordi- 
nance and  contract  were  made   by  the  city  in  behalf  of   the 
public,  and  it  should  not  be  so  construed  as  to  fetter  and  pre- 
vent the  right  to  use  new  methods  and  appliances,  the  result  of 
the  inventive  genius  of  the  age,  or  to  apply  the  discovery  and 
application  of  the  latent  powers  of  nature  to  the  uses  of  man. 
As  well  might  the  chartered  owner  of  a  rope-ferry  have  insisted, 
years  ago,  that  his  exclusive  right  to  that  method  of  transporta- 
tion prevented  the  right  to  charter  a  ferry  propelled  by  steam 
when  that  element  of  nature  was  discovered   as  a  propelling 
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power.  As  sustaining  these  views,  see  Gas-light  Co.  v.  City  of 
Saginaw,  28  Fed.  Rep.  529;  Railway  Co.  v.  Tramway  Co.,  30 
Fed.  Rep,  324 ;  Bridge  v.  Hoboken  Co.,  i  Wall.  1 16. 

We  think  the  decree  of  the  district  court  should  be  revetsed, 
and  sL  decree  will  be  entered  in  this  court  in  accord  with  this 
opinion,  or  the  cause  will  be  remanded  to  the  court  below  for 
that  purpose. 

Grants  of  Exclusive  Privileges  to  Street  R.  Cos«~See.  generally,  Des 
Moines  St.  R.  Co.  v.  Des  Moines  Broad -guage  R.  Co.,  32  Am.  Sl  Eng.  R. 
R.  Gas.  209,  note,  216. 

Municipal  Corporation— Granting  Exclusive  Privilege. — A  municipal  cor- 
poration has  no  authority  to  grant  an  exclusive  privilege  or  create  a 
monopoly  unless  expressly  empowered  by  the  legislature,  see  Appeal  of 
Meadville  Fuel  Gas  Co.  (Pa.),  4  Atl.  Rep.  733,  because  a  municipal  corpo- 
ration has  no  authority  to  create  a  monopoly,  or  to  grant  an  exclusive 
privilege,  unless  expressly  empowered  by  the  legislature.  Norwich  Gas 
Light  Co.  V.  Norwich  City  Gas  Co.,  25  Conn.  19;  State  v.  Cincinnati  Gas 
Light  &  Coke  Co..  1 8  Ohio  St.  262 ;  Dill  Mun.  Corp.  sec.r695 ;  Jackson  Countj 
R.  Co.  V,  Interstate  Rapid  Transit  R.  Co.,  24  Fed.  Rep.  306;  Indianapolis 
7/.  Indianapolis  Gas  L.  &  C.  Co.,  66  Ind.  J96;  Citizens'  Gas  Light  Co.  v. 
Louisville  Gas  Co.,  81  Ky.  263;  s.  c,  1  Am.  &  Eng.  Corp.  Cas.  156;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650;  bk.  29,  L.  ed.  516; 
s.  c,  10  Am.  &  Eng.  Corp.  Cas.  639;  New  Orleans  Water- works  Co,  v. 
Rivers,  115  U.  S.  674;  bk.  29.  L.  ed.  525;  s.  c,  10  Am.  &  Eng.  Corp.  Cas. 
662;  City  of  Quincy  v.  Bull,  106  111.  337;  s.  c,  4  Am.  &  Eng.  Corp.  Cas. 
554;  Gale  V.  Kalamazoo,  23  Mich.  344;  s.  c,  9  Am.  Rep.  80;  State  v. 
Milwaukee  Gas  Light  Co.,  29  Wis.  454;  s.  c,  9  Am.  Rep.  598;  State  v. 
Graves,  19  Md.  351  ;  Montjoy  v.  Pillow,  64  Miss.  705;  Seal  v,  Donnelly, 
60  Miss.  658;  Sullivan  v.  Supervisors  of  Lafayette  Co.,  58  Miss.  790; 
Davenport?/.  Kleinschmidt,6  Mont.Tr.  502 ;  Milhau?/.  Sharp, 27  N.  Y.  611 ; 
s.Jc.,  28  Barb.  (N.  Y.)  228  ;  17  Barb.  (N.  Y.)  435 ;  People  i/.  Kerr,  27  N.  Y.  188 ; 
Davis  V,  Mayor,  etc.,  of  New  York,  14  N.  Y.  506;  State  v.  Mayor,  etc.,  of 
New  York,  3  Duer  (N.  Y.),  119;  Commonwealth  v.  Erie  &  N.  E.  R.  Co., 
27  Pa.  St.  339;  Mayor  v.  Ohio  &  P.  R.  Co..  26  Pa.  St.  355;  City  of  Brcn- 
ham  V,  Brenhani  Water  Co.,  67  Tex.  542 ;  s.  c,  20  Am.  &  Eng.  Corp.  Cas. 
207  ;  Citizens'  Street  R.  Co.  v.  Jones,  34  Fed.  Rep.  579 ;  Stein  v,  Bienville 
Water  Supply  Co.,  34  Fed.  Rep.  145;  Saginaw  Gas  Light  Co.  v.  City  of 
Saginaw,  28  Fed.  Rep.  529 ;  New  Orleans  City  R.  Co.  v.  Crescent  R.  Co., 
i2Fed.  Rep.  308 ;  Pullman  Palace  Car  Co.  v.  Texas  &  Pac.  R.  Co.,  11  Fed. 
Rep.  625.     Compare  Chicago  R.  Co.  v.  People.  73  111.  541. 

But  it  has  been  held  that  a  municipalitv  may  delegate  any  of  its  police 
powers  to  persons  and  corporations  and  thereby  create  a  monopoly.  City 
of  Louisville  v.  Weible  (Ky.).  1,  S.  W.  Rep.  605. 

Same— Qrant  by  Legislature^ — It  cannot  be  questioned  that  the  state  in 
its  sovereign  capacity  may  grant  an  exclusive  privilege  or  a  monopoly 
which  will  be  protected  against  subsequent  conflicting  grants.  Louisville 
Gas  Co.  V,  Citizens'  Gas  Light  Co.,  1 15  U.  S.  683 ;  bk.  29,  L.  ed.  s^o;  »•  c, 
10  Am.  &  Enjj.  Corp.  Cas.  671 ;  New  Orleans  Water- works  Co.  v.  Rivers, 
115  U.  S.  674;  bk.  29,  L.  ed.  525 ;  s.  c.  10  Am.  &  Eng.  Corp.  Cas.  662; 
New  Orleans  Gas  Light  Co.  v,  Louisiana  Light  Co.,  1 1 5  U.  S.  650 ;  bk.  29, 
L.  ed.  516 ;  s.  c.  10  Am.  &.  Eng.  Corp.  Cas.  639;  Saginaw  Gas-light  Co.  ». 
Saginaw  Gas  Co.,  28  Fed.  Rep.  520,  534.  But  such  grants  are  to  be 
sinctly  construed,  and  no  exclusive  privileges  pass  unless  by  express 
words  or  necessary  implication.  Citizens'  St,  R.  Co.  v.  Jones,  34  Fed. 
Rep.  579. 
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8am0« — The  Grant  of  an  Exclusive  Privilege  is  said  to  be  a  Contract,  the 
obligation  of  which  cannot  be  impaired  by  subsequent  legislation,  except 
so  far  as  the  protection  of  public  health,  morals,  or  safety  may  require. 
Citizens'  Water  Co.  of  Bridgeport  v,  Bridgeport  Hydraulic  Co.,  55  Conn. 
1 ;  City  of  Louisville  v,  Weible  (Ky),  i  S.  W.  Rep. 605 ;  People  v.  Squire, 
107  N.  Y.  593 ;  St.  Tammany  Water-works  Co.  v,  ^few  Orleans  Water- 
works Co.,  120  U.  S.  64;  bk.  30,  L.  ed.  563;  New  Orleans  Water-works 
Co.  V,  Rivers,  115  U.  S.  674;  bk.  29,  L.  cd.  525;  s.  c„  10  Am.  &  Eng. 
Corp.  Cas.  662 ;  New  Orleans  Gas  Light  Co.  v,  Louisiana  Light  Co.,  1 1 5 
U.  S.  650;  bk.  29,  L.  ed.  516 ;  s.  c,  10  Am.  &  Eng.  Corp.  Cas.  639 ;  Saginaw 
Gas  Light  Co.  v.  City  of  Saginaw,  28  Fed.  Rep.  529. 

In  the  recent  case  of  Fort  Worth  St.  R.Co.  v.  Queen  City  R.  Co.  (Tex.), 
9  S.  W.  Rep.  94,  the  supreme  court  of  Texas  held,  that,  where  a  tract  of 
land  is  the  property  of  the  railroad  company,  without  any  limitation  of 
ownership,  and  a  horse-railway  company,  tor  a  valuable  consideration,  ob- 
tains the  right  to  build  its  road  over  the  land  to  the  depot  of  the  railroad, 
to  the  exclusion  of  other  horse  railroads,  and  the  contract  is  recorded,  the 
horse-railway  company  is  entitled  to  an  injunction  against  another  com- 
pany interfering  with  this  right ;  that  where  a  railroad  company  owning 
a  tract  of  land  builds  a  depot  thereon,  and  gives  a  horse-railway  company 
an  exclusive  right  to  build  its  road  to  the  depot  over  the  land,  by  a  re- 
corded instrument,  any  dedication  of  the  roadway  to  the  depot  to  the 
public  would  be  subject  to  the  easement  of  the  horse  railway ;  and  the 
necessity  for  such  roadway  would  be  subject  to  the  bill  of  rights  of  Texas 
(section  17),  providing  that  no  person's  property  shall  be  taken  for  the 
public  use  without  compensation  unless  by  his  consent;  also  that  such 
a  contract  is  not  a  monopoly,  but  an  easement  granted  by  the  owner  of 
the  fee,  and  can  be  taken  for  public  use  by  due  process  of  law.  The  court 
cite  Campbell  v.  O'Brien,  75  Ind.  222 ;  s.  c,  10  Am.  h  Eng.  R.  R.  Cas.  266 ; 
Cincinnati  v.  White,  31  U.  S.  (6  Pet.)  431 ;  bk.  8.  L.  ed.  452;  2  Dill.  Mun. 
Corp.  sees.  631,  635  ;  Ramthun  v.  Halfman,  58  Tex.  553;  Gilder  v,  Bren- 
ham,  €7  Tex.  345;  Commonwealth  v,  Pittsburgh  R.  Co.,  24  Pa.  St.  159; 
s.  c,  62  Am.  Dec.  372  ;  East&  West  R.  Co.  of  Alabama  v.  East  Tenn.  V.  & 
G.  R.  Co.,  75  Ala.  275 ;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  81 ;  Mayor  v, 
Starin,  106  N.  Y.  i ;  CToffcy  v.  State,  13  Tex.  App.  580 ;  Hughes  v.  Tinslcy. 
80  Va.  263;  Pierce  R.  R.  260,  496,  497. 

It  has  been  laid  down  as  a  general  rule,  that  contracts,  the  object  of 
which  is  to  secure  to  the  obligee  a  monopoly  or  an  exclusive  use  for  public 
purposes  of  land  held  by  other  corporations,  or  by  a  private  owner,  if  sub- 
ject to  the  right  of  eminent  domain,  are  void.  See  American  Rapid  Tele- 
m^>h  Co.  V.  Conn.  Telephone  Co.,  49  Conn.  352;  s.  c,  44  Am.  Rep.  237 ; 
Western  Union  Tel^^ph  Co.  v,  American  Telegraph  Co.,  6$  Ga.  160; 
s.  c  38  Am.  Rep.  781  ;  Skrainka  v.  Scharringhausen,  8  Mo.  App.  522; 
Western  Union  Telegraph  Co.  v,  Atlantic  &  Pacific  Telegraph  Co.,  5  Nev. 
102 ;  Western  Union  Telegraph  Co.  v,  Atlantic  &  Pacific  Telegraph  Co. 
(Ohio),  I  W.  L.  Bull.  222;  S.C.,  3  Cent.  L.  J.  569;  West  Virginia  Trans- 
portation Co.  V.  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600 ;  Pensacola 
Telegraph  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  (6  Ott6)  i ;  bk.  24,  L. 
ed.  708;  Western  Union  Tel.  Co.  v,  American  Tel.  Co.,  19  Am.  L.  Reg. 
(N.  Y.)  173 ;  Western  Union  Telegraph  Co.  v.  Bait.  &  Ohio  Tel.  Co.,  23 
Fed.  Rep.  12;  Western  Union  Telegraph  Co.  v.  Bait.  &  Ohio  Tel.  Co.  of 
T^xas.  22  Fed.  Rep.  133;  Western  Union  Tel.  Co.  v.  Bait.  &  Ohio  Tel. 
Co.»  19  Fed.  Rep.  060;  Western  Union  Tel.  Co.  v.  American  U.  Tel.  Co., 
0  Biss.  C.  C.  72 ;  Western  Union  Tel.  Co.  v,  St,  Joseph  &  W.  R.  Co.,  i 
llcCr.  C.  CJ65  ;  Western  Union  Tel.  Co.  v,  Burlington  &  S.  W.  R.  C:a. 
3  McCr.  C.  C.  130;  s.  c,  II  Fed.  Rep.  i ;  Baxendale  v.  Great  Western  R. 
Oft.,  s  C  .B.  (N.  S.)  336. 
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State  ex  rel.  Cream  City  R.  Co. 

V. 

HiLBERT,  City  Treasurer. 
{Wisconsin  Supreme  Court,  September  i8,  i88S.) 

Municipal  Corporations— Grant  of  Franchise —Authority  of  Legtslatvr 

The  fact  that  the  legislature  may  confer  upon  a  city  or  county  the  power  to 
grant  to  an  existing  corporate  body  a  franchise,  or  to  create  a  corporation 
with  certain  franchises  and  powers,  does  not  take  away  the  constitutional 
power  of  the  legislature,  conferred  by  section  i,  art.  2  of  the  Wisconsin 
constitution,  to  take  away  the  power  so  granted  to  the  city  or  county,  or 
to  alter  or  repeal  the  acts  of  the  city  or  county  uken  under  such  delegated 
authority. 

Railways  in  Streets — License  Fee— Increaset— Under  section  1862,  substi- 
tuted for  section  4978  of  the  Wis.  Rev.  Stat,  repealing  the  Laws  of  i860, 
c.  313,  sec.  3.  providing  that  street  railway  companies  should  be  subject  to- 
the  payment  of  such  license  fees  as  the  common  council  of  the  municipal 
corpK>ration  granting  the  franchise  might  prescribe,  the  repealing  statute 
providing  that  any  municipal  corporation  may  grant  the  use  of  its  streets 
to  any  such  corporation  under  whatever  law  formed,  and  such  corporation 
shall  be  subject  to  the  payment  of  such  license  fees  as  the  proper  muni- 
cipal authorities  may  from  time  to  time  prescribe;  a  municipal  corpora- 
tion has  the  right  to  increase,  within  reasonable  limits,  a  license  fee  origi- 
nally imposed*  by  its  charter,  although  its  franchise  was  granted  before  tbc 
enactment  of  the  repealing  statute. 

Appeal  from  the  Milwaukee  County  Superior  Court. 
E,  Mariner  (E.  P.  Smith,  of  counsel)  for  appellant. 
Eugene  5.  Elliott^  City  Attorney,  for  respondent. 

Taylor,  J. — The  appellant  sued  out  an  alternative  writ  of 
mandamus  from  the  superior  court  of  Milwaukee  county^ 
directed  to  the  respondent,  commanding  him  to  accept  the  sum 
of  $870,  and  execute  a  receipt  for  a  license  for  87 
cars  of  the  relator,  to  be  run  by  said  railroad  com- 
pany for  the  current  year  upon  its  railroad  in  said  city.  On  the 
return  of  said  writ  the  respondent  moved  to  quash  it,  on  the 
ground  that  the  facts  stated  in  the  petition  and  writ  do  not  jus- 
tify the  court  in  issuing  the  same.  The  motion  to  quash  the 
writ  was  granted,  and  from  the  order  granting  such  motion  the 
relator  appeals  to  this  court.  The  petition  for  the  writ  sets  up 
the  following  facts:  (i)  That  the  petitioner  is  a  corporation 
incorporated  under  the  general  laws  of  this  state,  and  is  engaged 
in  the  operation  of  a  street-railway  in  the  city  of  Milwaukee, 
and  has  been  since  December,  1874;  that  in  1874,  being  then 
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such  corporation,  and  being  desirous  to  construct  and  operate  a 
street-railway  in  the  public  streets  of  the  city  of  Milwaukee,  it 
applied  to  the  said  city  for  a  franchise  to  construct,  operate,  and 
maintain  a  street-railway  in  said  city ;  and  thereupon  the  city  of 
Milwaukee,  in  pursuance  of  chapter  313,  Laws  i860,  passed  an 
ordinance,  December  28,  1874,  which  was  duly  approved  by  the 
mayor  in  January,  1875,  w^herein  and  whereby  said  city  granted 
to  the  corporation  (naming  them),  their  successors  and  assigns, 
the  exclusive  right,  permission,  and  authority  to  lay  a  single  or 
double-track  railway  in  certain  streets  in  said  city  in  said  ordi- 
nance specified.     Section  7  of  said  ordinance  is  in  the  words  fol- 
lowing :  "  The  rate  of  fare  for  any  distance  shall  not  exceed  5 
cents,  except  when  cars  or  carriages  shall  be  chartered  for  special 
purposes ;  but  before  any  car  or  carriage  shall  be  used  or  ope- 
rated on  said  railway,  said  grantees,  their  successors  or  assigns, 
shall  pay  to  the  said  city  a  license  fee  of  $10  per  annum  for  each 
car  or  carriage;  said  license  fee  to  be  paid  and  a  license  for  such 
car  or  carriage  to  be  obtained  in  the  same  manner  as  regulated 
by  ordinance  respecting  hacks  in  said  city,  and  any  officer,  con- 
ductor, driver,  or  agent  of  said  grantees,  their  successors  or  assigns, 
who  shall  operate  or  cause  to  be  driven  or  operated  upon  said  line 
or  railway  any  car  or  carriage,  unless  the  same  shall  have  first 
been  duly  licensed,  as  herein  provided,  shall  be  punished  by  fine, 
not  less  than  $10  nor  more  than  $50."     (2)  The  petition  alleges 
that  the  corporation  accepted  the  said  ordinance,  and  constructed 
its  road  in  accordance  with  the  provisions  thereof,  and  has  ope- 
rated the  same  and  paid  the  license  fee  prescribed  by  said  ordi- 
nance down  to  and  including  the  year  1887.     It  also  alleges  that 
the  property  of  said  corporation  is  regularly  assessed  and  taxed 
by  said  city,  and  that  the  company  have  regularly  paid  all  taxes 
assessed  thereon.     (3)  That  in  the  year  1888  the  city  of  Mil- 
waukee passed  a  new  ordinance,  by  the  terms  of  which  it  was 
provided,  among  other  things,  that  no  company  should  operate, 
run,  or  cause  to  be  operated  or  run,  upon  any  street-railway  in 
the  city  of  Milwaukee,  any  car  without  paying  a  license  for  each 
such  car  or  vehicle ;  that  such  license  should  be  granted  by  the 
mayor,  signed  by  the  city  clerk,  and  sealed  with  the  corporate 
seal  of  the  city;  and  that  no  license  should  be  issued  until  the 
party  applying  for  the  same  should  present  to  the  city  clerk  the 
treasurer  s  receipt  for  the  payment  of  the  annual  license  fee ; 
that  the  license  fee  for  licenses  for  each  car  or  other  vehicle  so 
operated  by  any  such  company  should  be  $15.     (4)  It  is  alleged 
substantially  that  the  petitioner  desired  to  operate  on  its  lines  of 
railroad  in  said  city,  in  the  year  1888,  87  cars  (giving  their  num- 
bers) ;  that  the  mayor  executed  to  the  petitioner  a  proper  per- 
mit for  a  license  for  such  cars  ;  that  it  presented  such  permit  to 
the  respondent,  the  treasurer  of  the  city,  and  tendered  to  said 


Digitized  by 


Google 


120       STATE  ex  rd.  cbeah  city  b.  co.  v,  hilbebt. 

treasurer  the  sum  of  $io  per  car,  in  all  $870,  in  accordance  with 
section  7  of  the  ordinance  of  December  28,  1874,  and  requested 
the  city  treasurer  to  deliver  him  his  receipt  for  the  payment  to 
the  city  of  the  annual  license  fee  for  each  of  said  cars,  and  that 
the  treasurer  refused  to  deliver  such  receipt  on  the  sole  ground 
that  the  city,  by  its  ordinance,  approved  February  16,  1888  (sec- 
tion 400),  provided  that  a  license  fee  for  licenses  for  each  car 
operated  by  any  street-railway  in  said  city  should  be  $15  per 
car,  and  the  city  treasurer  still  refuses  to  give  the  receipt  de- 
manded. There  is  a  further  allegation  that  the  relator  is  now 
and  always  has  been  ready  and  willing  to  pay.  the  license  fee 
prescribed  by  said  section  7  of  the  ordinance  of  December  28, 
1874.  The  prayer  of  the  petition  is  that  the  treasurer  be  com- 
manded to  receive  the  said  $870,  tendered  by  the  company,  and 
to  execute  and  deliver  to  the  relator  a  receipt  in  due  form,  to  be 
delivered  to  said  city  clerk  by  the  petitioner,  so  that  it  may 
receive  licenses  for  its  cars  as  aforesaid. 

The  only  question  in  this  case  is  whether  the  railway  company 
is  entitled  to  a  license  to  run  its  cars  in  said  city  on  its  railway 
tracks  on  paying  the  license  fee  of  $10  per  car  ats 
prescribed  by  section  7  of  the  ordinance  of  December 
28,  1874,  or  whether  it  must  pay  the  license  fee  pre- 
scribed by  the  ordioance  of  February  16,  1888.  And  this  ques- 
tion depends  upon  the  other  question,  whether  the  ordinance  of 
December  28,  1874,  fixing  an  annual  license  fee  of  $10,  amounts 
to  an  irrevocable  contract  with  the  corporation  that  no  other  or 
greater  license  fee  shall  be  demanded  of  said  railway  corpora- 
tion during  the  life  of  such  corporation,  or  rather  during  the  time 
fixed  by  section  one  of  said  ordinance  of  December  28, 1874,  giv- 
ing the  use  of  the  streets  to  said  corporation  ;  which  time  is  limited 
to  50 years  from  July  i,  1874.  The  allegations  of  the  petitioner 
in  the  petition  as  to  its  corporate  existence  is  very 
uwrpontioB  general,  and  in  no  part  of  the  petition  are  its  powers 
Midpowdraof  stated  except  such  as  were  granted  to  it  by  the  city 
pettikMier.  ^f  Milwaukee,  as  is  alleged,  under  the  power  and  au- 
thority granted  to  said  city  by  chapter  313,  Laws 
i860.  The  allegations  as  to  its  being  a  corporation,  and  as  to 
its  powers  as  a  corporation,  are  all  set  up  in  the  first  paragraph 
of  the  foregoing  statement  of  facts.  It  will  be  seen  by  this 
statement  of  facts  m^de  in  the  petition  that  this  corporation 
had  no  power  to  construct  the  particular  railway  it  did  construct 
in  said  city  of  Milwaukee,  except  under  the  power  granted  to  it 
by  the  ordinance  of  December  28,  1874,  ^^^  that  the  city  ob- 
tained the  powei^to  make  such  grant  to  the  corporation  by  vir- 
tue of  chapter  313,  Laws  i860.  According  to  the  allegations  of 
the  petition,  the  power  of  the  relator  to  build  and  operate  a 
street  railway  in  the  streets  of  the  city  of  Milwaukee,  and  to  run 
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its  cars  thereon  for  the  carriage  of  passengers,  was  a  power  in- 
directly  derived  from  the  state  through  the  action  of  the  city  of 
Milwaukee,  acting  under  the  authority  of  chapter  3 1 3,  Laws  1 86a 
Upon  this  appeal  the  relator  is  bound  by  the  facts  stated  in  its 
petition,  and  the  petition  expressly  alleges  "that  in  1874  it  ap- 
plied  to  said  city  for  a  franchise  to  construct,  operate,  and  main- 
tain a  street  railway  in  said  city,  and  thereupon  the  city  of  Mil- 
waukee, in  pursuance  of  the  statute  (chapter  313,  Laws  i860), 
passed  an  ordinance,"  etc. ;  referring  to  said  ordinance,  and 
especially  to  the  seventh  section  of  such  ordinance  fixing  a  license 
fee  for  running  its  cars  upon  said  road.  It  hardly  admits  of 
question  that  the  powers  granted  by  the  city  under  the  ordi- 
nance of  December  28, 1874,  to  build  and  maintain,  in  the  streets 
of  said  city,  railroad  tracks,  and  operate  and  run  cars  thereon 
for  the  carriage  of  passengers,  was  a  franchise  granted 
to  the  corporation  known  as  the  Cream  City  R.  Co.  F»etth»tfh»- 
The  fact  that  the  franchise  is  granted  by  the  state  ^i^udbycitj 
through  the  action  of  the  city  of  Milwaukee  cannot  immsteriAi. 
change  the  nature  of  the  thing  granted.  The  fact 
tnat  the  legislature  may  confer  upon  a  city  or  county  the  power 
to  grant  to  an  existing  corporate  body  a  franchise,  or  to  create 
a  corporation  with  certain  franchises  and  powers,  does  not  take 
away  the  constitutional  power  of  the  legislature  to  take  away 
the  powers  so  granted  to  the  city  or  county,  or  to  alter  or  repeal 
the  acts  of  the  city  or  county,  done  under  such  delegated  au- 
thority. If  such  power  of  repeal  and  revocation  did  not  remain 
in  the  legislature,  then  the  protection  which  was  intended  to  be 
secured  to  the  state  by  section  i,  art.  11,  of  the  constitution, 
which  provides  that  all  generaj  or  special  acts  enacted  under  the 
provisions  of  that  section  may  be  altered  and  repealed  by  the 
legislature,  could  be  avoided  and  rendered  nugatory.  The  laws 
referred  to  in  the  paragraph  quoted  are  general  or  special  acts 
creating  corporations.  We  do  not  understand  that  the  learned 
counsel  for  the  appellant  seriously  questions  the  power  of  the 
legislature,  under  the  section  of  the  constitution  above  quoted, 
to  alter,  amend,  or  repeal  the  ordinance  of  the  city 
in  respect  to  this  railroad,  but  it  is  claimed  that  until  P»w«rof«it7 
the  legislature  has  interfered  directly,  the  city  itself  I^,it^on22l'" 
cannot  change  the  ordinance  of  December  28,  1874,  ss,  1874. 
except  so  far  as  chapter  313,  Laws  i860,  authorizes 
the  city  to  change  such  ordinance  ;  and  it  is  further  insisted  that 
chapter  313  does  not  give  the  city  any  power  to  change  that 
part  of  its  ordinance  which  fixes  the  annual  license  fee  for  run- 
ning the  cars  of  the  company.  This  content]<^  is  based  upon 
the  language  of  section  3  of  said  chapter  313,  Laws  i860,  which 
reads  as  follows :  "  Any  street  railroad  which  may  be  constructed 
pursuant  to  any  authority  which  may  be  granted,  according  to 
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the  provisions  of  this  act,  shall  be '  constructed  upon  the  most 
approved  plan  for  the  construction  of  city  railroads,  and  shall  be 
run  as  often  as  the  convenience  of  passengers  shall  require,  and 
shall  be  subject  to  such  reasonable  rules  and  resolutions  in 
respect  thereto  as  the  common  council  of  the  city,  in  which  such 
railroad  shall  be  constructed,  may  from  time  to  time  by  ordinance 
prescribe,  and  to  the  payment  of  such  license  fee  to  the  city  in 
which  such  road  may  be  constructed,  for  each  and  every  car  run 
thereon,  as  may  be  prescribed  by  the  common  council  of  such 
city.**  It  will  be  seen  that  the  common  council  of  the  city  are 
authorized  to  make  such  rules  and  regulations  in  respect  thereto 
as  it  may  from  time  to  time  by  ordinance  prescribe ;  and  the 
common  council  may  also  subject  the  corporation  "to  the  pay- 
ment of  such  license  fee  to  the  city,  for  each  and  every  car  run 
thereon,  as  may  be  prescribed  by  the  common  council  of  said 
city."  It  is  urged  that  because  this  latter  clause  of  the  section 
does  not  read,  **  as  may  be  prescribed  from  time  to  time  by  the 
common  council,"  that  the  power  of  the  council  to  prescribe  a 
license  fee,  when  once  exercised,  is  exhausted,  and  they  have  lio 
power  to  prescribe  a  different  fee, — in  any  event,  not  until  the 
legislature  shall  by  some  further  enactment  authorize  such 
change  by  said  council. 

Admitting  that  the  council  could  not,  under  chapter   313, 
Laws  i860,  prescribe  a  greater  license  fee  than  is  prescribed  by 

the  ordinance  of  1874,  unless  authorized  to  do  so  by 
Legitiatiire  the  legislature,  still  we  are  of  the  opinion  that  the 
Jhw  ir*  legislature  has  by  section  1862,  Rev.  Stat.,  authorized 
Uceneefte.        such  change.     Chapter  313,  Laws  i860,  was  repealed 

by  section  4978,  Rev.  Stat.,  and  section  1862  of 
said  revision  was  substituted  in  lieu  of  said  chapter  313, 
Laws  i860,  section  1862,  among  other  things,  provides  that 
any  municipal  corporation  may  grant  to  any  such  corpora- 
tion under  whatever  law  formed,  such  use,  etc.,  and  that 
"every  such  road  shall  be  constructed  upon  the  most  ap- 
proved plan  for  such  roads,  and  shall  be  subject  to  such 
reasonable  rules  and  regulations  and  the  payment  of  such  license 
fees  as  the  proper  municipal  authorities  may  from  time  to  time 
prescribe."  It  seems  to  us  very  clear  that  all  the  provisions  of 
this  act  apply  to  every  street  railroad  corporation  whether  or- 
ganized before  or  after  the  enactment  of  the  Revised  Statutesof 
1878,  and  consequently  applies  to  the  Cream  City  R.  Co.,  and 
that  since  the  enactment  of  said  section  1862,  Rev.  Stat.,  if  not 
before,  the  proper  municipal  authorities  of  the  city  of  Milwaukee 
may  from  time  to  time  change  the  license  fee  demanded  from 
said  company,  so  long  at  least  as  the  fee  demanded  is  not  clearly 
shown  to  be  an  unreasonable  one.  Whether,  under  the  authority 
given,  the  city  authorities  would  have  the  power  to  demand  a 
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license  fee  of  so  large  an  amount  as  to  make  it  impossible  for 
the  company  to  pay  and  still  operate  their  road  profitably,  is  a 
question  not  involved  in  this  case.  The  increase  in  the  fee  de- 
manded in  this  case  does  not  appear  to  be  unreasonable  in 
amount,  and  cannot,  in  itself,  be  any  material  hinderance  to  the 
operation  of  said  road.  If  it  be  conceded,  as  it  seems  to  us  it 
must  be  under  the  decisions  of  this  court  and  of  the  supreme  court 
of  the  United  States,  as  well  as  other  state  courts,  that  under 
section  i  of  article  1 1  of  our  state  constitution  one  legislature 
cannot  create  a  corporation  and  give  it  powers  or  immunities 
which  a  subsequent  legislature  cannot  alter  or  wholly  take  away, 
and  that  one  legislature  cannot  deprive  a  subsequent  legislature 
of  the  powers  reserved  to  it  by  said  section  i,  art.  ii,of  the  con- 
stitution, by  delegating  to  a  city  or  county  the  power  to  grant 
corporate  rights  to  a  corporation,  then  the  legislature,  in  passing 
section  1862,  Rev.  Stat.,  exercised  a  lawful  authority  in  giving 
to  the  cities  in  which  street  railroads  were  operated  authority  to 
change  the  license  fees  for  running  their  cars  on  the  roads  in 
such  cities,  and  consequently  the  change  made  by  the  city  of 
Milwaukee  was  a  lawful  change.  It  cannot  be  contended,  and 
we  think  it  is  not  seriously  contended  by  the  learned  counsel  for 
the  appellant,  that  if  the  powers  granted  to  the  railroad  com- 
pany by  the  city  in  1874  had  been  granted  in  the  same  terms 
directly  by  the  legislature;  such  grant  would  have  created,  as 
he  now  claims,  an  irrevocable  contract.  The  provision  of  our 
constitution  has  taken  away  from  the  legislature  the  power  of 
making  such  an  irrevocable  contract  with  a  corporation.  It 
seems  to  us  this  is  the  decision  of  this  court  in  the  cases  of  Rail- 
road Co.  V.  Trempealeau  Co.,  35  Wis.  257-265  ;  Attorney  Gen- 
eral V.  Railroad  Co.,  Id.  425-574  et  seq. ;  and  these  decisions  are 
sustained  by  the  decisions  of  the  supreme  court  of  the  United 
States.  Railway  Co.  v.  Philadelphia,  loi  U.  S.  528-536,  83  Pa. 
St.  429-434.  In  the  case  of  New  Jersey  v.  Yard,  95  U.  S.  104- 
III,  Justice  Miller,  in  speaking  of  the  difference  in  the  power 
of  the  legislature  when  there  is  no  constitutional  inhibition  and 
when  there  is  such  constitutional  inhibition,  says:  "The  case 
differs  from  those  in  which,  by  the  constitution  of  some  of  the 
states,  this  right  to  alter,  amend,  and  repeal  all  laws  creating 
corporate  privileges  becomes  an  inalienable  legislative  power. 
The  power  thus  conferred  cannot  be  limited  or  bargained  away 
by  any  act  of  the  legislature  because  the  power  itself  is  beyond 
the  legislative  control." 

But  if  the  city  of  Milwaukee,  in  granting  corporate  powers  to 
the  appellant,  could  bind  itself  and  the  state  by  a  contract  from 
which  it  could  not  relieve  itself,  although  authorized  to  do  so 
by  a  subsequent  act  of  the  legislature,  still  we  are  of  the  opinion 
that  under  the  well-established   rules  of  law  which  must  gov- 
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ern  in  the  construction  of  an  act  of  the  legislature,  or  the  act  of 
the  municipal  authorities  of  the  city,  the  ordinance 
^'**T**bf  ^^  question  did  not  make  an  irrevocable  contract. 
eLu^tt!^  *  The  language  which  it  is  insisted  creates  the  irrevo. 
cable  contract  between  the  railroad  company  and  the 
•city  is  as  follows  :  "  The  rate  of  fare  for  any  distance  shall  not 
exceed  5  cents,  except  when  cars  or  carriages  shall  be  chartered 
for  specific  purposes ;  but,  before  any  <:ar  or  carriage  shall  be 
used  or  operated  on  said  railway,  said  grantees,  their  successors 
or  assigns,  shall  pay  to  the  said  city  a  license  fee  of  $10  per 
annum  for  each  car  or  carriage ;  said  license  fee  to  be  paid  and 
a  license  for  such  car  or  carriage  to  be  obtained  in  the  samt- 
manner  as  regulated  by  ordinance  respecting  hacks  in  said  city." 
It  will  be  seen  by  an  examination  of  this  language  that  there 
are  no  negative  words  in  the  language  used,  and  there  is  scarcely 
an  implication  in  this  language  that  the  city  will  not  or  shall 
not  change  this  license  fee  for  the  term  of  50  years,  without  the 
consent  of  the  company.  All  the  authorities  hold  that  in  order 
to  bind  the  state  or  law-making  power  in  cases  of  this  kind,  by 
contract,  the  language  used  must  be  clearly  unequivocal.  In 
construing  acts  of  this  kind  the  supreme  court  of  the  United 
States  has  said :  "  The  surrender,  when  claimed,  must  be  done 
by  clear,  unambiguous  language,  which  will  admit  of  no  reason- 
able construction  conflicting  with  the  reservation  of  that  power.  * 
If  a  doubt  arises  as  to  the  intent  of  the  legislature,  that  doubt 
must  be  solved  in  favor  of  the  state.  Delaware  Railroad  Tax, 
18  Wall,  206-226.  In  Com.  t/.  Bank,  10  Pa.  St.  451,  in  which  it 
was  claimed  that,  because  the  charter  as  originally  granted  pre- 
scribed the  payment  of  taxes  on  its  dividends,  no  higher  tax 
could  afterwards  be  demanded  by  the  state,  the  court  say : 
**  That  the  original  act  was  nothing  more  than  a  simple  declara- 
tion of  the  tax  then  to  be  paid  by  the  bank,  and  did  not  give  the 
slightest  intimation  of  an  agreement  or  understanding  that  the 
tax  should  not  be  increased  during  the  existence  of  the  charter." 
This  language  of  the  Pennsylvania  court  is  cited  approvingly 
by  the  supreme  court  of  the  United  States  in  the  Delaware  Tax 
Case,  above  cited.  The  language  above  cited  from  the  ordi- 
nance of  the  city  of  Milwaukee  is  substantially  the  same  as  in 
Com.  V.  Bank,  supra.  It  is  a  simple  declaration  that  they  shall 
pay  a  license  fee  of  $10  per  annum  before  any  cars  shall  be  run 
on  the  road.  See  also  Railway  Co.  v.  Philadelphia,  loi  U.  S. 
528-536,  83  Pa.  St.  429-433.  Very  many  cases  might  be  cited 
showing  the  strictness  of  the  rule  in  construing  a  legislative  act 
when  it  is  insisted  that  such  act  amounts  to  an  irrepealable  con- 
tract, in  all  cases  where  it  is  alleged  that  the  act  takes  away  the 
taxing  power.  If  we  were  not  satisfied  that  the  rights  of  the 
corporation   in  this  case  must  be  subject  to  the  right  of  the 


Digitized  by 


Google 


RAIliWAYS  W  STREET — FRAKCHISE— REPEAL.  185 

legislature  to  alter  or  repeal  the  same  under  our  constitution, 
and  that  the  legislature  did,  by  the  repeal  of  chapter  313,  Laws 
i860,  and  the  enactment  of  section  1862,  authorize  the  city  of 
Milwaukee  to  do  just  what  it  has  done,  y/e  should  be  inclined  to 
hold  that  in  the  absence  of  any  constitutional  inhibition  upon 
the  legislature  to  bind  itself  in  granting  the  charters  to  corpora- 
tions, that  the  ordinance  of  1874  was  not  an  irrevocable  contract 
made  between  the  city  and  the  corporation,  but  simply  a  con- 
tract to  pay  a  license  fee  of  $10  until  the  common  council 
should  see  fit  in  its  wisdom  to  increase  or  diminish  the  same. 
The  order  of  the  superior  court  of  Milwaukee  county  is  affirmed. 


Appeal  of  Williamsport  Passenger  R.  Co. 

{Pefmsyh/anta  Supreme  Court,  April  16,  1888.) 

Street  Railways— Franchise — Repeal.— Sec.  9  of  art.  17  of  the  Pa.  Const, 
of  1874,  aod  ^be  act  of  May  23.  1878,  sec.  16,  providing  that  no  street 
passenger  railway  shall  be  constructed  within  the  limits  of  any  city^ 
*borough,  or  township  without  the  consent  of  the  local  authorities  there- 
for, has  no  application  to  a  street  railway  Company  which  was  chartered 
and  had  niade  Ia)rge  expenditures  before  the  adoption  of  the  constitution 
of  1874,  but  subsequent  to  the  constitutional  amendment  of  1867,  which 
amendment  only  authorized  a  repeal  for  cause  and  on  just  terms,  and  did 
not  operate  to  change  the  charter  of  such  company,  so  as  to  make  the 
consent  of  the  city  council  a  condition  precedent  to  the  laying  of  its 
tracks  in  the  city,  according  to  its  original  charter. 

Appeal  from  the  Lycoming  County  Court  of  Common  Pleas, 
from  an  order  of  the  court  granting  a  preliminary  injunction 
upon  the  ground  that  consent  to  lay  the  tracks  of  the  Wil- 
liamsport Passenger  R.  Co.  had  not  been  obtained  from  the 
city,  and  from  an  order  continuing  the  same."  The  facts  are 
sufficiently  stated  in  the  opinion  and  decree  of  the  court  of 
common  pleas. 

The  following  is  the  opinion  and  decree  of  the  court  of  com- 
mon pleas : 

"  The  plaintiff,  the  city  of  Williamsport,  is  a  municipal  cor- 
poration of  the  fourth  class,  chartered  under  and  by  virtue  of 
an  act  of  assembly,  commonly  called  the  *  Wallace  Law,*  ap- 
proved  May  23,  1874  (P.  L.  230),  and  its  several  supplements. 
Prior  to  its  acceptance  of  said  act  of  assembly,  it  was  a  city  in- 
corporated by  an  act  of  assembly  which  became  a  law  January 
15,  1866  (P.  L.  1 231),  before  which  time  it  was  called  the  bor- 
ough of  Williamsport.    The  defendant,  the  Williamsport   Pas- 
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senger  R.  Co.  was  incorporated  by  an  act  of  assembly 
approved  April  15,  1863  (P.  L.  1864,  p.  1080),  whereby,  inter 
alia,  it  was  given  power  *to  lay  out  and  construct  a  rail- 
way commencing  at  Third  and  Market  streets,  in  the  borough 
of  Williamsport,  Lycoming  county,  and  continuing  westwardly 
along  Third  street,  or  any  other  street  in  said  borough,  to  the 
village  of  Newberry,  in  said  county,  and  eastwardly  through 
said  Third  street,  or  in  any  other  street  or  streets  in  said  bor- 
ough, as  may  be  deemed  advisable  by  the  said  company,  to  and 
through  the  borough  of  Montoursville,  with  the  right  to  con- 
struct branches  to  the  main  track  of  said  passenger  railway 
through  any  of  the  said  streets  of  the  borough  of  Williamsport, 
with  single  or  double  track :  .  .  .  provided,  that  the  borough 
councils  may,  from  time  to  time,  by  ordinance,  establish  such 
regulations  in  regard  to  said  railway  as  may  be  required  for 
grading,  culverting,  and  laying  of  gas  and  water  in  and  along 
said  streets,  and  to  prevent  obstructions  thereon  :*  It  was  also 
provided  that  '  said  company,  in  constructing  said  road,  shall 
conform  to  the  grades  now  established,  or  hereafter  to  be  by 
law  established,  of  the  several  streets,  roads,  or  avenues  traversed 
by  said  road.* 

"  Pursuant  to  this  authority,  the  company  defendant  organ- 
ized, laid  out,  and  constructed  a  railway  commencing  at  Third 
and  Market  streets,  in  said  borough ;  thence  westwardly,  in  the 
direction  of  the  village  of  Newberry,  by  Third  street  to  Pine 
street,  by  Pine  street  to  Fourth  street,  and  by  Fourth  street  to 
a  point  near  its  intersection  with  the  Philadelphia  &  Erie  R., 
and  from  the  starting  point  at  Third  and  Market  streets  east- 
wardly, in  the  direction  of  the  borough  of  Montoursville,  on 
said  Third  street,  to  a  point  near  its  intersection  with  the  Phila- 
delphia &  Erie  R.  They  also  constructed  branches  on  Campbell 
street  and  Hcrdic  street.  The  company  defendant  has  expended 
large  sums  of  money  in  the  construction,  repair,  and  maintenance 
of  its  road,  and  has  had  the  same  in  operation  since  the  year  1864, 
but  has  not  since  that  time  built  any  extensions  of  its  main 
lines  or  branches  into  or  through  any  other  streets  or  parts  of 
streets  of  said  borough,  now  city.  On  the  9th  day  of  February, 
1887,  the  railway  company  defendant  determined  to  lay  addi- 
tional branches  tp  its  main  line  in  streets  not  heretofore  occu- 
pied by  said  company,  and  entered  into  contracts  with  compe- 
tent parties  to  furnish  all  material  and  do  said  work,  in  pursu- 
ance of  which  said  company  has  incurred  considerable  expense 
and  liability ;  and  on  the  21st  of  February,  1887,  proceeded  to 
place  their  rails  upon  and  along  the  streets  they  intended  to  oc- 
cupy by  other  proposed  branches.  After  giving  said  company 
notice  not  to  put  their  rails  on  said  streets,  nor  proceed  with 
said  work,  the  city  of  Williamsport  filed  her  bill  in  equity  in  this 
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case,  wherein,  after  stating  some  of  the  foregoing  facts,  it  is 
charged  that  said  company  defendant  holds  its  charter  subject 
to  section  9  of  article  17  of  the  constitution  of  1874,  and  section 
16  of  an  act  to  provide  for  the  incorporation  and  government  of 
street  railway  companies  in  cities  of  the  third,  fourth,  and  fifth 
classes,  etc.,  approved  May  23,  1878  (P.  L.  in),  which  sections 
of  the  constitution  and  act  of  assembly  are  in  the  same  words, 
as  follows :  *  No  street  passenger  railway  shall  be  constructed 
within  the  limits  of  any  city,  borough,  or  township,  without  the 
consent  of  the  local  authorities  thereof.*  It  is  further  charged  in 
said  bill  that  the  company  defendant  has  not  obtained  the  consent 
of  the  local  authorities  of  the  city  of  Williamsport  to  construct  its 
proposed  extensions ;  that,  without  such  consent,  the  occupa- 
tion of  its  streets  by  said  company  will  be  unlawful,  and  there- 
fore will  be  a  public  nuisance,  etc.;  wherefore  it  is  prayed  that 
said  company  may  be  restrained,  etc.,  on  said  bill,  and  the  injunc- 
tion affidavits  then  filed.  A  preliminary  injunction  was  granted, 
and  a  day  fixed  for  further  hearing  in  the  premises,  at  which 
time  an  answer  was  filed  by  the  defendant,  and  numerous  affi- 
davits and  exhibits  were  filed  by  both  parties.  The  answer  con- 
tains some  of  the  facts  hereinbefore  recited,  and  substantially  ad- 
mits the  facts  stated  in  the  bill.  It  admits  that  it  has  not  obtained 
the  consent  of  the  local  authorities  of  the  city  of  Williamsport 
and  avers  that  such  consent  is  not  necessary.  It  denies  that  the 
construction  of  said  branches  will  be  without  authority  of  law, 
etc.,  but  avers  that  the  defendant  has  lawful  authority  to  construct 
said  branches,  and  therefore  that  such  occupation  of  the  streets 
will  not  be  a  public  nuisance  ;  wherefore  it  is  prayed  that  the 
plaintiff's  bill  may  be  dismissed,  etc. 

"  On  the  argument  many  questions  were  discussed,  which  it 
is  not  deemed  necessary  to  examine  seriatim,  but  which  are  dis- 
posed of  by  the  following  general  observations :  It  is  not  charged 
that  the  company  defendant  threatens  or  intends  to  disregard 
the  established  grades  of  the  streets  it  desires  to  occupy ;  nor 
that  it  intends  by  its  proposed  branches  to  violate  or  disregard 
any  ordinance  of  the  city  regulating  its  occupancy  of  said 
streets.  It  does  not  appear  that  the  city  has  ever  adopted  any 
regulations  or  ordinance  on  the  subject.  The  village  of  New- 
berry and  the  borough  of  Montoursville  did  not  adjoin  the  bor- 
ough of  Williamsport ;  hence  the  company  defendant  had  au- 
thority to  cross  the  intervening  space  to  reach  its  termini,  and 
this  right  could  not  be  affected  by  the  extension  of  the  borough 
or  city  limits  so  as  to  include  the  whole  or  any  part  of  such  in- 
tervening territory.  If  the  section  of  the  constitution  and  the 
act  of  assembly  before  recited  do  not  apply  to  the  defendant, 
then  its  right  to  determine  what  streets  of  the  city  it  will  oc- 
cupy is   vested  in  the  company ;   and,  indeed,  is  expressly  re- 
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served  to  the  company  in  its  charter,  where  it  is  declared  that  it 
may  occupy  such  street  or  streets  as  may  lie  deemed  advisable 
by  the  company, 

"  The  company  defendant  was  incorporated  in  1863,  and  is 
subject  to  the  permission  of  the  act  of  assembly  of  May  3,  1855 
(P.  L.  423  ;  Purd.  Dig.  352.  p.  82),  and  is  also  subject  to  the  fol- 
lowing constitutional  amendment  of  1857 :  *  The  legislature 
shall  have  ttie  power  to  alter,  revoke,  or  annul  any  charter  of 
incorporation  hereafter  conferred  by  or  under  any  special  or 
general  law,  whenever  in  their  opinion  it  may  be  injurious  to 
the  citizens  of  the  commonwealth ;  in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  corporators/  No  rule  of 
law  in  this  state  requires  a  railroad  corporation  to  exercise  all 
the  powers  contained  in  its  grant  in  the  beginning,  or  declares 
that  those  powers  which  are  not  then  exercised  are  lost,  unless 
the  statute  expressly  provides  for  the  forfeiture  of  a  charter  at 
the  suit  of  an  individual.  Only  the  government  can  assert  the 
right  to  have  it  forfeited,  and  then  it  must  be  done  in  a  proper 
proceeding  commenced  for  that  purpose.  The  courts  interfere 
by  injunction  to  prevent  wrongs  of  a  repeated  and  continuing- 
character.  In  a  case  where  the  public  rights,  or  private  rights 
secured  by  statute  or  by  contract,  are  invaded,  and  an  injunc- 
tion asked  for  in  order  to  protect  them,  no  question  of  the 
amount  of  damage  is  raised  ;  but  simply  one  of  right.  When 
railroad  companies  or  individuals  exceed  their  statutory  powers 
in  dealing  with  other  people's  property,  no  question  of  damage 
is  raised  when  an  injunction  is  applied  for,  but  simply  one  of  an 
invasion  of  right.  Com.  v,  Rarlroad  Co.,  24  Pa.  St.  1 59 ;  Rail- 
road Co.'s  Appeal,  5  Atl.  Rep.  872. 

"  This  brings  us  to  the  consideration  of  the  real  question  in 
this  case,  viz.,  has  the  company  defendant  lawful  authority  to 
extend  its  lines  or  build  branches  in  the  streets  of  the  city  of 
Williamsport  without  the  consent  of  the  city  authorities  ?  If  it 
has  such  authority,  then  the  preliminary  injunction  granted 
must  be  dissolved,  and  the  plaintiff's  bill  dismissed.  If  it  has 
not  such  lawful  authority,  then  the  preliminary  injunction  must 
be  continued.  The  original  charter  of  the  company  does  not  re- 
quire that  the  consent  of  the  local  authorities  shall  be  obtained 
to  allow  it  to  build  its  tracks  in  the  streets.  On  the  contrary, 
this  power  is  expressly  given  to  the  company.  The  Williams- 
port  Passenger  R.  Co.  is  certainly  not  required  to  obtain 
the  consent  of  the  city  authorities  to  occupy  its  streets^  un- 
less its  charter  is  to  be  construed  as  subject  to  section  9  of 
article  17  of  the  constitution  of  1874,  or  the  statute  of  1878  in 
the  same  words,  viz.:  *  No  street  passenger  railway  shall  be  con 
structed  within  the  limits  of  any  city,  borough,  or  townsh^> 
without  the  consent  of  the  local  authorities.*     Whether  or  not 


Digitized  by 


Google 


RAILWAYS  IN   STREET— KRAKCHISE — REPEAL.  li^Q 

this  constitutional  or  statutory  prohibition  applies  to  the  com- 
pany defendant  depends  upon  whether  the  reasoning  and  the 
authority  of  the  supreme  court  in  the  cases  of  Railroad  Co.  v. 
Duncan,  5  Atl.  Rep.  742,  and  Railroad  Co.  v.  Patent,  Id.  747, 
apply  to  the  case  at  bar.  Prior  to  these  decisions,  it  had  been 
frequently  held  that  railroad  companies  whose  charters,  like 
the  Pennsylvania  R.  Co.  and  Philadelphia  &  Reading  Co., 
in  the  exercise  of  the  power  of  eminent  domain,  required 
them  to  make  compensation  for  land  entered  upon,  used, 
or  taken,  were  not  liable  for  consequential  damages.  By  the 
cases  cited,  it  is  decided  that  the  companies  therein  named  are 
now  liable  for  consequential  damages,  because  their  charters  are 
to  be  construed  as  subject  to  section  8,  article  16,  which  declares 
that  ^municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use  shall 
make  just  compensation  for  property  taken,  injured,  or  destroyed 
by  the  construction  of  their  works,*  etc.  The  effect  of  these  de- 
cisions is  that  the  charters  of  the  companies  named,  which  re- 
quired that  they  make  compensation  for  lands  entered  upon, 
used,  or  taken,  must  now  be  so  read  that  they  shall  make  com- 
pensation for  lands  entered  upon,  used,  taken,  injured,  or  de- 
stroyed. Mr.  Justice  Gordon,  in  delivering  the  opinion  of  the 
court  in  the  case  of  the  Railroad  Co.,  supra^  after  giving  at 
length  his  reasons  for  the  conclusions  arrived  at,  says :  *  We 
therefore  rest  our  decision  on  what  we  deem  its  legitimate  ground  ; 
that  is,  that  the  act  of  1855,  and  the  constitutional  amendment 
of  1857,  niust  be  taken  to  be  as  much  part  of  the  defendant's  or- 
ganic law  as  though  written  therein  ;  and,  as  a  consequence,  as 
well  the  constitutional  convention  [of  1873]  as  the  legislature 
had  the  power  to  subject  the  company's  exercise  of  the  right  of 
eminent  domain  to  the  provision  that  it  make  just  compensa- 
tion, not  only  for  the  property  which  it  might  choose  to  take 
in  the  strict  sense  of  that  word,  but  also  for  such  as  it  may  in- 
jure or  destroy.* 

"  After  a  careful  study  of  the  cases  just  cited,  containing,  as 
they  do,  the  last  deliverance  of  our  supreme  court  on  the  subject, 
I  am  of  opinion  that  they  rule  the  case  at  bar.  Thus  I  arrive  at 
the  conclusion  that  the  Williamsport  Passenger  R.  Co.  may  not 
lawfully  construct  its  railways  on  the  streets  of  the  city  of  Wil- 
liamsport without  the  consent  of  the  city  authorities. 

"  Preliminary  injunction  continued  until  final  hearing  or  further 
order  of  the  court." 

/.  G.  Readings  Linn  &  Crockery  and  H.  C.  &  S.  T.  McCormick 
for  appellant. 

/.  /.  &  y.  A,  Metzger  and  H.  W,  Watson,  City  Sol.,  for  ap- 
pellee. 

86A.  &£.  RR.  Cu.— 9. 
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Paxson,  J. — It  is  not  denied  that  the  charter  of  appellant's 
company  gives  it  the  power  to  lay  its  tracks  upon  the  streets  in 
question ;  and,  if  it  were  denied,  it  would  not  matter,  as  such 
power  is  expressly  conferred.  The  city  of  Williams- 
port,  appellee,  contends  that  it  has  no  right  to  do  so 
without  the  consent  of  city  councils  first  had  and  obtained  ;  and 
refers  us  to  section  9  of  article  17  of  the  constitution  of  1874, 
and  to  the  act  of  May  23,  1878,  §  16  (P.  L.  iii),  as  authority 
for  this  position.  The  constitutional  provision  and  act  of  as- 
sembly referred  to  are  in  substantially  the  same  language,  viz. : 
**  No  street  passenger  railway  shall  be  constructed  within  the 
limits  of  any  city,  borough,  or  township  without  the  consent  of 
the  local  authorities  thereof."  The  appellant  company  was 
chartered  by  act  of  April  15,  1863  (P.  L.  1080),  and  has  ex 
pended  a  considerable  amount  of  money  on  the  faith  of  its 
charter.  It  had  entered  into  contracts  involving  still  further 
expenditure,  and  for  the  purpose  of  extending  its  road,  and  had 
incurred  serious  obligations  on  account  thereof,  when  its  opera- 
tions were  arrested  by  the  injunction  of  the  court  below, Jssued 
at  the  instance  of  the  appellees.  There  is  nothing  in  the  com- 
pany's charter  which  makes  the  consent  of  councils  a  prerequisite 
to  the  exercise  of  its  corporate  powers  in  the  extension  of  its 
road.  Hence  we  have  the  question,  clearly  cut,  whether  its 
charter  is  affected  by  either  the  constitutional  provi- 
CoBstitvtfon  sion  orthe  act  of  assembly  referred  to.  If  the  charter 
ehlrurr'***  ^^  the  company  remains  in  full  force,  as  originally 
granted  by  the  commonwealth,  its  rights  to  extend 
its  tracks  as  proposed  is  too  clear  for  argument.  It  has  been 
said  by  this  court,  on  more  than  one  occasion,  that  the  constitu- 
tion of  1874  did  not,  ipso  facto,  repeal  charters.  This  principle 
was  expressly  ruled  in  Hays  v.  Com.,  82  Pa.  St.  518,  in  a  very 
clear  opinion  by^ur  Brother  Gordon ;  and  the  same  thought 
was  expressed  by  the  same  judge  in  Railroad  Co.  v,  Duncan,  11 1 
Pa.  St.  352,  where  he  said  :  "  We  also  agree  that  the  framers  of 
the  constitution  of  1874  did  not  intend  to  violate  the  laws  of  the 
federal  government,  or  to  repeal  the  provisions  of  any  charter 
granted  by  the  legislature  of  Pennsylvania."  That  this  case  was 
not  intended  to  assert  the  doctrine  that  the  constitution  repealed 
existing  charters,  the  extract  I  have  given  fully  shows  ;  nor  was 
it  intended  to  overrule  Hays  v.  Com. 

It  was  urged,  however,  that  appellant's  charter  postdates  the 
constitutional  amendment  of  1857,  which  provides  that  "the 
EinctorroB.  legislature  shall  have  the  power  to  alter,  revoke,  or 
BtitntioBAi  *  annul  any  charter  of  incorporation  hereafter  con- 
ameBdmoBtof  ferred  by  or  under  any  special  or  general  law,  when- 
*^'*  .  ever,  in  their  opinion,  it  may  be  injurious  to  the 
citizens  of  the  Commonwealth ;  in  such  manner,  however,  that 
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no  injustice    shall    be    done   to   the  corporators ;"    and    that 
the  appellant's  charter  is  subject  to  this  provision,  and  to  ap- 
propriate legislation  to  enforce  it.     I  concede  all  this  ;  but  I  do 
not  understand  that  the  act  of  1878  was  intended  to  enforce  this 
amendment,  or  to  repeal  the  charter  of  the  appellant.     The 
amendment  of  1857  did  not  give  an  arbitrary  power  to  the  legis- 
lature to  repeal  charters  at  will.     It  only  authorizes  such  repeal 
for  cause.     It  can  only  be  done  where  the  charter  is  injurious  to 
the  citizens  of  the  commonwealth,  and  such  re^on  should  appear 
in  some  way  as  the  moving  cause  which  induced  the  legislature 
to  take  such  action.     And,  even  where  such  cause  appears,  the 
charter  must  be  revoked  or  annulled  in  such  manner,  and  no 
other,  "  that    no   injustice  shall  be  done  to  the  corporators." 
That  I  am  right  in  this  construction  of  the  amendment  of  1857 
was  clearly  shown  by  our  Brother  Gordon  in  his  opinion  in 
Hays  V.  Com.,  where  he  says,  at  page  523  :  "  It  is  said,  however, 
that,  by  the  amendment  of  1857,  the  legislature  has  the  power 
to  alter  or  revoke  the  charter  of  this  corporation.     Be  it  so.     It 
may  be  an  answer  to  say  that  a  constitutional  convention  is  not 
the  legislature  in  the  meaning  of  that  amendment.     If,  however, 
it  were  such,  it  could  only  make  such  alteration  or  revocation, 
when  it  was  made  to  appear  that  the  charter,  in  the  part  pro- 
posed to  be  revoked  or  altered,  was  *  injurious  to  the  citizens  of 
the  commonwealth ;'  for  the  legislature  cannot  act  arbitrarily  in 
a  matter  of  this  kind,  and  impose  its  own  will  as  the  ultima  ratio. 
In  the  case  last  above  cited  [Com.  v.  Railroad  Co.,  58  Pa.  St. 
26],  Mr.  Justice  Sharswood  sets  it  down  as  a  rule,  settled  not 
only  by  judicial  but  by  legislative  authority,  that  the  legislature 
is  not  the  final  judge  of  whether  the  casus  foederis,  upon  which 
the  authority  to  repeal  is  based,  has  occurred.     As  there  is  in 
this  case  no  allegation  of  a  breach  of  any  condition  under  which 
the  Pittsburgh  &  Castle  Shannon  R.  Co.  accepted  its  charter,  or 
that  that  charter  is  in  any  particular  obnoxious  to  the  welfare  of 
the  citizens  of  this  commonwealth,  it  cannot  be  successfully 
urged  that  it  maybe  revised  or  abrogated  by  any  state  authority 
whatever.     But  the  constitutional  convention  claimed  for  itself 
no  such  power.     On  the  other  hand,  it  has  expressly  set  down 
(act  2  of  the  schedule)  that  all  rights,  actions,  prosecutions,  and 
contracts  shall  continue  as  if  the  constitution  had  not  been 
adopted.     And  by  the  second  section  of  the  sixteenth  article  it 
is  manifest  that  the  convention  did  not  intend  to  subject  any 
private  corporation  to  any  of  the  provisions  of  the  constitution 
which  might  in  any  degree  change  the  charter  thereof.     If  other- 
-wise,  why  say :  'The  general  assembly  shall  not  remit  the  for- 
feiture of  the  charter  of  any  corporation  now  existing,  or  alter 
or  amend  the  same,  or  pass  any  other  general  or  special  law  for 
the   benefit   of  such   corporation,  except   upon   the   condition 
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that  such  corporation  shall  thereafter  hold  its  charter  sul>- 
ject  to  the  provisions  of  this  constitution?*  This  section  is 
so  comprehensive  and  clear,  that  nothing  is  left  for  surmise  or 
doubt.  Charters  of  private  corporations  are  left  exactly  as  the 
new  constitution  found  them,  and  so  they  must  remain  until  the 
companies  holding  them  shall  enter  into  a  new  contract  with  the 
state  by  accepting  the  benefit  of  some  future  legislation.  It  is 
only  on  the  theory  that  the  manner  of  voting  is  not  material 
that  the  cumulative  system  is  sought  to  be  saddled  on  this  cor- 
poration ;  but,  if  this  company  does  not  hold  its  charter  subject 
to  the  provisions  of  the  present  constitution,  how  can  it  be  made 
subject  to  anyone  of  its  provisions,  material  or  immaterial?" 
Hays  V.  Com.  received  the  assent  of  six  judges  of  this  court ; 
only  the  late  Justice  Woodward  dissenting.  It  is  sound  law, 
and  must  stand. 

Our  conclusion  is  that  the  charter  of  the  appellant  is  not  af- 
fected by  the  constitution  of  1874  or  the  act  of  1878.  It  follows 
that  it  was  error  to  grant  the  injunction. 

We  have  departed,  in  this  instance,  from  our  rule  not  to  dis- 
cuss cases  coming  here  upon  appeals  from  preliminary  injunc- 
tions. This  appeal  presents  a  question  of  law  only.  There  arc 
no  facts  in  dispute.  The  report  of  a  master  under  such  circum- 
stances could  not  aid  us.  We  have  all  the  light  now  we  could 
have  upon  the  final  hearing.  In  addition,  we  have  been  earnestly 
requested  by  the  counsel  on  both  sides  to  treat  the  decree  as 
final. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  and  tile 
injunction  dissolved. 

Reservation  of  Right  to  Repeal  or  Amend  Charters. — See,  an/^.  People  v. 
O'Brien,  78,  and  note,  107. 


Des  Moines  Street  R.  Co, 

V. 

Des  Moines  Broad-gauge  R.  Co, 

(/awa  Supreme  Court,  June  24,  1888. 

Street  Railway— Franchise— Forfeiture  of   Privileges.— City  authorities 

who  have  been  enjoined  from  interfering  with  the  extension  and  operft- 
tion  of  a  street-railway  line  are  not  justified  in  interfering  therewith  bv 
resolutions  subsequently  passed  by  the  city  council,  to  the  effect  that  aM 
street  railroads  shall  be  ot  the  standard  or  broad  gauge,  and  declaring  the 
privil^es  of  the  company  forfeited  for  violation  of  the  ordinance  uader 
which  they  were  granted ;  and   proposing  the  passage  of  another  onH* 
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fliancei  granting  the  company  the  right  to  operate  its  road  upon  terras  and 
conditions  materially  dinerent  from  those  contained  in  the  original  ordi- 
nance. 

Same — Gauge  of  Track — Alteration  by  City. — A  city  which  has  for  fifteen 
years  permitted,  without  objection,  a  street-railway  company  to  lay  its  track 
of  a  certain  width  or  gauge,  pursuant  to  an  ordinance  which  prescribes  no 
particular  gauge,  has  no  power  to  require  such  company  to  construct  its 
additional  track  of  a  different  gauge. 

Same— Violation  of  Injunction— Punishment.— The  punishment  of  city 
authorities  for  contempt  in  disobeying  a  decree  of  court,  believing  it  their 
duty  to  do  so  under  resolutions  and  ordinances  of  the  city,  will  be  merely 
nominal,  upon  condition  that  they  will  in  future  comply  with  the  decree ; 
but  they  will  be  required  to  pay  costs. 

Proceedings  for  contempt  in  violating  an  injunction — 
The  facts  sufficiently  appear  in  the  opinion. 
•    Parsons  &  Perry  and  Kauffman  &  Guernsey  for  plaintiff. 
Cummins  &  Wright  and  /.  H.  Detrick  for  defendant. 

Per  Curiam. — At  a  prior  term  of  this  court,  in  certain  causes 
therein  pending,  in  which  the  plaintiff,  the  defendant  railway 
company,  and  the  city  of  Des  Moines  were  parties,  a  ^  ^^^ 
decree  was  entered  enjoining  and  restraining  the, city  **^ 
of  Des  Moines,  the  mayor  and  marshal  thereof,  and  their  suc- 
cessors in  office,  from  "  interfering  in  any  way  with  the  con- 
struction, extension,  or  operation,  by  animal  power,  of  the 
plaintiff's  line  of  street  railway  upon  any  of  the  streets  of  the 
city  of  Des  Moines :  provided,  this  decree  shall  not  be  held  to 
operate  as  a  restraint  upon  the  city  of  Des  Moines  of  a  proper 
police  and  equitable  control  over  the  streets  of  said  city,  and 
the  power  to  make  reasonable  regulations  as  to  the  manner  of 
construction  of  said  lines,  the  places  in  the  streets  where  the 
same  shall  be  located,  and  the  character  and  extent  of  service 
that  shall  be  furnished  thereon."  Subsequent  to  entering  such 
decree,  and  on  the  25th  day  of  May,  1888,  when  the  plaintiff 
was  engaged  in  laying  down  its  railway  track  along  and  upon 
Grand  avenue,  a  street  in  said  city,  the  defendant,  William  L. 
Carpenter,  mayor,  and  Alfred  Jarvis,  marshal,  thereof,  inter- 
rupted and  arrested,  or  caused  to  be  arrested,  men  in  the 
employ  or  the  plaintiff,  and  engaged,  under  its  direction,  in  lay- 
ing down  said  track ;  and  the  plaintiff  claims  that,  in  so  doing, 
the  said  Carpenter  and  Jarvis  are  in  contempt  of  the  authority 
and  decree  of  this  court,  and  the  object  of  this  proceeding  is  to 
punish  them  therefor.  In  response  to  a  rule  to  show  cause  why 
they  were  not  in  contempt,  the  said  Carpenter  and  Jarvis 
admitted  that  they  had  caused  the  arrest  of  the  employees  of  the 
plaintiff,  and  had  interrupted  and  prevented  it  from  laying 
down  Its  track  upon  said  avenue,  and  justified  the  same,  under 
and  hf  virtue  of  certain  resolutions  of  the  city  of  Des  Moines. 
It  af>pears  from  the  record  that  the  gauge  of  the  plaintiff 's  road  ' 
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IS  three  acid  one-half  feet,  and  that  such  gauge  was  adopted,  as 
the  plaintiffs  claim,  under  and  by  virtue  of  an  ordinance  of  the 
city,  passed  in  1866,  granting  the  plaintiff  the  exclusive  right  to 
lay  its  tracks  in  the  streets  of  the  city,  and  operate  the  same 
with  animal  power.  The  ordinance  failed  to  prescribe  the 
gauge  of  the  road,  but  it  is  a  conceded  fact  that  the  plaintiff 
adopted  the  gauge,  laid  its  tracks,  maintained  and  operated  the 
same,  for  the  last  15  years,  without  objection  upon  the  part  of 
the  city,  until  the  passage  of  the  resolutions  relied  upon  by  said 
defendants  in  justification  of  their  acts.  There  is  nothing  in 
the  record  showing  that  any  other  gauge  of  road  was  ever  used 
or  operated  by  the  plaintiff  under  said  ordinance.  On  the  23d 
day  of  May,  1888,  the  city  council  passed  a  resolution  declaring 
that  all  street  railroads  occupying  or  desiring  to  occupy  the 
streets  of  the  city,  the  track  thereof  shall  be  so  laid  that  the 
same  shall  be  of  the  standard  or  broad  gauge — four  feet  eight 
and  one-half  inches  wide.  The  declared  object  of  this  resolu- 
tion was  to  "  protect  the  rights  of  the  travelling  public  against  a 
great  nuisance  and  obstruction  of  travel."  On  the  succeeding 
day  the  city  council  adopted  a  preamble  and  certain  resolutions 
which  are  quite  lengthy.  The  substance  of  the  preamble,  or 
recital  of  facts  upon  which  the  resolutions  are  based,  is  that 
the  plaintiff  had  in  many  specified  particulars  violated  the 
ordinance  of  1866,  and  therefore  the  council,  by  the  adoption 
of  the  resolutions  last  referred  to,  declare  all  rights  of  the  plain- 
tiff under  said  ordinance  forfeited,  and  directed  an  action  to  be 
commenced  to  enforce  the  forfeiture,  and  the  plaintiff  was  for- 
bidden and  prohibited  from  operating  its  road  or  laying  down 
any  tracks  in  the  streets  of  the  city.  After  the  issuance  of  the 
rule  to  show  cause,  the  city  council  adopted  another  preamble 
and  resolutions  not  materially  different  from  those  last  above 
referred  to,  except  that  the  object  and  purpose  of  the  council 
is  declared  to  be  that  the  forfeiture  declared  should  not  take 
effect  until  the  passage  of  an  ordinance,  which  is  set  out  in  the 
record,' granting  the  plaintiff  the  right  to  operate  its  road  by 
animal  power  upon  certain  terms  and  conditions  materially 
different  from  the  ordinance  of  1866.  The  foregoing  is  a  suffi- 
cient statement  of  the  material  facts,  and  counsel  have  elaborately 
argued  the  questions  involved.  We  are  pressed  for,  and  the 
necessities  of  the  case  seem  to  require,  an  early  decision.  We 
therefore  deem  it  best  to  briefly  state  our  conclusions,  without, 
for  the  want  of  time,  stating  our  reasons  therefor,  or  the  citation 
of  authorities  in  support  of  our  conclusions. 

I.  Under  the  pleadings  and  issues  in  the  actions  on  which  the 
GoBcindoBtof  decree  of  this  court  is  based,  we  have  a  clear  convic- 
Mvrt.  tion  that  the  city,  and  officers  thereof,  were,  by  such 

decree,  enjoined  from  interfering  with,  or  in  any  manner  pre- 
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venting,  the  plaintiff  from  laying  its  track  on  Grand  avenue  so 
as  to  connect  its  system  of  road  on  the  east  and  west  sides  of 
the  Des  Moines  river. 

2.  That  the  resolutions  passed  by  the  city  council  since  the 
rendition  of  the  decree,  and  the  proposed  passage  of  the  addi- 
tional ordinance,  afford  no  excuse  or  justfication  of  the  acts  of 
the  mayor  and  marshal. 

3.  We  have  not  considered  the  right  of  the  city  to  forfeit  the 
contract,  or  whether  the  matters  relied  on  justify  the  same,  or 
whether  the  city  has  authority  to  forbid  the  laying  down  of  any 
street  railway  in  any  street,  or  part  of  a  street,  in  the  city. 

4-  We  are  of  the  opinion  that  the  city  does  not  now  have  the 
power  to  require  the  plaintiff  to  lay  down  such  additional  track  as 
it  may  desire  to,  on  a  different  gauge  from  that  heretofore  in  use. 

5.  We  are  satisfied  that  William  L.  Carpenter,  mayor,  and 
Alfred  Jarvis,  marshal,  of  the  city  of  Des  Moines,  disobeyed  the 
decree  of  this  court,  for  the  reason  only  that  they  believed  it 
their  duty  to  do  so  under  the  resolutions  and  ordinances  of  the 
city.  Therefore  they  should  not  be  punished  except  nom- 
inally, provided  they  will  not  further  interrupt  the  plaintiff 
in  laying  down  its  track  on  Grand  avenue  ;  and  their  assurance 
in  writing,  filed  with  the  clerk,  that  they  will  not  do  so,  will  be 
regarded  as  sufficient.     They,  however,  must  pay  costs. 

Railway  in  Street — Change  of  Gauge. — As  to  change  of  gauge  by  a  street 
railway  company,  see,  post,  Denver  &  S.  F.  R.  Co.  v.  Domke. 


State  ex  rel.  Attorney-general 
Madison  Street  R.  Co. 

{Wisconsin  Supreme  Court,  November  8,  1888.) 

Street  Railway— Franclilse— City  Ordinance— Forfeiture.— A  city  ordi- 
nance requiring  a  city  railway  company  to  construct  its  road  in  a  particular 
manner  and  on  certain  streets,  passed  pursuant  to  sec.  862,  Wis.  Rev. 
Stat.,  providing  tiiat  any  municipal  corporation  may  grant  to  any  such 
corporation,  under  whatever  law  formed,  such  use.  and  upon  such  terms  as 
the  proper  authorities  shall  determine,  of  any  streets  within  its  limits  for 
the  purpose  of  laying  its  tracks,  etc.,  and  that  every  such  road  shall  be 
constructed  upon  the  most  approved  plan  and  subject  to  such  reasonable 
rules  and  regulations,  and  the  payment  of  such  license  fees  as  the  proper 
municipal  authorities  may  by  ordinance  from  time  to  time  prescribe,  has 
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the  force  and  effect  of  a  statute,  and  becomes  a  part  of  the  charter  of  tli€ 
company,  upon  non-compliance  with  which  it  may  be  compelled  bfr  a 
quo  warranto  proceeding  to  surrender  its  franchises. 

Appeal  from  Dame  County  Circuit  Court. 

Action  by  the  state  of  Wisconsin,  and  relation  of  Charles  E. 
Estabrook,  attorney-general  against  the  Madison  Street  R.  Co., 
to  vacate  its  charter  and  wind  up  its  affairs. 

Appeal  from  demurrer  overruling  petition. 

Gregory^  Bird  &  Gregory  for  appellant. 

C,  E.  Estabrook,  Atty.  Gen.  {R.  G.  Siebecker^  City  Atty., 
and  Pinney  &  Sanborn,  of  counsel,)  for  respondent. 

Orton,  J. — This  is  an  action  brought  by  the  attorney-gen- 
eral  in  the  circuit  court,  by  leave  of  the  court,  for  the  purpose 
of  vacating  the  charter,  and  annulling  the  existence  of  the  de- 
■utod  fendant  as  a  corporation,  and  for  the  purpose  of  hav- 
ing a  receiver  appointed,  and  of  winding  up  its  affairs. 
The  defendant  demurred  to  the  complaint,  and  the  demurrer 
was  overruled,  and  from  said  order  this  appeal  is  taken.  The 
material  allegations  of  the  complaint  are,  in  substance,  as  fol- 
lows :  By  an  ordinance  of  the  common  council  of  the  city  of 
Madison,  authority  and  permission  was  giveti  to  the  defendant 
to  lay  and  maintain,  within  certain  streets  of  said  city,  a  street 
railway,  within  certain  specified  times,  in  a  good  and  substantial 
manner,  and  in  accordance  with  the  approved  plans  for  the  con- 
struction of  any  such  road,  and  to  obviate  as  far  as  possible  any 
obstruction  or  hinderance  to  any  other  purpose  or  use  of  said 
streets  ;  and  that  the  cars  to  be  run  on  such  railway  and  other 
equipments  to  be  used,  should  be  of  the  best  class  and  style  in 
use  on  such  railway  ;  and  that  the  railroad  track  and  rails  should 
at  all  times  correspond  with  the  actual  grade  of  the  streets,  and 
should  be  so  laid  and  maintained  that  carriages  and  other  vehicles 
could  easily  and  freely  cross  said  tracks  at  all  points  and  in  all 
directions,  without  obstruction,  and  should  keep  the  space  be- 
tween the  rails,  and  of  one  foot  outside  of  them,  so  as  not  to  in- 
terfere with  travel,  in  as  good  condition  as  tlie  street  outside  of 
said  tracks,  and  to  correspond  with  the  same.  The  said  com- 
pany was  also  required  by  said  ordinance  to  lay  and  maintain  a 
railway  from  the  intersection  of  Park  street,  with  University 
avenue,  along  said  avenue,  to  the  fair-grounds,  within  a  certaifi 
time  mentioned.  These  and  other  requirements  of  said  ordi- 
nance are  made  conditions  of  the  franchises  granted  to  the  com- 
pany thereby.  The  company  built  a  railway  on  the  streets  and 
within  the  time  mentioned  ;  but  it  did  not  build,  and  has  not 
built  and  maintained,  the  same  in  a  good  and  substantial  man- 
ner, or  in  accordance  with  the  approved  plans  for  the  ccmstruc- 
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tion  of  any  such  railway,  or  with  equipments  of  the  best  class 
and  style  in  use  on  such  railway,  in  this :  that  it  used  a  rail  called 
the  ^  T  "  rail,  which  is  not  the  best  and  most  approved  style  of  rail 
in  the  construction  of  such  a  railway,  but  it  impairs  the  use  of  said 
streets  by  reason  of  its  elevation  above  the  surface  of  the  same, 
and  makes  it  difficult  to  cross  over  with  carriages  and  vehicles 
to  such  a  degree  as  to  be  dangerous.  The  said  company  has 
not  kept  the  space  between  the  rails,  and  of  one  foot  outside,  to 
correspond  with  the  grade  of  the  streets,  but  such  spaces  have 
been  left  depressed  considerably  below  the  surface  of  the  streets, 
so  as  to  make  the  track  difficult  and  dangerous  to  cross  over. 
The  said  company  has  not  maintained  a  railway  from  the  inter- 
section of  Park  street  and  University  avenue  to  the  fair-grounds, 
bat  have  ceased  to  use  the  same,  and  have  abandoned  it,  leaving 
the  street  in  bad  condition ;  and  the  company  has  failed  to  in- 
demnify or  defend  the  city  in  and  from  suits  for  damages  occa- 
sioned by  such  bad  condition  of  said  railway,  and  so  caused,  as 
required  by  said  ordinance,  and  the  city  is  harassed  by  actions 
commenced  for  such  cause,  and  is  threatened  with  many  more  of 
sach  actions. 

To  sustain  the  demurrer,  or  rather  to  reverse  the  order  over- 
ruling the  same  in  this  court,  the  learned  counsel  of 
the  appellant  relies  only  on  the  main  ground  that  the  ™JniJl^  *' 
complaint  does  not  state  a  cause  of  action.     The  con- 
tention of  the  learned  counsel  is,  in  short,  that  the  ordinance 
confers  no  corporate  privileges  or  franchises,  and  that  it  is  a 
mere  contract  between  the  company  and  the  city,  for  a  breach 
of  which  the  city  has  the  usual  remedy  by  action  ;  and  that  the 
company  has  not  offended  against  the  provisions  of  any  law  by 
or  under  which  it  was  created,  as  the  only  possible  cause,  at  this 
time,  mentioned  in  the  statute  for  a  forfeiture  of  its  charter,  and 
for  this  proceeding  against  it,  in  the  nature  of  quo  warranto. 
The  acceptance  by  the  company  of  these  conditions 
of  the  ordinance  constitutes  a  contract  without  doubt,  Ordi»Mce 
and  so  does  the  acceptance  of  a  legislative  charter  by  Siii*hag  IffMt 
the  incorporators  ;  but  it  is  clearly  something  more,  of  tt»tate. 
and  above  a  mere  contract.     By  the  peculiar  provi- 
sions of  our  statute  under  which  the  defendant  became  incorpo- 
rated, there  does  not  seem  to  be  any  doubt  but  that  this  ordi- 
nance, which  conferred  upon  the  company  these  privileges  and 
franchises,  has  the  force  and  effect  of  a  statute  of  the  state,  and 
is  essential  to  its  very  corporate  existence.   The  only  object  and 
potpose  of  its  incorporation  are  to  run  and   maintain  a  railway 
in  and  along  the  streets  of  the  city  of  Madison,  and  they  depend 
upott  this  ordinance.     Without  the  rights  and  privileges  granted 
by  it,  or  after  it  has  forfeited  them,  the  corporation  fails  to  exer- 
fts  powers  as  a  corporation,  and  has  forfeited  its  charter  and 
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may  be  proceeded  against  under  the  third  subdivision  of  section 
3241,  Rev.  St.  The  company  was  organized  under  the  general 
law  (chapter  86,  Rev.  St.),  and  the  first  requirement  is  a  declara- 
tion of  its  business  and  purposes,  and  such  business  and  pur- 
poses were  declared  to  be  to  build  and  maintain  a  street  railway  in 
the  city  of  Madison.  If  the  company  cannot  do  this,  it  can  do 
nothing.  It  follows  that  it  depends  upon  this  ordinance  for  its 
corporate  existence ;  and  if  it  has  so  violated  the  conditions  of 
the  ordinance  as  to  have  forfeited  its  rights  and  privileges  under 
it,  it  has  ipso  facto  forfeited  its  charter,  or,  in  other  words,  the 
right  to  do  anything  as  a  corporation.  But  the  ordinance  has 
the  force  and  effect  of  a  law  of  the  state  by  the  terms  of  the 
statute  itself.  All  such  ordinances  are  declared  by  the  charter 
to  have  such  effect,  and  it  has  such  force  and  effect  by  becoming 
a  part  of  the  statute  by  its  own  terms,  and  is  embodied  in  it. 
By  section  1862,  Rev.  St.,  "corporations  for  constructing,"  etc., 
"  street  railways  may  be  formed  under  chapter  eighty-six,  and 
shall  have  powers  and  be  governed  accordingly.  Any  municipal 
corporation  may  grant  to  any  such  corporation,  under  whatever 
law  formed,  such  use,  and  upon  such  terms,  as  the  proper  author- 
ities shall  determine,  of  any  streets  within  its  limits,  for  the  pur- 
pose of  laying  single  or  double  tracks,  and  running  cars  thereon, 
for,"  etc.  "  Every  such  road  shall  be  constructed  upon  the  most 
approved  plan  for  such  roads,  and  shall  be  subject  to  such  reason- 
able rules  and  regulations,  and  the  payment  of  such  license  fees 
as  the  proper  municipal  authorities  may  by  ordinance  from  time  to 
time  prescribe.**  This  statute  requires  obedience  to  such  an  ordi- 
nance. To  act  in  accordance  with  its  rules  and  regulations  is  the 
condition  as  well  as  the  purpose  of  its  incorporation.  The  chaises 
of  misconduct  and  failure  of  corporate  duty  in  the  complaint  are 
so  many  failures  to  comply  with  this  statute  in  constructing  and 
maintaining  a  road  upon  the  most  approved  plans  for  such  roads,  • 
and  are,  as  well,  violations  of  the  conditions  of  the  ordinance. 
The  last  clause  of  this  section  provides  that  any  grants  heretofore 
made  by  any  municipal  corporation  not  having  the  authority  to 
do  so  are  thereby  in  all  respects  confirmed.  This  shows  most 
clearly  the  effect  of  the  statute  as  a  confirmatory  one,  as  well  as 
a  grant  of  power.  It  confirms  th^  ordinance,  imports  it,  and 
makes  it  a  part  of  itself.  The  statute  declares  that  the  com- 
pany shall  be  subject  to  such  rules  and  regulations;  that  is,  shall 
comply  with  the  ordinance,  and  perform  its  conditions,  if  they 
TioUtioBof  are  reasonable.  A  violation  of  the  ordinance  is  a 
ordiiiMM  ii  violation  of  the  statute.  It  is  too  clear  for  argument 
wtatnte^Fraa.  *hat  the  effect  and  purposes  of  such  a  corporation,  to 
ehiMsfbr-  be  secured  only  by  obedience  to  the  ordinance, 
felted.  2se  of  public  interest,  and  the  legislature  has  shown 

the  interest  of   the   state  in  them  by  this  special  legislation. 
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The  statute  alone  answers  the  argument  of  the  learned  counsel, 
without  reference  to  authorities  and  adjudged  cases.  We 
may  refer,  however,  to  some  general  principles  applicable  to  such 
cases  where  the  statute  may  not  be  so  explicit.  The  common 
council,  in  passing  the  ordinance,  acted  as  the  agent  of  the  state, 
and  as  public  officers,  by  virtue  of  such  delegated  authority. 
The  streets  are  for  the  public  use,  and  so  also  are  the  street  rail- 
ways, affording  increased  advantages  and  facilities  to  the  public, 
and  they  are  primarily  under  the  control  of  the  legislature,  and 
the  power  of  the  municipalities  in  respect  thereto  is  entirely  de- 
rived from  the  legislature.  Schults  v.  Milwaukee,  49  Wis.  259, 
5  N.  W.  Rep.  342 ;  Little  v.  Madison,  49  Wis.  605,  6  N.  W.  Rep. 
249;  Williams  v.  Yorkville,  59  Wis.  119,  17  N.  W.  Rep.  546;  2 
Dill.  Mun.  Corp.  §  655  ;  Kittridge  v.  City  of  Milwaukee,  26  Wis. 
46;  Griggs  V.  Foote,  4  Allen,  195.  These  and  other  cases  cited 
in  respondent's  brief  sustain  these  principles.  If  this  corpora- 
tion has  assumed  the  performance  of  these  public  duties,  it  can- 
not neglect  them  without  incurring  a  forfeiture  of  its  franchises. 
2  Mor.  Priv.  Corp.  §  1018  ;  People  v.  Road  Co.,  23  Wend.  254. 
Information  in  the  nature  of  quo  warranto,  presented  by  the  at- 
torney-general in  behalf  of  the  state,  is  the  proper  remedy  in  all 
cases  of  non-feasance,  of  mal-feasance,  or  abuse  of  power,  and  mis- 
use of  privileges,  by  a  corporation  chartered  by  the  state,  and  ous- 
ter the  proper  judgment.  Reed  v.  Canal  Corp.,  65  Me.  132.  The 
immunities  and  privileges  granted  to  the  company  by  the  ordi- 
nance are  as  much  the  franchises  of  the  corporation  as  if  they  had 
been  directly  granted  by  the  statute  under  which  it  was  organized. 
The  common  council  of  the  city  of  Madison  is  authorized  to  grant 
them  by  the  statute,  and  such  power  is  a  delegated  one.  What  the 
common  council  does  within  that  power  is  done  by  the  legislature 
through  its  agency.  The  public  has  an  interest  in  these  fran- 
chises; the  power  to  grant  them,  therefore,  must  be  derived  from 
the  legislature.  People  v.  Railroad  Co.,  24  N.  Y.  261  ;  Bank  v, 
Earle,  13  Pet.  519 ;  Ang.  &  A.  Corp.  §  4.  In  the  very  able  brief 
of  the  learned  counsel  of  the  respondent  are  fully  discussed  the 
various  questions  connected  with  the  main  ground  of  this  action, 
with  numerous  references  to  authorities,  to  which  reference  may 
be  had.  I  have  already  availed  myself  of  the  brief,  and  have 
condensed  its  matter,  so  as  to  make  this  opinion  reasonably 
short.  The  various  questions  discussed  are  very  important  and 
interesting,  but  the  case  seenis  to  be  very  clear,  under  the  stat- 
ute itself.  The  complaint  shows  that  the  defendant,  as  a  corpo- 
ration, has  offended  against  the  provisions  of  the  law  under 
which  it  was  created,  by  not  complying  with  the  reasonable  rules 
and  regulations  contained  in  the  ordinance,  and  has  therefore 
forfeited  its  franchises,  and  may  be  proceeded  against  in  this 
manner,  according  to  section  3241,  Rev.  St.,  and  subdivision  !• 
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The  demurrer  was  properly  overruled.  The  order  of  the  circuit 
court  is  affirmed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Grant  of  Franchises  to  Street  Railway  by  Municipality. — See,  an^.  State 
V.  Hilbert,  ii8. 

Forfeiture  of  Franchises  by  State  for  MIsusert — See  State  v,  Minnesota 
Cent.  R.  Co.,  29  Am.  &  Eng.  R.  R.  Cas.  440,  note  451;  State  «^.  Atchi- 
son, etc.,  R.  Co.,  32  lb.  388;  State  v,  Hazleton,  etc.,  R.  Co.,  14  lb.  si ; 
Attomejr-general  v.  Erie,  etc.,  R.  Co.,  16  lb.  652. 


Borough  of  Stamford 

V, 

Stamford  Horse  R.  Co. 

{Connecticut  Supretne  Court  of  Errors,  June  26,  1888.) 

Street  Railways— Franchise— Designated  Streets. — A  street  railway  com- 
|>any  wliose  charter  specifies  a  certain  number  of  terminal  points  in  differ- 
ent quarters  of  the  city  or  borough,  between  which  the  company  may  lay 
its  tracks,  specifying  the  particular  streets  through  which  tracics  may  be 
laid,  omitting  one  street  named  in  the  petition  and  adding  two  others  not 
named  therein,  and  concluding  **and  from  and  across  any  highway 
within  any  of  the  points  of  commencing  or  termination  aforesaid,  can- 
not construct  its  trades  through  any  street  not  specified. 

Same — ^Laying  Track  in  Unauthorized  Street — Injunction.— An  injunction 
will  be  granted  at  the  suit  of  a  borough  to  prevent  the  laying  of  street 
railway  tracks  in  streets  not  authorized  by  the  charter  of  the  company, 
notwithstanding  that  the  borough  has  power  to  remove  the  tracks  when 
laid. 

Case  reserved  from  Fairfield  County  Supreme  Court. 

This  is  a  bill  by  tKe  borough  of  Stamford  for  an  injunction  to 
restrain  the  Stamford  Horse  R.  Co.  from  laying  its  tracks  on  a 
certain  street. 

A  section,  of  the  charter  of  the  company  specified  four  termi- 
nal points  in  different  parts  of  the  borough  between  which  the 
company  might  lay  its  tracks  on  the  particular  streets  through 
which  the  road  might  run  and  concluded  as  follows :  "  And 
from  and  across  any  highway  within  any  of  the  points  of  com- 
mencing or  termination  aforesaid,"  the  suit  was  originally  com- 
menced in  the  Fairfield  county  supreme  court  and  was  re- 
served for  the  advice  of  this  court. 

F,  Fessenden  and  N.  C,  Dawns  for  plaintiflf. 

/.  B,  Curtis  and  R.  A.  Fosdick  for  defendant. 
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Pardee,  J. — The  defendant  company,  claiming  that  every 
street  in  the  borough  of  Stamford  included  within  lines  drawn 
from  the  northern  terminus  established  by  its  charter 
to  the  eastern,  thence  to  the  southern,  thence  to  the  ^f'"'^'7ii 
western,  was  subjected  to  its  uses  by  the  terms  of  its  ?«^iriAtiire.* 
charter,  began  in  .1887  to  lay  its  track  in  Bedford 
street,  without  previous  permission  by  the  plaintiff,  and  had 
completed  the  same  to  within  50  feet  of  the  end  of  the  street^ 
when  the  work  was  stopped  by  the  present  injunction.  It 
presses  the  same  claim  upon  this  court.  The  defendant  gave 
public  notice  in  advance  to  the  inhabitants  of  the  borough  as  to 
the  streets  by  name  upon  which  it  desired  leave  to  impose  its 
tracks.  Its  petition  repeated  the  list ;  and  the  legislature  scru- 
tinized  it,  and  for  reasons  satisfactory  to  itself  excluded  one 
street  asked  for,  added  by  name  two  not  originally  asked  for, 
and  granted  leave  to  pass  over  certain  streets  by  name.  In 
view  of  this  laborious  effort  to  put  precise  limitations  to  this 
grant  to  a  private  corporation  to  take  for  its  own  profit  without 
compensation  something  from  the  absolute  right  of  the  public 
to  the  use  of  highways,  it  is  impossible  to  find  in  the  words 
cited  legislative  permission  or  intent  to  subject  without  name  to 
the  use  of  the  defendant,  not  only  the  streets  for  which  it  asked, 
and  which  the  legislature  excluded  from  the  grant,  but  also 
practically  every  street  in  the  borough  unnamed.  The  canons 
of  interpretation  require  us  to  find  in  the  last  clause  a  meaning 
which  puts  it  in  accord  with,  in  explanation  and  in  furtherance 
of,  the  manifest  intent  to  grant  some  streets  by  name  and  re- 
serve all  not  named.  That  meaning  is  upon  the  surface.  The 
words  referred  to  are  not  necessary ;  the  grant  would  be  perfect 
in  their  absence.  Like  many  words  in  charters,  deeds,  contracts, 
and  pleadings,  they  are  inserted  from  abundant  caution  ;  to 
protect  the  defendant  from  any  assertion  of  claim  that  it  had 
not  the  right  to  lay  its  track  over  or  across  any  intersecting 
street.  They  add  no  street  to  the  number  of  those  specified  by 
name.  The  public  have  the  absolute  right  to  the  fullest  legal 
use  of  every  part  of  the  highway.  The  defendant,  a  private 
corporation,  in  the  absence  either  of  legislative  or  municipal 
permission,  has  no  right  to  impose  a  permanent  structure 
thereon,  and  thereby  sequester  to  its  exclusive  use  for  its  ex- 
clusive profit  any  portion  thereof. 

The  borough,  as  the  instrumentality  by  which  the  govern- 
mental duty  of  constructing  and  maintaining  high-  Bon»frk«i- 
ways  is  performed,  as  the  guardian  for  the  public  twiedioi*. 
of  the  highways  dedicated  to  or  purchased  for  its  i"T«t\Mi»- 
use,  is  entitled  to  an  injunction  against  such  an  act  thoriiaoecB- 
by  such  a  corporation  for  the  sole  reason  that  it  is  n****"- 
an   uoauthorized  exclusion  of  the  public  from   some  portion 
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of  the  way;  and  this  regardless  of  the  question  as  to  the 
greater  or  less  degree  of  inconvenience  or  danger  or  expense 
thence  resulting  to  the  public.  Moreover,  the  borough  is 
charged  with  the  duty  and  clothed  with  the  power  to  maintain 
the  highways  within  its  limits  in  a  reasonable  condition  of  safety 
for  travellers.  Upon  it  is  the  responsibility  for  failure  to  per- 
form this  duty.  The  finding  is  that  every  horse-railroad  track  is 
of  necessity  "  some  impediment  to  the  free  and  safe  use  of  the 
street  for  travel  with  carriages,'*  and  that  it  may  become  a 
"  serious  and  menacing  obstacle  to  travel ;'  that  is,  it  is  certain 
to  be  dangerous  in  some  degree,  and  may  be  greatly  so.  Inevi- 
tably there  results  to  the  plaintiff  increased  liability  to  dam- 
ages and  increased  expenditure  in  protection  and  repairs.  Upon 
the  finding,  as  against  the  defendant,  a  trespasser,  the  plaintifT, 
both  as  it  respects  the  portion  of  track  already  laid  and  the 
portion  yet  to  be  laid,  is  entitled  to  the  presumption  that  the 
danger  will  be  in  the  highest  degree.  The  defendant,  leaving  it 
in  uncertainty,  must  rest  under  the  burden  of  doubt.  For 
these  reasons,  too,  the  plaintifT  is  entitled  to  the  writ ;  and  none 
the  less  so  because  of  its  right  to  remove  the  track  by  force. 
As  a  rule,  injunctions  are  denied  to  those  who  have  adequate 
remedy  at  law.  Where  the  choice  is  between  the  ordinary  and 
the  extraordinary  processes  of  law,  and  the  former  are  sufficient, 
the  rule  will  not  permit  the  use  of  the  latter.  In  some  cases  of 
nuisance,  and  in  some  cases  of  trespass,  the  law  permits  an  indi- 
vidual to  abate  the  one  aitd  prevent  the  other  by  force,  because 
such  permission  is  necessary  to  the  complete  protection  of  prop- 
erty and  person.  When  the  choice  is  between  redress  or  preven- 
tion of  injury  by  force  and  by  peaceful  process,  the  law  is  well 
pleased  if  the  individual  will  consent  to  waive  his  right  to  the 
use  of  force,  and  await  its  action.  Therefore,  as  between  force 
and  the  extraordinary  writ  of  injunction,  the  rule  will  permit  the 
latter.  Certainly  it  should  be  no  cause  of  complaint  by  the 
defendant  that  it  is  allowed  peacefully  to  take  up  its  track  with 
the  attendant  care  and  economy,  rather  than  that  the  plaintifT 
should  do  it  by  force.  The  defendant,  without  permission  from 
either  legislature  or  borough,  without  asking  permission  from 
either,  and  without  notice  to  the  latter,  as  a  trespasser  began  to 
lay  a  track  upon  Bedford  street.  Immediately  the  plaintiff 
began  to  investigate  the  question  as  to  its  rights  in  the  prem- 
ises, and,  upon  receiving  the  advice  of  its  attorney,  instituted 
this  proceeding.  Laches  is  not  found.  We  cannot  find  it  as  a 
fact,  nor,  upon  the  finding,  impute  it  as  a  matter  of  law.  The 
superior  court  is  advised  to  render  judgment  for  the  plaintifT. 
The  other  judges  concurred. 

Railways  in  Streets — Unauthorized  Occupation. — As  to  right  of  railways 
to  use  tlie  streets  of  a  city  for  laying  their  tracks  and  to  run  their  cars  along^ 
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see  ante,  Adams  v.  Chicago,  B.  &  N.  R.  Co.,  7.  and  note,  16-20 ;  and  Daly 
V.  Georgia  S.  &  F.  R.  Co.,  20,  and  note,  27,  28. 

In  the  case  of  Hunt  v,  Chicago  Horse  and  Dummy  R.  Co.,  121  111.,  638, 
it  is  said  that  by  virtue  of  his  common-law  powers,  the  attorney- general 
of  Illinois  may  maintain  an  action  to  restrain  illegal  occupation  of  a 
street  by  a  railroad  company,  although  that  power  or  duty  is  not  specific- 
ally prescribed  by  statute. 

Injunction  to  Restrain  Unauthorized  Occupation  of  Streets. — See  Kava- 
^  nagh  V.  Mobile  &  G.  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas.  267  ;  s.  c,  note.  270. 


Sioux  City  R.  Co, 
Sioux  City. 

{Iowa  Supreme  Court,  October  2.  1888,) 

Street 4?ailway — Franchise — Constitutional  Law — Obligation  of  Contract. 
— Where  a  street  railway  company  organized  under  a  statute  providing  in 
substance  that  the  privileges  and  franchises  of  corporations  may  be  regu- 
lated, withheld,  or  subjected  to  the  imposition  of  such  conditions  as  the 
general  assembly  shall  deem  necessary  for  the  public,  and  receives  a  fran- 
chise from  the  city  authorizing  it  to  construct  a  rail'^ay  on  its  streets,  and 
requiring  it  to  pave  between  the  rails,  a  subsequent  statute  requiring  street 
railway  companies  in  addition  to  paving  between  the  rails,  to  pave  one 
foot  on  each  side,  is  not  unconstitutional  as  being  in  violation  of  a  con- 
tract obligation,  but  is  an  exercise  of  the  reserved  right  of  the  legislature 
to  alter  the  franchises  of  corporations. 

Appeal  from  Woodbury  County  District  Court. 

Accessory  by  the  Sioux  City  R.  Co.  to  an  ordinance  of  Sioux 
City  imposing  an  assessment  on  plaintiff's  property.  A  demurrer 
to  plaintiflf's  petition  was  overruled  by  the  district  court,  and 
upon  the  plaintiff  electing  to  stand  thereon,  judgment  is 
rendered  for  plaintiff,  from  which  judgment  defendant  appeals. 

Joy,  Wright  &  Hudson  and  A.  C.  Strong  for  appellant. 

y.  H.  &  C.  M,  Swan  for  appellee. 

Reed,  J: — Plaintiff  is  a  corporation,  the  object  of  its  organiza- 
tion, as  expressed  in  its  articles,  being  "  to  locate,  construct, 
maintain,  and  operate  street  and  other  railways 
^thin  and  adjacent  to  the  city  of  Sioux  City.**  On 
the  1 2th  of  December,  1883,  the  city  council  passed  an  ordi- 
nance granting  and  conferring  upon  plaintiff  the  right  to  locate, 
construct,  operate,  and  maintain  a  street  railway  in  certain 
streets  of  the  city,  upon  certain  specified  terms  and  conditions. 
Section  1 1  of  the  ordinance  is  as  follows  :     **  Whenever  by  reso- 
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lution  of  the  common  council,  any  street  or  part  of  street  on 
which  said  track  shall  be  laid   and   operated  shall  be  ordered 
paved  or  macadamized,  either  at  expense  of  the  city  or  owners 
of  abutting  property,  then  the  said   proprietors  of  said  street 
railway  shall  pave  or  macadamize,  in  the  time  and  manner  di- 
rected, the  space  between  the  rails,  and  shall  thereafter  keep  the 
same  between  the  rails  in  good  repair,  and  shall  keep  in  good 
condition  and  repair  the  space  on  ail   bridges  that  they  cross." 
The   company   accepted   the   grant   On   the    i8th  of  the  same 
month,   and   immediately  thereafter  commenced   the  work  of 
constructing  its  railway  in  the  designated  streets,  and  before  the 
15th  of  January,  1886,  had  expended  in  the  work  of  construction 
the  sum  of  $10,000,  and  had  several  miles  of  road  in  operation.  On 
this  latter  date  the  city  became  a  city  of  the  first  class.     On  the 
nth  of  May   following   the   council   passed   an   ordinance   by 
which  it  is  provided  that  whenever  the  city  shall  cause  any  street 
whereon  a  railway  has  been  or  may  be  constructed  to  be  paved, 
the  council  shall  order  and  provide  that  the  company  or  person 
owning  such  railway  shall  pave  the  space  between  the  rails,  and 
for  one  foot  in  width  on   the    outside   thereof,  at  its  own  cost. 
The  ordinance   also  contains    provisions   as   to  the  manner  of 
ordering  said  work,  which  is  by  resolution  of  the  council,  and 
the  manner  in  which  it  shall   be  performed,  and   other  matters 
relating  to  the  same  general  subject.     On  the  25th  of  the  same 
month  an  additional  ordinance,  containing  further  provisions  on 
the  subject,  was  passed.     The  council  subsequently  ordered  cer- 
tain of  the  streets  on  which  plaintiff^s  railway  is  constructed  to 
be  paved,  and  on  the  31st   of  August,  1886,  it  passed  a  resolu- 
tion ordering  and  directing  plaintiff  to  pave  the  space  between 
its  rails  and  for  one  foot  in  width  on  the  outside  thereof.     The 
whole  work  of  paving  was  done  by  a  contractor  under  the- city  ; 
and  when  it  was  finished  plaintiff  paid  the  cost  of  the  paving  in 
the  space  between  the  rails,  but  refused  to  pay  any  portion  of 
the  cost  of  the  work  outside  of  the  track.     The  city  thereupon 
proceeded  to  make  a  special  assessment  on   its  property  to  pay 
the  cost  of  paving  the  space  one  foot  in  width  on  the  outside  of 
the  rails,  and  the  object  of  this  proceeding  is  to  test  the  legality 
of  that  action. 

The   positions  of  plaintiff  are:    (i)   That  the   ordinance  of 
December  12,    1883,    upon   its   acceptance   of    the  provisions 

thereof,  become  a  contract  between  the  parties;  (2) 
M^ntioilt.      ^^^^  ^s  by  the  express  provisions  of  the  contract  it 

was  required  to  pave  the  space  between  the  rails,  the 
necessary  implication  is  that  it  should  not  in  the  future  be  sub- 
jected to  any  burdens  in  addition  to  that  growing  out  of  the 
paving  of  the  streets  ;  and  .that  such  provision  is  as  certainly  a 
part  of  the  contract  as   though   contained   therein  in  express 
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language  ;  and  (3)  that  the  subsequent  legislation  by  which  the 
additional  burden  is  sought  to  be  imposed  upon  it  is  an  impair- 
ment of  the  obligations  of  the  contract,  and  consequently  is 
void. 

The  city  council,  in  passing  the  ordinance  of  May  nth  and. 
25th,  and  the  resolution  of  August  31,  1886,  and  in  proTisioMof 
making  the  subsequent  special  assessment  on  autnte  nader 
plaintiff's  property,  proceeded  under  chapter  20,  Laws  ^*»'«**  cobbcII 
20th  Gen.  Assem.  The  chapter  is  entitled:  "An  ****** 
act  granting  additional  powers  to  certain  cities  of  the  first  class,, 
with  reference  to  the  improvement  of  streets,  highways,  and 
alleys,  and  to  provide  a  system  therefor."  It  provides,  among^ 
other  things,  that  all  cities  of  the  first  class  which  have  been 
organized  as  such  since  January  i,  1881,  or  which  may  be  organ- 
ized after  the  passage  of  the  act,  shall  have  power  to  pave  or 
otherwise  improve  any  street,  avenue,  highway,  or  alley  withii> 
their  limits,  and  tax  the  cost  of  such  improvements  to  abutting 
property ;  and  prescribes  the  mode  of  procedure.  Section  6  of 
the  act  contains  the  following  provision  :  "  All  railway  com- 
panies and  street  railway  compames  in  cities  of  the  first  class,, 
as  provided  in  section  i  of  this  act,  shall  be  required  to  pave  or 
repave  between  rails  and  one  foot  outside  of  their  rails,  at  their 
own  expense  and  cost."  It  also  provides  that  such  paving  shall 
be  done  at  the  same  time,  and  shall  be  of  the  same  material,  as 
the  paving  of  the  balance  of  the  street  in  which  the  track  may 
be  situated.  It  also  requires  street  railway  companies  to  use 
strap  or  flat  rails  in  paved  streets,  and  to  keep  the  paving  which 
they  are  required  to  lay  down  in  good  repair.  It  also  provides 
that  in  case  any  such  company  shall  refuse  to  construct  any 
paving  when  so  required  by  the  city  council,  that  the  city  shall 
construct  the  same  and  levy  a  special  tax  upon  the  property  of 
the  company  within  the  city,  to  pay  the  cost  and  expense 
thereof.  What  was  done  by  the  city  in  the  premises  was  in 
strict  conformity  with  the  provisions  of  the  act.  In  our  opinion 
the  case  turns  upon  the  question  whether  the  state  ictastoaiterw 
had  the  right  under  its  reserved  powers  to  impose  atioBoffk-aa- 
the  additional  burden  upon  plaintiff.  When  the  «>*'«^ 
plaintiff  became  incorporated  the  following  statute  was  in  force  r 
"  The  articles  of  incorporation,  by-laws,  rules,  and  regulations  of 
corporations  hereafter  organized  under  the  provisions  of  this 
title,  or  whose  organization  may  be  adopted  or  amended  here- 
under, shall  at  all  times  be  subject  to  legislative  control,  and 
may  be  at  any  time  altered,  abridged,  or  set  aside  by  law  ;  and 
any  franchise  obtained,  used,  or  enjoyed  by  such  corporation 
may  be  regulated,  withheld,  or  be  subject  to  conditions  imposed 
upon  the  enjoyment  thereof  whenever  the  general  assembly 
80  A.  &  E.  R.  R.  Crs.— 10 


Digitized  by 


Google 


146  SIOUX  CITY  B.   CO.   V.    SIOUX  CITY. 

shall  deem  necessary  for  the  public  good."  Code,  §  1090.  The 
section  occurs  in  the  chapter  relating  to  corporations  for 
pecuniary  profit,  to  which  class  of  corporations  plaintiff  belongs. 
That  the  state  in  granting  a  charter  to  a  corporation  may  re- 
BM»rTfttioB*f  serve  to  itself  the  power  to  repeal  or  amend  the 
'^^^'^^ditto*  ^^^^'  ^"^  ^^^^  ^^  ^^y  ^^^rcise  such  reserved  power 
^^^ereiM*  is  well  settled.  Sherman  v.  Smith,  i  Black,  587 ; 
«f  frMebiaM.  Miller  V,  State,  15  .Wall.  478 ;  Holyoke  Co.  v.  Lyman, 
Id.  500 ;  Sinking  Fund  Cases,  99  U.  S.  700 ;  Bank  v,  Talcott, 
19  N.  Y.  146.  By  the  provision  quoted  above  the  state  reserved 
the  power,  not  only  to  repeal  or  amend  the  articles  of  incorpo- 
ration of  such  corporations  as  should  be  organized  after  its  en- 
actment, but  to  impose  such  conditions  upon  the  enjoyment  of 
the  franchises  obtained  thereunder  as  the  general  assembly 
might  deem  necessary  for  the  public  good.  Plaintiff's  franchise 
consists  in  the  privileges,  powers,  and  rights  conferred  upon  it 
by  the  general  statute  and  its  articles  of  incorporation.  But  it 
assumed  them  subject  to  the  right  and  power  reserved  to  the 
state  by  the  statute.  The  reservation  was  a  condition  of  the 
grant.  Now,  the  object  of  plaintiff's  organization,  as  stated 
above,  was  to  construct,  maintain,  and  operate  street  and  other 
railways  in  the  city  and  adjacent  thereto.  The  power  and 
privilege  of  doing  that  particular  thing  are  its  franchise.  The 
act  of  the  twentieth  General  Assembly,  as  applicable  to  it,  im- 
poses it,  as  a  condition  upon  which  it  may  enjoy  that  franchise, 
that  when  the  city  determines  that  the  street  shall  be  paved,  it 
shall  bear  the  cost  and  expense  of  doing  the  paving  between 
its  rails  and  one  foot  in  width  outside  of  them.  That  the 
general  assembly  had  the  power  under  the  reservation  to  impose 
the  condition,  we  think  there  can  be  no  doubt.  If  the  city  had 
made  no  provision  in  the  original  grant  on  the  subject,  the  power 
of  the  state  to  impose  the  condition  would  hardly  be  doubted 
by  any  one  ;  but  if  the  power  is  reserved  to  the  state,  it  could 
not  be  the  subject  of  contract  between  plaintiff  and  the  mu- 
nicipality. The  state  has  not  by  any  legislation  on  the  sub- 
ject delegated  to  the  municipal  corporations  it  has  created  any 
of  the  rights  or  powers  reserved  by  the  statute  quoted  above. 
The  question  here  considered  did  not  arise  in  City  of  Des 
Moines  v.  Railway  Co.,  41  Iowa,  569.  In  that  case  the  city  had 
granted  to  the  railroad  company  the  right  to  occupy  a  toll- 
bridge  with  its  railroad.  The  grant  imposed  certain  conditions 
as  to  the  use  of  the  bridge,  but  contained  no  requirement  for 
the  payment  of  toll.  After  the  specified  conditions  had  been 
complied  with,  it  attempted  to  enforce  the  collection  of  certain 
tolls,  and  we  held  that  the  ordinance  imposing  the  tolls  was  an 
attempt  by  the  city  to  impair  the  obligation  of  its  contract,  and 
was  void.     But  no  question  as  to  the  power  of  the  state  to  im- 
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pose  additional  burdens  or  conditions  on  the  enjoyment  of  the 
franchise  was  involved.  And  the  same  is  true  as  to  City  of 
Burlington  v.  Railway  Co.,  49  Iowa,  144.  The  judgment  will  be 
reversed. 

Exercise  of  Reserve  Power  to  Alter  Charter  or  Impose  Conditions. — See, 
ante.  People  v,  O'Brien,  78,  and  note,  107. 


Cummins,  Trustee,  ex  rel.  Mahan,  Supervisor, 

V 

EVANSVILLE  AND  TERRE   HaUTE  R.  CO. 

{Indiana  Supreme  Court,  September  20,  1888.) 

Railway  in  Street— Obstructing^  Higliway — Crossing— Restoration. — The 
Indiana  act  of  March  2,  1888,  sec.  23,  imposing  a  penalty  of  $5  per  day 
for  the  unnecessary  obstruction  of  a  highway,  does  not  apply  to  a  railroad 
company  which  lawfully  crosses  a  highway  with  its  track,  although  such 
company  omits  the  duty  imposed  upon  it  t>y  statute  requiring  the  restora- 
tion to  its  former  state  as  nearly  as  possible  of  a  highway  intersected  by  a 
railroad. 

Appeal  from  Sullivan  County  Circuit  Court.  The  facts  are 
stated  in  the  opinion. 

W.    C.  Hultz^  Orion  B.  Harris^    and  John  S.  Bays  for  ap- 
pellant. 
/oAn  E,  Iglehart  and  Edwin  Taylor  for  appellee. 

HOWK,  J. — This  suit  was  commenced  by  appellant,  Cummins, 
trustee  of  Jackson  township,  of  Sullivan  county,  upon  the  rela- 
tion of  William  H.  Mahan,  supervisor  of  road-district  No.  2,  in 
said  township,  as  plaintiff,  against  the  appellee,  as  defendant, 
before  a  justice  of  the  peace  of  said  county.     From  ^^^ 

the  justice's  judgment  the  cause  was  appealed  to  the 
court  below.  There  defendant's  demurrer  to  the  complaint 
herein,  for  the  alleged  insufficiency  of  the  facts  therein  to  con- 
stitute a  cause  of  action,  was  sustained.  Plaintiff  declined  to 
amend  his  complaint  or  plead  further,  and  thereupon  the  court 
adjudged  that  he  take  nothing  by  his  suit,  and  that  defendant 
recover  of  him  its  costs  expended  herein.  In  this  court  error  is 
assigned  by  plaintiff  upon  the  sustaining  of  the  demurrer  to  his 
complaint  herein.  In  his  complaint  plaintiff  alleged  that  the  de- 
fendant, on  the  31st  day  of  August,  1886,  and  on  each  and  every 
succeeding  day  until  the  9th  day  of  October,  1886,  unnecessarily. 
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and  to  the  hinderance  of  passengers,  obstructed  a  certain  pub- 
lic highway  in  road-district  No.  2,  of  Jackson  township,  in  SuU 
livan  county,  described  as  follows,  to  wit  (description  omitted), 
by  then  and  there,  and  all  of  said  time,  building,  constructing, 
and  maintaining  a  railroad  track  in,  upon,  along,  across,  and 
over  said  highway,  and  by  then  and  there,  and  all  of  said  time, 
running  and  operating  trains  of  cars,  engines,  and  locomotives 
upon  and  over  said  line  of  railroad  track,  in  such  a  manner  as  to 
then  and  there,  and  all  of  said  time,  interfere  with  the  free  use 
of  said  highway,  and  pot  to  afford  security  for  life  and  property  ; 
that  the  defendant  then  and  there,  and  all  of  said  time,  utterly 
failed  in  every  particular  to  restore  said  highway,  so  intersected, 
to  its  former  state,  and  failed  in  every  particular  to  restore  said 
highway,  so  intersected,  in  a  sufficient  manner  so  as  not  to  in- 
terfere with  or  impair  its  usefulness  or  injure  its  franchises; 
wherefore  plaintiff  demanded  judgment  for  $175,  for  an  at- 
torney's fee  of  $5  for  his  attorney,  and  for  all  proper  relief. 

In  the  absence  of  averment  to  the  contrary,  it  must  be  assumed, 
we  think,  that  appellee  was  incorporated  as  a  railroad  company, 
under  the  provisions  of  the  general  laws  of  this  state  providing 
for  the  incorporation  of  such  companies,  and  was  and  is  pos- 
sessed of  the  general  and  special  powers  which  those 
Powenofde-  j^ws  expressly  confer  upon  such  corporations,  "sub- 
UjfcJJlJj!*  **  j^ct  to  the  liabilities  and  restrictions'*  expressed  there- 
in. Among  the  powers  so  conferred,  in  the  fifth 
clause  of  section  3903,  Rev.  St.  1881,  in  force  since  May  6,  1853, 
and  still  in  force,  it  was  and  is  provided  that  such  a  corporation 
shall  possess  the  power  to  "  construct  its  road  upon  or  across 
any  .  .  .  highway,  ...  so  as  not  to  interfere  with  the  use  of 
the  same,  which  the  route  of  its  road  shall  intersect,  in  such 
manner  as  to  afford  security  for  life  and  property;  but  the 
corporation  shall  restore  the  .  .  .  highway  thus  intersected 
to  its  former  state,  or  in  a  sufficient  manner  not  to  unneces- 
sarily ^impede  its  usefulness,"  etc.  Under  this  clause  of  the 
statute,  we  are  of  opinion  that  appellee  was  fully  authorized  to 
build,  construct,  and  maintain  its  railroad  track  over  and  across 
the  highway  described  in  the  complaint  herein,  and  to  operate 
its  line  of  track  by  running  engines  and  trains  of  cars  thereon. 
But  it  became  and  was  appellee's  duty,  under  the  statute,  to  re- 
store  such  highway  to  its  former  state,  or  in  a  sufficient 
DiMtytoreitore  j^^nner  not  to  unnecessarily  impede  its  usefulness. 
For  the  non-performance  of  this  duty,  the  general 
laws  of  this  state  for  the  incorporation  of  railroad  companies 
provide  no  penalty,  and  prescribe  no  remedy.  It  has  been  held 
by  this  court,  however,  and  correctly  so,  we  think,  that  the  per- 
formance of  such  duty  by  the  railroad  company  may  be  com- 
pelled by  mandate.     Railroad  Co.  v.  State,  37  Ind.  489 ;  State 
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-v.  Demaree,  80  Ind.  519;  Clawson  v.  Railroad  Co.,  95  Ind.  152 ; 
s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  56.  On  the  2d  day  of  March, 
1883,  ^^  2LCt  of  the  general  assembly  of  this,  state 
was  approved,  and  became  a  law,  entitled  "  An  act  ^v!^*i^ 
concerning  highways,  and  supervisors  thereof."  In  exMiiLg.  ' 
section  23  of  such  act,  so  far  as  it  can  be  claimed  to 
apply  to  the  case  under  consideration,  it  is  provided  as  fol- 
lows :  "Any  person  who  shall  .  .  .  unnecessarily,  and  to  the 
hinderance  of  passengers,  obstruct  any  highway,  .  .  .  for  every 
such  offence  such  person  shall  forfeit  the  sum  of  five  dollars, 
to  be  recovered  before  a  justice  of  the  peace  of  the  county, 
in  the  name  of  the  trustee  by  the  supervisor  of  the  district ; 
and  in  case  of  such  obstruction,  for  every  day  the  same  con- 
tinued, such  sum  shall  be  recovered ;  and  in  all  such  cases  such 
supervisor,  within  three  days  after  receiving  information  of  any 
such  forfeiture,  shall  commence  such  suit,  and  the  sum  re- 
covered thereon  shall  be  paid  to  the  trustee  of  the  township  for 
the  benefit  of  the  highways  of  such  district  :  provided,  that  in 
such  actions  the  justice  of  the  peace  shall  tax  as  costs,  in  all 
such  cases  where  judgments  are  rendered,  the  sum  of  five  dollars 
as  attorney's  fees  for  plaintiff's  •  attorney."  It  is  manifest,  we 
think,  from  the  averments  of  the  complaint  herein,  the  substance 
of  which  we  have  heretofore  given  almost  in  the  language  of  the 
pleader,  that  it  was  drawn  upon  the  theory  that  appellee  was 
liable  to  the  penalty  or  forfeiture  prescribed  in  the  section 
quoted  of  the  above-entitled  act  of  March  2,  1883,  not  for  its 
obstruction  of  the  highway,  but  for  the  non-performance  of  its 
statutory  duty  to  restore  such  highway  to  its  former  state,  or  in  a 
sufficient  manner  not  to  unnecessarily  impede  its  usefulness.  Wc 
a.re  of  opinion  that  this  theory  is  radically  wrong  and  cannot  be 
sustained.     Appellee  had  the  right,  under  the  law  of  s 

its  incorporation,  to  obstruct  the  highway  by  build-  J?.?*"*?*^  *•' 

1^.      '         J  •^•'  ^  Mi^i     fWlire  toil- 

ing, constructing,  and  mamtammg  its  railroad  track  .tore  eronug. 

on,  over,  and  across  the  same,  and  to  operate  its 
trains  of  cars  thereon,  as  charged  in  the  complaint  herein.  It 
ivas  appellee's  duty,  under  its  charter,  to  restore  such  highway 
to  its  former  state,  or  in  a  sufficient  manner  not  to  impede  its 
usefulness.  The  complaint  avers,  and  the  demurrer  admits,  that 
a,ppellee  failed  to  perform  its  statutory  duty  in  the  premises ; 
but  neither  the  general  laws  for  the  incorporation  of  railway  com- 
panies nor  the  aforesaid  act  of  March  2,  1883,  have  prescribed 
any  penalty  or  forfeiture  for  such  a  failure  to  perform  such  duty. 
Our  conclusion  is  that  the  court  below  committed  no  error  in 
sustaining  the  demurrer  to  the  complaint  herein.  The  judg- 
ment is  affirmed,  without  costs. 

Highway—Railroad  Crossing— Restoration. — In  Town  of  Roxbury  v,  Cen- 
ttal  Vt.  R,  Co.  (Vt.),  14  Atl.  Rep.  92,  the  defendant  was  given  the  right* 
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under  its  charter,  to  cross  highways,  provided  it  should  restore  such  high- 
ways to  their  former  state  and  usefulness  as  far  as  practicable,  to  the 
acceptance  of  the  selectmen  of  the  town,  or  of  commissioners  provided  for 
in  the  charter.  In  an  action  by  a  town  for  damages  recovered  against  it 
by  a  traveller  injured  on  the  approach  by  reason  oi  the  want  of  a  ratling  to 
an  embankment  made  by  the  defendant  in  constructing  the  crossing,  the 
jury  found  specially  that  there  had  been  no  acceptance  of  the  crossing  in 
Question  by  either  tribunal  mentioned  in  the  charter,  and  that  all  repairs 
Uiat  had  been  made  on  the  approach  since  the  railroad  had  been  built,  in 
1849,  had  been  made  by  the  town.  //^/d»  that  defendant  was  liable  under 
its  charter,  and  that  this  was  a  continuing  liability,  and  was  not  barred  by 
limitation  ;  that  the  fact  that  the  town  had  repaired  the  travelled  track  of 
the  approach  slightly  would' not  warrant  the  presumption  that  the  town 
had  accepted  the  crossing,  against  the  finding  of  the  jury  to  the  contrary ; 
that  the  word  "  crossing, '  as  applied  to  the  intersections  of  a  highway  and 
railroad,  means  the  entire  structure,  including  the  approaches,  although  a 
part  of  the  structure  be  outside  of  the  surveyed  limits  of  the  railroad. 

The  court  say  that  "  The  word  *  crossing; ,'  as  applied  to  the  intersection 
of  a  common  highway  and  a  railroad,  and  as  used  in  the  statutes,  means 
the  entire  structure,  including  the  approaches,  although  a  part  of  the 
structure  may  be  outside  the  lines  of  the  railroad's  lands,  or  the  place 
where  the  roads  actually  cross  each  other.  Such  is  the  holding  as  to 
bridges,  whether  over  streams  or  roads.  White  v.  Quiricy,  97  Mass.  430 ; 
Pierce,  R.  R.  250,  and  cases  there  cited.  And  see  Railway  Co.  v.  Dale, 
8  El.  &  Bl,  836 ;  Freeholders  v,  Strader,  18  N.  J.  Law,  108 ;  Penn  Tp.  v. 
Perry  Co.,  78  Pa.  St.  457  ;  Daniels  v.  Intendant,  etc.,  55  Ga.  609;  People 
%>:  Railroad  Co.,  74  N.  Y.  302  ;  Hayes  v.  Railroad  Co.,  9  Hun,  63;  Parker 
V,  Railroad,  3  Cush.  107;  Com.  v.  Inhabitants  of  Deerfield,  6  Allen.  449; 
Titcomb  v.  Railroad  Co.,  12  Allen,  254;  White  v.  Inhabitants  of  Quincy, 
97  Mass.  430.  Such  was  also  the  ruling,  as  to  a  crossing  like  this,  in 
Farley  v.  Railroad  Co.,  42  Iowa,  234,  We  therefore  hold  that  it  was  the 
company's  duty,  under  the  charter,  to  so  construct  the  highway  at  the 
crossing  that  the  same  should  be.  as  nearly  as  practicable,  as  available  for 
the  safe  use  of  the  travelling  public  as  the  highway  was  before  ;  and,  if  the 
elevation  was  such  that  the  approaches  on  the  highway  must  extend 
beyond  the  surveyed  limits  of  the  railroad  in  order  that  the  crossing 
might  be  thus  available,  then  the  charter  contemplated  the  building  of 
the  approaches  to  meet  the  necessity ;  and,  if  a  railing  along  the  sides  of 
the  embankment  constituting  the  approaches  was  required  to  thus  restore 
said  highway,  the  buildmg  of  such  railing  was  the  duty  of  the  company. 
The  company,  not  havin^^  performed  the  condition  of  the  charter  in 
resp)ect  to  restoring  this  highway  to  its  former  state  and  usefulness,  cannot 
claim  immunity  under  it.  The  obligation  to  restore  was  constant  until 
performed.  Tne  negligence  in  the  primary  duty  was  continuing.  The 
liability  is  like  that  in  the  ordinary  case  where  a  person  puts  an  obstruc- 
tion in  the  highway  creating  a  defect,  and  causing  special  damage  to  a 
traveller.  Such  person  must  reimburse  the  town  for  a  judgment  recovered 
against  it  for  injury  resulting  from  such  defect.  The  railroad  company 
cannot  protect  itself  against  such  liability  on  the  ground  that  .the  statute 
of  limitations  would  bar  an  action  for  the  original  obstruction.  Hamden 
V.  New  Haven  Co.,  27  Conn.  158;  Burritt  v.  City  of  New  Haven,  42 
Conn.  174." 
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South  and  North  Alabama  R.  Co. 

V, 

Donovan. 

{Alabama  Supreme  Court,  April  ^o,  1888.) 

Railroads  in  Street— Wal Icing  Along  Track— Injury—Negligence  of  Com- 
pany.— It  is  the  duty  of  the  employees  of  a  railroad  company  running  a 
train  through  the  business  portion  of  a  populous  city,  where  necessity  may 
often  compel  or  common  usap;e  gives  color  of  sanction  to  walking  upon  its 
tracks  at  a  point  where  there  is  no  public  crossing,  to  keep  a  vigilant  look- 
out  even  for  trespassers,  and  a  failure  to  do  so  is  negligence. 

Same — Recovery  by  infant — Effect  on  Action  by  Parent. — Prior  to  the  act 
of  January  23.  1885  (Ala.  Cbde,  sec,  2588).  a  recovery  by  an  infant  for  in- 
juries caused  bv  negligence  in  a  suit  brought  in  his  name  by  his  next 
friend  was  no  defence  to  an  action  by  the  father  for  his  own  benefit  for 
the  same  injury. 

Same — Rate  of  Speed  Greater  than  Allowed  by  Ordinance — Negligence 
per  le.— The  running  of  a  railroad  train  operated  by  steam  power  through 
the  corporate  limits  of  a  city  at  a  greater  rate  01  speed  than  that  pre- 
scribed by  a  city  ordinance  which  is  not  shown  to  be  unreasonable,  is 
negligence  per  se. 

Same — Injury  to  Child — Suit  by  Parent — Instruction. — In  an  action  by  a 
father,  for  an  injury  to  his  minor  child  caused  by  the  negligence  of  a  rail- 
road company,  in  which  the  evidence  for  the  plaintiff  tends  to  show  that 
when  the  child  went  upon  the  track  he  looked  both  ways  and  saw  no 
trains  approaching,  an  instruction  which  withdraws  from  the  considera- 
tion of  the  jury  all  inquiry  as  to  whether  the  employees  of  the  company 
could,  by  the  exercise  of  reasonable  care  and  prudence,  have  averted  the 
injury,  and  pronounces  the  conduct  of  the  plaintiff  in  allowing  his  son  \x> 
go  upon  the  track  negligence/^  se  in  any  view  of  the  evidence,  and  with* 
out  regard  to  any  inquiry  as  to  the  remoteness  or  imminency  of  the  danger,, 
is  properly  refused. 

Same — Contributory  Negligence  of  Parent — When  Prevents  Recovery. — 
The  contributory  negligence  of  a  parent  in  allowing  his  infant  child  to  go 
upon  a  railroad  track,  which  will  prevent  him  from  recovering  against  the 
company  for  injuries  to  such  child,  must  be  proximate,  and  not  remote. 

Appeal  from  Jefferson  County  Circuit  Court. 

Action  against  the  South  &  North  Alabama  R.  Co.  by  James 
Donovan,  father  of  Wm.  Donovan,  for  personal  injuries  to  the 
latter  by  being  run  over  by  a  train  of  cars  in  the. corporate 
limits  of  the  city  of  Birmingham.  The  child  was  under  ten  years 
of  age,  was  in  the  habit  of  crossing  the  track,  at  the  place  where 
he  received  the  injury,  on  his  way  to  and  from  his  father,  ta 
whom  he  carried  his  dinner ;  at  the  time  of  being  struck  by  the 
train  he  was  on  the  track,  looking  in  the  opposite  direction  from 
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the  train,  which  was  being  pushed  backwards  by  a  locomotive  in 
the  rear  of  the  cars,  at  a  greater  rate  of  speed  than  four  miles 
per  hour,  which  was  the  highest  rate  of  speed  allowed  by  the 
ordinance  of  the  city  of  Birmingham.  The  injury  occurred  at  a 
place  other  than  a  public  crossing,  at  which,  as  well  as  elsewhere, 
the  evidence  showed  that  persons  were  in  the  habit  of  walking 
on  and  about  the  track.  The  evidence  as  to  giving  of  signals 
by  the  approaching  train,  which  was  also  required  by  the  city 
ordinance,  was  conflicting,  as  well  as  the  evidence  as  to  how  long 
the  boy  had  been  standing  on  the  track  when  struck.  The 
testimony  for  the  defendant  was  that  the  boy  was  walking  along 
by  the  side  of  the  track,  and  stepped  thereon  when  the  train 
was  only  about  thirty  feet  behind  him.  . 

The  act  of  Alabama  of  January  23,  1885  (Code  1886,  sec. 
2588),  provides  that  a  suit  by  the  representatives  of  a  minor  for 
a  personal  injury  is  barred  by  a  suit  by  the  father  or  mother  for 
the  same  injury. 

Appeal  was  taken  by  the  defendant  from  the  ruling  and  judg- 
ment in  favor  of  plaintiff. 

Hnvitt,  Walker  &  Porter,  and  Jones  &  Falkner  for  appellant. 

James  Weatherly  for  appellee. 

SOMERVILLE,  J. — The  plea  of  the  defendant  numbered  i  was 
defective,  in  failing  to  aver  that  the  employees  in  charge  of  the 
train  used  proper  diligence  in  keeping  a  lookout  for  obstructions 

on  the  track,  including,  in  this  case,  the  plaintiff's 
Failure  to  arer  son,  for  whose  injury  the  father  brings  the  present 
^rapioyMH^aMd  siction.  The  plea  avers  that  the  infant  son  was 
4iniirenc«.         trespassing  upon  the  track  at  a  point  where  there 

was  no  public  crossing,  to  which  the  defendant  com- 
pany had  the  exclusive  right,  and  that  so  soon  as  its  employees 
discovered  the  boy  all  available  preventive  measures  were 
adopted  to  avert  the  injury.  This  plea  admits  the  averments  of 
the  complaint  that  the  alleged  trespass  occurred  within  the  cor- 
porate limits  of  the  city  of  Birmingham,  and  that  the  train  was 
running  at  a  rate  of  speed  in  excess  of  that  prohibited  by  an  or- 
dinance of  the  city.  It  rests,  therefore,  upon  the  idea  that  there 
is  no  duty  devolving  on  a  railroad  company,  under  these  circum- 
stances, to  keep  any  lookout  for  trespassers  who  walk  upon  or 
across  its  track  at  any  other  place  than  public  crossings,  even 
within  the  corporate  limits  of  a  city, — it  may  be  a  populous  city, 
— and  within  the  business  portion  of  it,  where  necessity  may 
often. compel  this  kind  of  trespassing,  or  common  usage  give 
color  of  sanction  to  it  under  the  form  of  an  implied  license. 
Railroad  companies,  operated  by  steam-power,  are  required  to 
use  very  great  care ;  and  this  care  must  be  graduated  to  suit  the 
exigency  of  increased  danger  whether  to  employees,  passengers. 
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or  the  public.  We  cannot  say  that  it  was  not  the  duty  of 
the  persons  who  were  managing  the  train,  under  the  circum- 
stances, to  keep  a  vigilant  outlook  even  for  trespassers,  and  that 
a  failure  to  do  so  would  not  be  negligence.  The  decisions  of 
this  court  support  the  contrary  conclusion,  at  least  where  the 
injury  occurs  in  the  streets  of  a  city,  town,  or  village.  What  the 
rule  would  be  where  a  naked  trespasser  on  the  track  is  injured 
in  the  open  country,  or  elsewhere,  by  the  failure  of  the  railroad 
engineer  to  keep  a  vigilant  lookout,  is  an  open  question  in  this 
state,  upon  which  we  now  express  no  opinion.  Code  1886,  § 
1 144;  Railroad  Co.  v.  Shearer,  58  Ala.  672,678 ;  Railroad  Co.  v. 
Sullivan,  59  Ala.  272  ;  Frazer  7\  Railroad  Co.,  81  Ala.  185  ;  s.  c, 
28  Am.  &  Eng.  R.  R.  Cas.  565  ;  Freer  v.  Cameron,  55  Am.  Dec. 
674,  note.  The  demurrer  to  this  plea  was  sufficient  to  raise  the 
point,  and  it  was  properly  sustained.  And,  for  like  reason,  the 
first  charge  given  by  the  court  at  the  request  of  the  plaintiff  was 
free  from  error. 

2.  When   the   present    action  was   commenced,  in   January, 
1884,  prior  to  the  act  of  January  23,  1885  (Code  1886,  §  2588), 
two  separate  and  distinct  suits  would  lie  for  the  injury  alleged 
in  the  complaint :  the  one  for  the  benefit  of  the  in- 
fant himself,  which  could  be   brought   by  his   next  H^orery  by 
friend,  and    the  other   for  the  benefit  of  the  father,   fe!Jj"to  wtjin 
based  on   the  loss  of  the  infant's  services,  and  such  by  father, 
other  special  damages  as  may  have  resulted  from  the 

injury  inflicted.  Pratt  Coal  &  Iron  Co.  v,  Brawley,  83  Ala. 
371 ;  Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518.  The  recovery 
of  the  infant,  therefore,  in  the  suit  brought  in  his  name  by  the 
plaintiff  as  his  next  friend,  which  is  set  up  in  the  second  plea  as 
a  bar  to  the  action,  was  no  defence  to  this  action,  brought  by 
the  father  for  the  same  injury,  but  for  his  own  benefit.  The 
court  ruled  correctly  in  sustaining  the  demurrer  to  this  plea.\ 

3.  The  court  correctly  charged  the  jury  that  the  running  of  a 
railroad  train,  operated  by  steam-power,  and  running  through 
the  corporate  limits  of  a  city,  at  a  greater  rate  of  speed  than 
that  prescribed  by  the  city  ordinance,  which  was  in 
evidence,  would  be  negligence  per  se.     The  precise  ff^^T^^}^' 
question  was  decided  in  Gothard  v.  Railroad  Co.,  67  nance. 
Ala.  115,  and  that  decision  is  sustained  by  an  over- 
whelming weight  of  authority ;  it  being  held  generally  that  a 
failure  to  comply  with  any  regulation  imposed  by  a  city  ordi- 
nance, and   not   shown   to  be  unreasonable,  is  per  se  culpable 
negligence  on  the  part  of  a  railroad  company.     The  rule  is  as 
applicable  to  trespassers  as  to  others,  being  in  the  nature  of  a 
police  regulation  favorable  to  the  preservation  of  life  and  limb, 
and  based  on  a  duty  to  the  public,  who  have  a  right  to  act  upon 
the  belief  that  such  an  ordinance  will  be  observed  by  railroads 
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generally.  It  cannot  be' said  that  railroad  companies  are  under 
no  obligations  to  take  precautions  to  prevent  injuries  to  intruders, 
especially  when  these  precautions  are  required  by  law  for  the 
benefit  of  the  public  generally.  Meeks  v.  Railroad  Co.,  38  Amer. 
Rep.  6y,  70;  Freer  v.  Cameron,  55  Amer.  Dec.  674,  note; 
Thomp.  Neg.  419,  1232  ;  Shear.  &  R.  Neg.  §§  484,  485  ;  Penn- 
sylvania Co.  V.  Hensil,  70  Ind.  569,  36  Amer.  Rep.  191 ;  Correll 
V.  Railroad  Co.,  38  Iowa,  120;  18  Amer.  Rep.  22. 

4.  The  first  charge  requested  by  the  defendant  was  properly 
refused,  for  two  reasons:  (i)  It»withdrew  from  the  consideration 
of  the  jury  all  inquiry  as  to  whether  or  not  the  employees  of  the 
IbJuH  to  defendant,  in  the  management  of  the  train,  could,  by 
iMrmroii  the  exercise  of  reasonable  care  and  prudence,  have 
tnek-Prozi-  averted  the  injury,  either  by  keeping  a  vigilant  out- 
iiiotecrM©r     look,  giving  the  proper  signals  required  by  law,  or  by 

conforming  to  the  requirement  of  the  city  ordinance 
regulating  the  speed  of  the  train.  (2)  It  pronounced  the  con- 
duct of  the  plaintiff,  in  allowing  his  son  to  go  on  the  track, 
negligence  per  se,  in  any  aspect  of  the  evidence,  and  without 
regard  to  any  inquiry  as  to  the  remoteness  of  the  danger  on  the 
one  hand,  or  its  imminency  on  the  other.  To  disentitle  the 
plaintiff  to  recover,  the  negligence  which  on  his  part  contributes 
to  the  injury  must  be  proximate  and  not  remote.  Meeks  v.  Rail- 
road Co.,  56  Cal.  513;  38  Amer.  Rep.  67,  70;  Frazer  v.  Rail- 
road Co.,  81  Ala.  185 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  565.  In 
the  plaintiff's  aspect  of  the  case,  this  was  a  question  properly 
for  the  consideration  of  the  jury;  the  plaintiff's  evidence  tend- 
ing to  show  that,  when  the  boy  went  on  the  track,  he  observed 
no  trains  approaching  after  looking  in  both  directions.  The 
charge  is  not  so  broad  as  the  averments  of  the  fourth  and  fifth 
pleas,  upon  which  the  plaintiff  took  issue. 

5.  The  second  charge  was  liable  to  the  same  objections  the 
first  plea  was,  to  which,  as  we  have  seen,  a  demurrer  was  prop- 
erly sustained.     These  objections  we  need  not  repeat. 

The  third  and  fourth  charges  were  properly  refused,  being 
faulty  in  the  particulars  above  suggested  as  rendering  the  first 
charge  erroneous. 

The  rulings  of  the  court  are,  in  our  opinion,  free  from  error^ 
and  the  judgment  is  affirmed. 

Clopton,  J.,  not  sitting. 

Railways— Cro88ing8~Duty  of  a  Railroad  Company  to  Trespassers  on  iu 
Tracic  at  Crossings. — See  Virginia  Midland  R.  Co.  r/.  White  (Va.),  34  Am. 
&  En^.  R.  R.  Cas.  22 ;  Guenther  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.).  34 
Am.  &  Enpr.  R.  R.  Cas.  47,  and  note  55-60. 

Same— Use  of  Road-bed  as  Foot-path. — As  to  the  duty  of  railway  com- 
panies to  persons  who  haveaccquired  an  easement  by  invitation  or  custom 


Digitized  by 


Google 


BAILROAD8  IN  STREET—CHANGE  OF  GAUGE.  155 

to  use  a  railway  road-bed  as  a  foot-path,  see' Troy  v.  Cape  Fear  A  Y.  V. 
R.  Co.  (N.  C).  34  Am.  A  Eng.  R.  R.  Cas.  13,  and  note,  20-22. 

SaRi«--Acquietoence  in  Crossing.— As  to  the  right  of  the  public  to  cross 
a  railway  other  than  at  a  public  crossing,  and  the  corresponding  duty  of 
the  company  towards  such  persons,  see  Troy  v.  Cape  Fear  &  Y.  V.  R., 
Co.  (N.  C),  34  Am.  &  Eng.  R.  R.  Cas.  13,  and  note,  20. 

In  Byrne  v.  New  York  Cent.  H.  R.  "R.  Co.,  104  N.  Y.  362,  it  is  held  that 
at  a  place  on  the  line  of  a  railroad  where  although  not  a  public  highway 
there  is  a  crossing,  constantly  and  notoriously  used  as  such  by  the  public 
without  objection  on  the  part  of  the  company,  the  company  is  bound  to 
give  some  reasonable  notice  and  warninjg  of  the  approach  of  trains.  See 
Barry  V.  New  York  Cent.&  H.  R.  R.  Co.,  02  N.  Y.  289;  Sutton  v.  New 
York  Cent.  &  H.  R.  R,  Co.,  66  N.  Y.  243 ;  ^ficholson  v,  Erie  R.  Co.,  41  N. 
Y.  525. 

In  Nichols  V.  Washington  O.  &  W.  R.  Co..  83  Va.  919,  the  shortest  route 
from  a  village  to  its  railway  station  was  a  path  across  a  switch ;  the  com- 
pany's agents,  with  the  knowledge  of  its  officers,  habitually  separated  the 
cars  standing  on  this  switch  so  as  to  leave  a  space  between  them  near  this 
path ;  plaintiff's  intestate  on  his  way  to  the  station  passed  through  Guchan 
opening  when  the  space  was  only  eighteen  inches,  and  was  caught  and 
killed  by  the  sudden  backing  of  the  train.  When  he  reached  the  track 
he  could  not  see  the  engine,  and  had  no  notice  that  the  cars  were  about 
to  start.  The  court  held  that  the  company  was  liable,  because  keeping 
this  crossing  open  constituted  an  invitation  to  the  public  to  use  it  in  com- 
ing to  the  station.  In  Louisville  &  N.  R.  Co.  v.  Schuster  (Ky.),  7  S.  W. 
Rep.  874,  it  appeared  that  the  plaintiff  was  run  over  when  on  the  defend- 
ant's track,  at  a  crossing  in  a  large  city, — such  crossing,  to  the  knowledge 
of  the  defendant,  being  generally  used  by  the  inhabitants  of  that  city.  It 
was  also  in  evidence  that  those  in  charge  of  the  train  could  have  saved 
the  plaintiff  by  the  use  of  ordinary  care,  either  by  checking  the  train  or 
by  warning  him  of  his  danger  by  the  whistle.  The  court  say,  that  in  such 
a  case  it  is  a  well  settled  rule  in  Kentucky  that  the  injured  party  can  re- 
cover. Citing,  Louisville  &  N.  R.  Co.  74.  Yandell,  17  B.  Mon.  (Ky.)  586, 
and  Louisville  &  N.  R.  Co.  v,  McCoy,  81  Ky.  404. 


Denver  and  Santa  Fe  R.  Co.  et  aL  v.  Domke  et  al. 
DOMKE  et  al.  V.  Denver  and  Santa  Fe  R.  Co.  et  aL 

{Colorado  Supreme  Court,  April  19.  1888.) 

Railroads  in  Street— IMunicipal  Ordinance— Validity. — A  city  ordinance 
granting  tlie  right  of  way  to^  a  railroad  company  through  designated 
streets,  is  valid  under  Colo.  Const,  art.  15,  sec.  4,  providing  that  any  rail- 
road company  may  construct  a  railroad  between  any  designated  points  in 
the  state,  and  under  the  charter  of  the  city  of  Denver  of  1877,  sec.  40^ 
providing  that  the  city  council  may  regulate  the  .location  of  railroad 
tracks,  the  use  of  locomotives,  the  construction  of  public  crossings,  and 
the  speed  of  trains,  such  ordinance  confers  a  valid  license  to  the  use  of  the 
designated  streets. 

Sunt— Change  of  Gauge — Injunction. — In  the  absence  of  any  imputa- 
tion of  fraud  on  the  part  of  a  railroad  company  in  procuring  the  passage 
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of  a  citv  ordinance  under  legislative  authority,  granting  to  the  company  a 
right  of  way  for  its  track  through  certain  designated  streets,  an  injunction 
wmI  not  lie  at  the  suit  of  an  abutting  owner  to  restrain  the  company  from 
changing  its  tracks  from  a  narrow  to  a  standard  gauge. 

Al'PKAL  from  Denver  Supreme  Court. 

In  November,  1880,  the  Denver  Circle  R.  Co.  was  organ- 
ized  as  a  corporation  under  and  by  virtue  of  the  laws  of 
the  state  of  Colorado.  In  January,  1881,  it  procured  the  pas- 
sage of  an  ordinance  by  the  city  council,  granting  authority  to 
locate,  construct,  maintain,  and  operate  a  single  or  double  track 
railway  and  telegraph  line  through  certain  streets  of  the  city, 
including  Willow  lane  and  Clark  street.  It  thereupon  proceeded 
to  construct  a  narrow  gauge  railway  through  the  streets  above 
named,  among  others,  and  during  the  same  year  completed  and 
commenced  operating  the  road  through  said  streets.  The  husu 
ncss  thus  inaugurated  has  been  carried  on  down  to  the  present 
time.  The  Circle  Co.  becoming  financially  embarrassed  in 
the  operation  of  the  road,  judicial  proceedings  were  insti- 
tuted, and  a  receiver  appointed,  who  took  possession  thereof. 
In  the  course  of  time  a  decree  was  entered  by  the  circuit  court 
of  the  United  States,  under  which  the  road,  its  rolling  stock, 
and  all  its  rights  and  franchises  were  sold.  In  1887  the  Denver 
&  Santa  Fe  R.  Co.  was  organized  under  and  in  pursuance 
of  the  corporation  laws  of  Colorado.  The  parties  organ- 
izing this  company  had  previously  bought  the  capital  stock, 
mortgage  bonds,  and  evidences  of  indebtedness  issued  by  the 
receiver  of  the  Circle  Co.  The  Denver  and  Santa  Fe 
Co.  ui>on  its  organization,  became  the  owner  of  the  prop- 
erty tnus  purchased.  The  latter  company  proceeded  with 
the  operation  of  the  Circle  road  as  constructed,  and  also  pre- 
pared to  put  down  a  third  rail  upon  the  ties  already* laid,  for  the 
purpose  of  operating  thereon  standard  gauge  trains,  and  carrying 
on  the  business  of  a  standard  guage  road.  The  company  con- 
nected directly,  at  Pueblo,  with  the  Atchison,  Topeka  &  Santa 
Fe  Co.,  a  through  line  from  Kansas  City  to  Pueblo.  Plaintiffs, 
Herman  Domke  and  others,  are  the  owners  of  lots  abutting  on 
the  two  streets  mentioned.  They  brought  this  suit  in  equity  in 
the  superior  court  for  the  purpose — first,  of  permanently  enjoin- 
ing the  further  operation  of  the  narrow  gauge  Circle  R.  as  now 
constructed;  and  secondly,  for  the  purpose  of  perpetually  en- 
joining the  laying  of  the  third  rail,  and  the  operating  of  stand- 
ttixl  gauge  trains.  The  cause  was  tried  to  the  court  sitting  as  a 
chancellor.  The  first  kind  of  relief  thus  sought  was  denied,  but 
an  injunction  was  granted  under  the  second  demand  or  prayer, 
staying  the  projected  changes  until  the  Denver  &  Santa  Fe  Co. 
had  first  proceeded,  under  the  eminent  domain  statute,  to  con- 
demn the  right  of  way,  in  connection  with  the  alleged  additional 
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burden,  and  have  the  damages  to  result  to  the  plaintiffs*  abut- 
ting property  assessed.  From  the  portion  of  the  decree  deny, 
ing  the  injunction  to  restrain  the  continued  operation  of  the 
Circle  road,  as  now  constructed,  plaintiffs  below  appealed  to  this 
court.  From  the  portion  of  the  decree  allowing  the  injunction 
restraining  the  laying  of  the  third  rail,  etc.,  defendants  below 
took  their  appeal.  By  agreement  the  two  appeals  are  consoli- 
dated, and  the  errors  assigned  by  both  parties  are  considered 
and  disposed  of  in  one  decision.  The  remaining  essential  facts^ 
together  with  the  constitutional  and  statutoiy  provisions  in- 
volved, sufficiently  appear  in  the  opinion. 

Patterson  &  Thomas  for  plaintiffs. 

C.  E.  Gast  and  Edw.  L.  Johnson  for  defendants. 

Helm,  J. — The  constitution  (article   15,  §  4)   declares,  inter 
alia^  that  **  any  association  or  corporation  organized  for  the  pur- 
pose shall  have  a  right  to  construct  and  operate  a  rail- 
road between  any  designated  points  within  the  state."  CoBrtiutionmi 
It  may  happen  that  one  of  the  "  designated  points     ptotIsIobs. 
is  within  the  corporate  limits  of  some  city  or  town, 
and  can  only  be  reached  through  a  street.     The  legislature,  by 
the  act  in  force  when  the  Circle  Co.  ordinance  was  passed,  au- 
thorized the  city  council  of  Denver  **  to  regulate  and  prohibit 
the  use  of  locomotive  engines,  to  direct  and  control  the  location 
of  railroad  tracks,  to  require  railroad  companies  to  construct,  at 
their  own  expense,  such  bridges,  tunnels,  or  other  conveniences 
at  public  crossings  as  the  city  council  may  deem  necessary,  and 
to  regulate  the  speed  of  all  railroad  trains."     Charter  1877,  §  40, 
subd.  45.     See   also   charter   1874.     This   statute    clearly  con- 
templates the  use  of  streets  by  ordinary  railroads.     Unless  such 
use  was  in  the  legislative  mind,  its  provisions  are  meaningless. 
Other  provisions  of  the  same  act   show  conclusively  that   the 
clause  in  question  does  not  refer  to  local  street  railways.     But 
it  is  held  that  the  fee  to  streets  in  Denver,  covered  by  statutory 
dedications,  is  vested  in  the  city  in  trust  for  the  use  of  the  pub- 
lic.    Railroad  Co.  v.  Nestor,  10  Colo.  403 ;  City  v,  Clements,  3 
Colo.  472.     The  legislature  has  delegated   the  exclusive  control 
of  the  streets  to  the  municipal  authorities,  subject  only  to  its 
own  paramount  dominion.     We  think  the  authority 
of  the  city  council  to  permit  the  construction  and  ExeiwiTe  eon- 
operation  of  an  ordinary  railroad  through  the  street  troiofstreeu 
rests  upon  clearly  implied,  if  not  express,  legislative  '•"'^  *■  •'*'• 
sanction.     This  question  is  practically  res  adjudicata. 
"  It  was  within  the  contemplation  of  the  legislature  that  they 
[ordinary  railroads]   might  enter  and  pass  through  the  city." 
Railroad   Co.  v.  Nestor,  supra;   Railroad   Co.  v.  Mollandin,  4 
Colo.  1 54.     It  is  hardly  necessary  to  say  that  we  regard  the  sev- 
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eral  additions  referred  to  in  this  case  as  having  been  platted  and 
recorded  substantially  in  compliance  with  the  statutory  require- 
ments, and  hence  treat  them  as  statutory  dedications.  The 
statute  does  not,  however,  make  this  a  usual  or  ordinary  use. 
It  recognizes  the  importance  of  allowing  such  railroads  ingress 
and  egress  into  and  out  of  the  city,  and  the  necessity  of  laying 
their  tracks  and  operating  their  lines  along  some  of  the  streets ; 
but  the  use  remains  an  unusual  and  extraordinary  use.  It  is  not 
one  of  the  uses  to  which  every  street  is  necessarily  and  prima- 
rily dedicated.  The  authority  of  the  council  to  permit  this  use 
is  correctly  termed  a  **  special  power."  This  power  will  natu- 
rally be  exercised  in  connection  with  but  few  of  the  streets  ;  and, 
while  all  dedications  or  grants  are  subject  to  the  exercise  of  the 
power,  as  a  matter  of  fact  it  is  very  rarely  contemplated  in  the 
act  of  dedication.  There  is,  therefore,  no  difficulty  in  distin- 
guishing between  the  abutting  owner's  right  to  compensation 
for  injuries  occasioned  by  the  use,  and  his  claim  where  the  in- 
jury complained  of  results  from  a  reasonable  and  careful  grad- 
ing or  other  improvement  of  the  street  for  local  convenience 
and  travel.  Upon  this  subject,  see  the  following  opinions,  and 
cases  there  cited  :  Railroad  Co.  v.  Nestor,  supra  ;  City  v.  Verina, 
8  Colo.  399  ;  City  v,  Bayer,  7  Colo.  1 1 3.  The  ordinance  before 
us,  granting  a  right  of  way  to  the  Circle  road,  is  therefore  not 
invalid  for  the  want  of  legislative  authority  in  the  premises. 
So  far  as  this  objection  is  concerned,  the  ordinance  constitutes 
a  valid  license  from  the  proper  authorities  to  use  a  portion  of 
the  streets  designated,  and  the  Circle  Co.  was  not  a  mere  tres- 
passer ab  initio. 

The  superior  court  did  not  err  in  refusing  to  enjoin  the  operat- 
ing of  the  Circle  road.     It  is  sufficient,  upon  this  objection,  to 

say,  first,  that  some  of  the  plaintiffs  below  obtained 
^«r*V*  their  title  after  the  company,  acting  under  the  munici- 
juMetioB.  *"      pal  license  above  mentioned,  had  constructed  its  road, 

and  the  same  was  in  operation ;  second,  that  the  rest 
of  the  plaintiffs,  all  of  whom  were  owners  prior  to  the  occupation 
of  the  street  under  such  license,  quietly  stood  by,  permitting  the 
expenditure  of  a  large  sum  of  money  in  construction,  and  waited 
more  than  six  years  after  such  construction  before  entering  a 
protest  by  instituting  these  legal  proceedings;  and  that  neither 
class  of  plaintiffs,  thus  situated,  is  in  position  to  ask  of  a  chancel- 
lor injunctive  relief  against  the  operation  of  the  road  as  now 
constructed.  If,  by  this  use  of  the  street,  the  market  value  of 
plaintiffs*  abutting  property,  for  any  use  to  which  it  may  reason- 
ably be  put,  has,  since  they  became  the  owners  thereof,  been 
diminished,  and  by  laches  or  otherwise  they  have  not  forfeited 
their  right  to  compensation,  they  may  bring  an  action  at  law 
and  recover.     But,  under  the  circumstances  here  presented,  a 
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court  of  equity  will  not,  through  the  extraordinary  writ  invoked, 
lay  its  strong  hand  upon  the  company,  and  stay  the  carrying  on 
of  its  lawful  business. 

Did  the  court  below  err  in  enjoining  the  Denver  &  Santa  Fe 
Co.  from  laying  a  third  rail,  and  operating  standard 
gauge  trains  upon  the  road-bed  originally  constructed  i*yin«  twr« 
by  the  Circle  Co.,  until  it  had  proceeded  under  the  "".Tw"^! 
eminent  domain  statute,  to  condemn  a  right  of  way  juction. 
through  the  two  streets  mentioned  in  the  pleadings  ? 
This  is  not  an  action  directly  against  defendants  for  the  unlaw- 
ful usurpation  or  exercise  of  a  corporate  franchise,  nor  for  the 
illegal  appropriation  or  use  of  a  public  or  quasi  public  license. 
Neither  the  public,  nor  the  city  of  Denver,  nor  any  one  acting 
or  professing  to  act  in  behalf  of  the  public  or  city,  is  here  com- 
plaining. The  suit  is  instituted  by  private  property  owners 
along  the  two  streets  in  question,  in  their  private  capacity,  and 
to  prevent  by  injunction  the  continuation  of  one  alleged  private 
injury,  and  the  perpetration  of  another  private  injury  alleged 
to  be  threatened.  Turning  to  the  ordinance  granting  the  Circle 
Co.  permission'to  use  the  streets  named,  we  find  that  the  com- 
pany was  "  authorized  to  locate,  construct,  maintain,  and  operate 
a  single  or  double  track  railway  and  telegraph  line,  with  the 
necessary  turn-outs  and  switches,"  also,  that  authority  was  given 
**  to  operate  said  railroad  by  steam-power  ;*'  further,  that  the 
privileges  conferred  were  to  "  be  used  for  the  purpose  herein  set 
forth,  and  none  other.**  Nothing  is  said  in  this  ordinance  about 
the  width  of  the  gauge,  size  of  the  cars,  or  character  or  amount 
of  traffic  to  be  carried  on.  It  is  only  by  going  back  of  the  ordi- 
nance, and  examining  the  articles  of  incorporation  of  the  Circle 
Co.,  that  a  controversy  in  these  respects  is  introduced.  Plain- 
tiffs allege  that  the  city  council  was  deceived  by  the  statements 
as  to  gauge  in  those  articles,  and  by  the  verbal  representations 
of  those  who  originated  the  enterprise ;  that  the  council  adopted 
the  ordinance,  with  the  understanding  that  the  track  would  be 
of  "  three-foot  or  narrow  gauge  **  width,  and  the  trains  would  be 
operated  only  by  the  use  of  "  dummy  and  noiseless  engines.**  No 
such  understanding  is  embodied  in  the  ordinance.  It  describes 
an  ordinary  railway,  with  leave  to  use  "  steam-power  *'  in  operat- 
ing its  trains.  The  courts  cannot,,  at  the  suit  of  a  private  party, 
the  city  remaining  silent,  and  no  fraud  being  imputed  to  the 
municipal  authorities,  in  a  collateral  proceeding,  ignore,  annul, 
or  reconstruct  the  ordinance  on  the  ground  of  mistake  or  decep- 
tion connected  with  its  original  adoption.  For  the  purposes  of 
this  suit,  we  must  accept  the  ordinance  as  it  reads,  and  construe 
the  privileges  granted  as  broad  enough  to  include  a  standard 
gauge  track,  with  standard  gauge  rolling  stock.     It  should,  per- 
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haps,  be  observed,  in  passing,  that  while  the  Circle  Co.'s  articles 
of  incorporation  specify  the  gauge,  the  incorporation  law,  under 
which  they  were  framed,  contains  no  such  requirement. 

A  clause  in  the  ordinance  provides  that  the  Circle  Co.  "  shall 
not  grant  to  any  other  railroad  company  the  right  to  use  any 
part  of  said  right  of  way."  Whatever  may  have  been  the  purpose 
of  this  provision,  it  is  tlear  that  there  was  no  intention  to  pre- 
vent the  passing  into  other  hands  of  the  company's  property,  in- 
cluding the  license  granted  ;  for  another  clause  declares  "  that 
said  company,  its  successors  and  assigns,  are  authorized,'*  etc. 
And  it  is  equally  clear  that  the  Denver  &  Santa  Fe  Co.,  through 
the  purchase  at  the  receiver's  sale,  succeeded  to  the  rights  and 
interests  of  the  Circle  Co.  under  the  ordinance.  The  former 
company  is,  therefore,  the  owner  of  the  franchise,  together 
with  the  license  in  question.  It  is  also  in  possession  of  the 
property,  and  entitled  to  operate  the  road  as  now  constructed. 

We  shall  assume,  without,  however,  determining  the  matter, 
that  the  laying  of  the  third  rail,  and  doing  the  business  of  a 
standard  gauge  trunk  line,  is  an  additional  burden  or  servitude 
imposed  upon  the  street ;  also,  that  those  acts  may  result  in  in- 
jury to  the  abutting  lot-owner,  for  which,  under  the  constitution, 
he  is  entitled  to  compensation.  Should  a  court  of  equity,  at  his 
suit,  in  view  of  the  facts  of  this  case,  grant  an  injunction,  forbid- 
ding the  acts  in  question  ?  As  we  have  already  seen,  the  fee  to 
Willow  lane  and  Clark  street  is  by  law  vested  in  the  city  in  trust 
for  the  use  of  the  public.  It  is  not,  and  never  was,  in  the  pres- 
ent plaintiffs,  who  are  purchasers  of  lots  subsequent  to  the 
dedication  of  the  streets.  There  is  no  evidence  to  show  that  the 
grants  to  them  included  the  reversionary  interest  or  reserved 
rights,  if  any  such  interest  or  rights  there  be,  of  the  dedicator  in 
this  fee.  If  the  street  should  be  abandoned  by  the  municipality, 
or  for  any  other  reason  the  trust  should  fail,  and  the  fee  pa^s  out 
of  the  city,  it  would  not  revert  to  plaintiffs.  Gebhardt  v.  Reeves, 
75  111.  301.  It  follows,  therefore,  that  the  increased  burden  men- 
tioned would  not  constitute  an  actual  taking  of  plaintiffs'  prop- 
erty, though  their  peculiar  interest  in  the  street  as  abutting  own- 
ers might  entitle  them  to  compensation  for  injuries  inflicted. 
Besides,  it  is  suggested  that,  where  such  a  qualified  fee  in  the 
city  as  we  are  now  considering  exists,  "  the  reversionary  right  of 
the  owner  of  the  fee  in  the  surface  of  the  street  is  too  remote 
and  contingent  to  be  of  any  appreciable  value,  or  to  be  regarded 
as  property,  which,  under  the  constitution,  is  required  to  be  paid 
for  when  its  use  is-  appropriated  by  the  public."  Spencer  v. 
Railroad  Co.,  23  W.  Va.  406 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas. 
125,  and  cases  cited.  But  where  the  fee  of  an  individual  is  not 
sought  to  be  taken,  though  an  abutting  lot*owner,  he  cannot  en- 
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join  the  construction  and  operation  of  a  railroad,  merely  because 
the  damages  to  his  premises  are  not  compensated  in  advance ; 
provided  the  company  act  under  sufficient  legislative  and  muni* 
cipal  authority,     i  High  Inj.  (2d  Ed.)  §  637. 

It  is  contended  that  this  doctrine  ought  not  to  be  held  appli- 
cable  here,  because  of  the  peculiar  phraseology  of  our  constitu- 
tion. True,  this  instrument  declares  that  private  property  shall 
not  be  "  damaged  "  without  compensation.  It  does  not,  how- 
ever, require  that  the  damages,  where  property  is  not  *'  taken,*" 
shall  be  computed  and  paid  before  the  injuries  complained  of 
are  inflicted.  It  provides  that  "  property  shall  not  be  needlessly 
disturbed,  or  the  proprietary  rights  of  the  owner  therein  di- 
vested," till  remuneration  be  made.  The  proprietary  rights  of 
plaintiffs  in  the  land  are  not  divested,  because  such  rights  do 
not  exist.  There  may  be  a  disturbance  of  the  easements  con- 
nected with  the  use  or  enjoyment  of  their  abutting  lots ;  but 
needful  disturbances  of  property  may  take  place  without  prior 
compensation.  McClain  v.  People,  9  Colo.  190.  The  city  coun- 
cil, by  adopting  the  right-of-way  ordinance,  determined  conclu- 
sively, so  far  as  the  general  public  is  concerned,  including  all  in- 
terests of  the  plaintiffs  common  to  the  general  public,  that  the 
anticipated  disturbances  were  needful.  But  the  disturbances 
mentioned  in  the  constitution  are,  in  our  judgment,  disturbances 
of  property  sought  to  be  taken,  or,  at  least,  property  of  the 
same  owner  out  of  which  that  desired  is  to  be  carved.  We  do 
not  think  that  the  clause  in  question  was  intended  to  require 
the  prior  assessment  and  payment  of  probable  damages  for  dis- 
turbances, to  take  place  in  the  future,  of  an  easement  connected 
with  the  property  of  a  party,  no  part  of  which  is  taken,  near  or 
adjacent  to  the  land  condemned. 

The  authority  for  injunctive  relief  in  cases  like  the  one  at  bar 
must  therefore  be  found,  if  it  exist  at  all,  in  the  eminent  domain 
statute.  Under  a  statute  similar  to.  ours  in  this  re- 
spect, and  with  a  constitutional  provision  in  force  sub-  lathoritim^ 
stantially  the  same  as  ours,  with  the  exception  of  nH»««ieMet. 
the  clause  last  above  construed,  the  supreme  court  of 
Illinois  denied  this  relief  to  abutting  owners.  It  is  held  by  that 
court  that  the  corresponding  statutory  expression  directing  an 
assessment  in  condemnation  proceedings,  or  compensation  for 
damages  to  property  not  taken,  must  be  contsrued  as  referring 
V  to  contiguous  lands  of  the  same  owner  not  actually  taken.*' 
Stetson  V.  Railroad  Co.,  75  111.  74;  Patterson  v.  Railroad  Co.,  Id. 
588 ;  Railroad  Co.  v,  Schertz,  84  111.  136.  The  reasoning  of  these 
opinions  on  this  point  is  satisfactory.  We  shall  not  repeat  it, 
nor  attempt  to  enlarge  upon  it  or  add  to  its  force.  The  dissent- 
ing views  in  the  Schertz  case  are  based  upon  a  peculiar  expres- 
8eA.&£.  RR.  Cas.— 11 
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sion  of  the  ordinance  there  under  consideration,  and  the  in- 
solvency of  the  defendant  company,  neither  of  which  matters  ap- 
pears in  the  case  at  bar.  No  inconsistency  exists  in  this  respect, 
as  counsel  for  appellees  seem  to  think,  between  those  cases  and 
the  later  case  of  Rigney  v.  City,  102  111.  64.  The  Rigney  case 
was  an  action  at  law  by  the  abutting  owner  for  injuries  that  had 
already  been  inflicted.  And  the  Stetson,  Patterson,  and  Schertz 
cases,  while  denying  injunctive  relief,  recognize  the  right  of  re- 
covery invoked  and  allowed  in  the  Rigney  case.  We  mention 
the  fact  that  there  is  no  averment  or  proof,  in  the  case  before  us, 
that  the  Denver  &  Sante  Fe  Co.  are  insolvent,  or  unable 
to  respond  in  damages  in  actions  at  law  for  all  aAionable  injur- 
ies that  may  be  inflicted,  though  the  existence  of  such  insol- 
vency is  not  deemed  sufficient  by  a  majority  of  the  supreme 
court  of  Illinois  to  warrant  interference  by  injunction  prior  'to 
the  assessment  of  damages  in  a  legal  action.  If  a  judgment  at 
law  has  been  obtained,  and  for  any  reason,  not  the  fault  of 
plaintifi^,  it  cannot  be  collected,  he  may  appeal  to  equity  for  ap- 
propriate relief.  Railroad  Co.  v.  Schertz,  supra.  See,  further, 
upon  this  branch  of  the  discussion,  the  following  cases :  Spen- 
cer V,  Railroad  Co.,  supra;  Railroad  Co.  v,  Reinhackle,  15  Neb. 
279;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.,  169;  Protzman  v.  Rail- 
road Co.,  9  Ind.  467.  In  England,  statutes  exist  containing 
provisions  substantially  similar  to  those  we  are  now  considering, 
constitutional  as  well  as  statutory;  and  the  courts  of  that  coun- 
try adhere,  in  effect,  to  the  foregoing  rule,  denying  injunctive 
relief  in  cases  like  the  one  before  us.  Hutton  v.  Railway  Co.,  7 
Hare,  259;  Lister  v.  Lobley,  7  Adol.  &  E.  (N.  S.)  124. 

Our  statute  (section  242,  Civil  Code)  seems  to  contemplate 
AbDttinffown-  that  the  Commissioners  or  jury  shall  determine  the 
eraot  entitled  necessity  for  the  taking  of  private  property,  though 
to  Interpose  they  are  not  required  to  return  a  specific  finding 
object  on.  upon  this  question.  The  ordinance  granted  the  Cir- 
cle Co.  the  privilege  of  constructing  and  operating  a  standard 
gauge  railway ;  and  we  must,  in  the  present  suit,  presume  that 
it  was  adopted  by  the  city  council  after  full  and  careful  investiga- 
tion of  the  subject.  Since  the  fee  is  not  in  plaintiffs,  and  the 
council  possessed  authority  to  grant  the  privilege  in  question, 
their  action  must  be  considered  decisive  as  to  the  necessity  for 
the  taking,  in  so  far  as  the  license  to  use  a  street  for  this  pur- 
pose can  be  considered  a  "taking  "of  private  property.  Be- 
sides, this  provision  of  the  statute  does  not  refer  to  the  damag- 
ing of  property.  If,  therefqre,  there  be  no  taking  of  the  land, 
the  consequential  injuries  resulting  to  an  abutting  lot-owner, 
through  interference  with  certain  easements,  do  not  entitle  him,  by 
virtue  of  the  stat  ute,  to  interpose  the  objection  that  the  use  of 
the  street  is  not  necessary. 
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The  decree  of  the  superior  court  will  be  reversed,  and  the 
cause  remanded. 

Railways  in  Street — Change  of  Cuage. — As  to  change  of  gau^of  a  street 
railway  track  by  a  city,  see  ante,  Des  Moines  Street  K.  Co.  z/.  Ues  Moines 
Broad-gauge  R.  Co.,  132,  and  note,  135. 


Ottawa,  Osage  City  and  Council  Grove  R.  Co. 

V. 

Larson. 

{Kansas  Supreme  Court,  November  10,  .1888.) 

Railroad  in  Streets— Change  of  Surface — Obstructions— Damages. —  A 
railroad  company  may,  under  the  provisions  of  the  statute  and  under  the 
a.uthority  of  the  city  ordinance,  construct  and  operate  its  railroad  in  a  public 
street  in  a  legal  and  proper  manner,  making  such  alterations  in  the  sur- 
face of  the  street  necessary  to  the  construction  and  operation  of  its  road, 
and  which  do  not  necessarily  impair  the  usefulness  of  the  street,  without 
being  liable  to  abutting  lot-owners  or  others  for  damages;  but  such  a  com- 
pany cannot,  any  more  than  an  individual,  wrongfully  and  unnecessarily 
block  up  nor  obstruct  a  street  without  being  liable  therefor. 

Eminent  Domain — Compensation— Consequential  Damages — Constitu' 
-tibnaiity  of  Law. — Subdivision  4,  §  47,  c.  28,  Comp.  Laws  1885,  is  not  ir 
contravention  to  section  4,  art.  12,  of  the  constitution  of  the  state,  oroE 
the  fifth  amendment  of  the  constitution  of  the  United  States ;  as  the  con- 
stitutional right  to  compensation  for  private  property  taken  for  public 
use  does  not  extend  to  instances  where  the  land  is  not  actually  taken,  but 
indirectly  or  consequentially  injured. 

Dedication— Reservation— Use  of  Street  for  Railroad— Duty  of  Company.-:— 
"Where  a  corporation,  owning  land  adjoining  to  a  city,  lays  out  and  plats  its 
land  as  an  addition  to  the  city,  and  dedicates  the  streets  for  public  use,  with 
the  condition  that  it  reserves  to  itself,  its  successors  or  assigns,  the  right  to 
use  and  occupy  the  streets  for  the  purpose  of  operating  a  railroad,  such 
reservation  does  not  relieve  the  corporation  from  constructing,  operating, 
^nd  maintaining  its  line  of  railroad  in  a  legal  and  proper  manner. 

Error  to  District  Court,  Osage  County. 

On  the  28th  day  of  May,  1886,  Andrew  Larson  filed  his  peti- 
tion against  the  Ottawa,  Osago  City  &  Council  Grove  R.  Co., 
in  the  district  court  of  Osage  county.  The  petition  alleged: 
**  That  he  is  the  owner  of  lots  Nos.  6,  7,  8,  and  9,  in  block  thirty- 
one  (31),  and  lots  Nos.  4  and  5,  in  block  thirty-eight  (38),  all  in 
Osage  Carbon  Company's  second  addition  to  Osage. City,  in 
Osage  county,  state  of  Kansas.  That  said  second  addition  is  duly 
platted  of  record,  and  the  streets  and  alleys  thereof,  including  F 
street,  are  duly  and  lawfully  dedicated  and  opened  to  the  public 
Bs  such  streets  and  alleys;  and  that  the  portion  of  said  second 
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addition  embracing  plaintiff's  said  lots  is  within  the  corporate 
limits  of  said  Osage  City.  That  plaintiff  selected,  purchased^ 
and  improved  and  occupied  and  cultivated,  and  now  occupies 
and  cultivates,  said  lands,  with  reference  to  and  for  the  purpose 
df  his  comfort,  convenience,  and  profit,  and  the  comfort  and  con- 
venience of  his  family,  and  as  his  and  his  family's  homestead. 
That,  in  furtherance  and  pursuance  of  said  purposes,  he  has  im- 
proved said  lands  with  fences,  family  residence,  barns,  and  other 
necessary  buildings,  with  fruit,  ornamental,  and  other  trees, 
shrubs,  and  plants, — all  at  an  aggregate  expense  to  him  of  eight 
hundred  dollars.  And  plaintiff  says:  That  the  defendant  is  a 
railroad  corporation,  duly  organized  under  the  laws  of  the  state 
of  Kansas,  owning,  constructing,  occupying,  and  operating  a 
standard  gauge  railroad,  known  and  styled  the  *  Ottawa,  Osage 
City  &  Council  Grove  R.*  That  said  railroad  is  by  defendant 
located,  constructeti,  and  operated  on  and  along  the  whole  of 
F  street,  in  said  second  addition  to  Osage  City,  length  and 
breadth,  and  on  and  along  the  south  line  and  front  of  said  lots 
Nos.  6,  7,  8,  and  9,  in  said  block  31,  and  on  and  along  the  north 
line  and  front  of  said  lots  4  and  5,  in  block  38,  of  said  second 
addition.  That  in  constructing,  locating,  and  operating  said 
railroad  on  and  along  said  street,  and  upon  and  along  said  lines 
and  fronts  of  said  lands  of  plaintiff,  defendant  has  dug  and  ex- 
cavated large  and  deep  ditches  along  and  upon  said  street,  and 
along  and  upon  the  said  lines  and  fronts  of  plaintiff's  said  lands, 
and  raised  and  builded  a  great  elevation  along  and  upon  said 
street,  and  along  and  upon  the  said  lines  and  fronts  of  said 
lands  of  plaintiff ;  and  has  laid,  fixed,  and  fastened  along  and 
upon  the  top  of  said  elevation,  for  the  whole  length  there- 
of, the  ties  and  track  of  said  railroad.  That  thereby  de- 
fendant has  wholly  occupied  and  destroyed  said  F  street, 
length  and  breadth,  and  particularly  on  and  along  said  lines  and 
fronts  of  plaintiff's  said  lands  as  such  streets  and  highways;  and 
that  said  defendant  has  not  repaired,  amended,  or  restored  said 
street,  or  any  part  thereof,  or  sought,  undertaken,  or  attempted 
to  repair,  amend,  or  restore  said  street,  or  any  part  tl>ereof,to  its 
original  or  to  any  condition,  state,  or  degree  of  usefulness  or 
availabiUty  as  such  street  or  public  highway ;  and  plaintiff  further 
says  that  said  street  on  and  along  said  lines  and  fronts  of  his 
said  lands  is  the  only  means  of  ingress  or  egress  to  his  said  lands, 
or  appertaining  in  any  way  thereto.  And  he  further  says  that 
the  location,  construction,  and  operation  of  said  railroad  hy 
said  defendant,  as  hereinbefore  complained  of,  has  destroyed, 
injured,  and  impaired  his  said  fences,  dwelling-house,  bams,  and 
other  buildings  and  improvements  on  said  lands,  and  rendered 
them  useless,  untenable,  and  unavailable ;  and  has  rendered  said 
lands  and  premises  unfit,  undesirable,  and  untenable  for  the  uses. 
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and  conveniences  and  comforts  aforesaid ;  to  his  damage  in  the 
sum  of  one  thousand  dollars.  Wherefore  he  prays  judgment 
against  said  defendant  for  said  sum  of  one  thousand  dollars,  his 
damages  so  as  aforesaid  sustained." 

On  the  1 8th  day  of  December,  1886,  the  following  amended 
answer  was  filed  by  the  railroad  company :  "  Now  comes  the  de- 
fendant, and  for  its  amended  answer  to  the  plaintiff's  petition 
denies  each  and  every  material  allegation  therein  contained, 
except  as  hereinafter  directly  admitted.  (2)  For  a  second  and 
further  defence  the  defendant  admits  that  it  is  a  corporation, 
and  is  engaged  in  the  operation  of  a  railroad  into  and  through 
the  county  of  Osage,  and  over  and  upon  F  street,  in  the  Osage 
Carbon  Company's  second  addition  to  the  city  of  Osage  City,  in 
said  county;  and  the  defendant  says  that  the  Osage  Carbon 
Company  is  a  corporation,  duly  created  and  existing  under  the 
laws  of  the  state  of  Kansas,  and  as  such  corporation  was  on  and 
prior  to  the  i8th  day  of  May,  1882,  the  owner  of  the  lands  on 
which  said  F  street  is  now  located.  That  on  the  i8th  day  of 
May,  A.D.  1882,  said,  the  Osage  Carbon  Company,  caused  said 
lands  to  be  platted  as  its  second  addition  to  the  city  of  Osage 
City,  in  said  county ;  and  by  the  terms  of  said  platting  it  donated 
said  F  street,  and  other  streets  in  said  platted  addition,  for 
public  uses,  for  streets,  with  the  express  understanding,  and  upon 
the  express  condition,  that  the  right  of  the  surface  only  should  be 
contemplated  as  dedicated  for  the  public  use  as  streets ;  and  that 
said,  the  Osage  Carbon  Company,  its  successors  or  assigns,  or 
any  person  or  company  acting  under  its  authority,  should  for- 
ever have  the  right  to  use  or  occupy  said  F  street,  or  any  of 
said  streets  in  said  second  addition,  for  the  purpose  of  operat- 
ing any  railroad,  switches,  or  side  tracks  upon  said  F  street,  or 
any  of  the  other  of  said  streets  in  said  addition.  And  this 
defendant  further  says  that  the  said,  the  Osage  Carbon  Com- 
pany, has  assigned  to  said  defendant  the  right  to  construct, 
operate,  and  maintain  its  line  of  railroad  over  and  upon  said  F 
street,  and  has  duly  authorized  the  construction  and  operation 
of  said  railroad  in  a  manner  in  which  the  same  is  constructed 
and  operated  by  said  defendant ;  and  the  defendant  further, says 
that  the  said  plaintiff  purchased  the  lots  described  in  his  said 
petition,  subject  to  the  rights  so  as  aforesaid  reserved  by  said,  the 
Osage  Carbon  Company,  and  heretofore  assigned  to  this  defendant 
as  aforesaid,  to  construct,  operate,  and  maintain  a  line  of  railroad 
over  and  upon  said  F  street.  (3)  For  a  third  and  further  defence, 
the  defendant  admits  that  it  is  a  corporation,  and  is  engaged  in 
the  operation  of  a  railroad  into  and  through  the  county  of  Osage, 
and  over  and  upon  F  street,  in  the  city  of  Osage  City,  in  Osage 
county,  state  of  Kansas ;  and  the  defendant  says  that  the  said 
city  ordinance,  number  166,  entitled  'An  ordinance  granting  the 
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right  of  way  to  the  Ottawa,  Osage  City  &  Council  Grove  R.  Co.^ 
through  the  city  of  Osage  City,  Osage  county,  state  of  Kansas," 
which  was  passed  and  approved  October  31,  1885,  and  which 
was  duly  published,  and  was  at  the  times  complained  of  in  plain- 
tiff's petition  and  is  a  valid  ordinance  of  said  city,  granted  to  the 
said  defendant  a  right  of  way  to  construct,  ^operate,  and  main- 
tain its  railroad  track,  and  such  turnouts,  switches,  and  side 
tracks  as  are  essential  and  necessary  to  the  transaction  of  the 
business  of  said  company  upon  said  F  street,  and  the  right  to 
make  drains  along  said  F  street,  and  to  run  cars,  trains,  and 
engines  upon  such  right  of  way ;  and,  under  the  authority  con- 
f erred  by  said  ordinance,  this  defendant  has,  in  a  proper  and 
legal  manner,  constructed  its  track  on  said  F  street,  in  said  city^ 
and  runs  its  cars,  trains,  and  engines  upon  said  street,  and  made 
necessary  alterations  of  the  surface  of  the  street,  and  has  not 
unnecessarily  impaired  the  usefulness  of  said  street  for  public 
travel  and  access  to  the  abutting  lots." 

On  the  1 8th  day  of  December,  1886,  the  plaintiff  filed  the  fol- 
lowing demurrer:  ** Comes  the  plaintiff,  and,  for  reasons  appear- 
ing on  the  face  thereof,  demurs  to  the  second  and  third  defences 
in  defendant's  answer,  set  out  for  the  reasons  following,  to  wit : 
(i)  That  said  second  and  third  defences,  and  neither  of  them,, 
state  facts  sufficient  to  constitute  a  defence  to  plaintiff's  peti- 
tion, or  any  cause  of  action  therein  stated.  Wherefore  plaintiff 
repeats  the  prayer  of  his  petition."  Upon  the  hearing  of  the 
demurrer,  the  court  sustained  the  same  as  to  the  second  and 
third  defences  contained  in  the  railroad  company's  answer.  To 
the  ruling  of  the  court  in  sustaining  the  demurrer  the  company 
excepted,  and  brings  the  case  here. 

Geo.  R,  Pecky  A,  A.  Hurd,  and  C  N.  Sterry  for  plaintiff  in  er- 
ror. 

McConnell  &  Hay  for  defendant  in  error. 

HORTON,  C.  J. — This  was  an  action  commenced  by  Andrew 
Larson  against  the  Ottawa,  Osage  City  &  Council  Grove  R.  Co. 
to  recover  $1000  damages  on  account  of  the  loca- 
tion, construction,  and  operation  of  its  road  upon  a 
public  street  in  an  addition  to  Osage  City,  in  front  of  lots  owned 
and  occupied  by  him.  In  its  answer,  for  a  third  defence,  the 
railroad  company  admitted  that  it  was  a  corporation,  engaged 
in  the  operation  of  a  railroad  through  Osage  county,  and  over 
and  upon  F  street  in  the  city  of  Osage  City ;  but  alleged  that 
the  city,  by  ordinance  No.  166,  entitled  "An  ordinance  grant- 
ing the  right  of  way  to  the  Ottawa,  Osage  City  &  Council  Grove 
R.  Co.,  through  the  city  of  Osage  "  (which  was  duly  approved 
and  published),  granted  to  the  company  the  right  to  construct, 
operate,  and  maintain  its  railroad  and  track,  and  such  turnouts,, 
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switches,  and  side  tracks  as  were  essential  and  necessary  to  the 
transaction  of  the  business  of  the  company  upon  F  street,  and 
the  right  to  maintain  drains  along  F  street,  and  run  cars,  en- 
gines, and  trains  upon  its  right  of  way ;  that,  under  the  authority 
conferred  by  the  Ordinance,  the  company  had  in  the  proper  and 
legal  manner  constructed  its  track  on  F  street,  in  the  city,  and 
run  its  cars,  trains,  and  engines  upon  said  street,  and  made  the 
necessary  alterations  of  the  surface  of  said  street,  but  had  not 
necessarily  impaired  the  usefulness  of  the  street  for  public  travel 
and  access  to  abutting  lots;  that  the  city  of  Osage  City  was  an 
incorporated  city  of  the  state,  and  that  the  lots  set  forth  in  block 
40  of  the  Osage  Carbon  Co.'s  second  addition  to  the  city  of  Os- 
age City,  and  F  street,  which  abutted  said  lots,  and  ^on  which 
defendant's  railroad  was  constructed,  were  within  the  corporate 
limits  of  said  city.  The  district  court  sustained  a  demurrer  to 
this  part  of  the  answer,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  any  defence  to  the  petition  of  Lar- 
son. 

Subdivision  4,  §  47,  c.  23,  Comp.  Laws  1885,  reads:  "  Every 
railway  corporation  shall,  in  addition  to  the  powers   hereinbe- 
fore conferred,  have  power  ...  to  construct  its  road 
across,  along,  or  upon  any  stream  of  water,  water-  ^Jjj,^^''  "^"^ 
course,  street,  highway,  plank-road,  or  turnpike  which 
the  route  of  its  road  shall  intersect  or  touch ;  but  the  company 
shall   restore  the  stream,  water-course,  street,  highway,  plank- 
road,  or  turnpike    thus  intersected  or  touched,  to  its  former 
state,  or  to  such  state  as  to  have  not   necessarily  impaired   its 
usefulness.     Nothing  herein  contained  shall  be  construed  to  au- 
thorize the  construction  of  any  railway  not  already  located  in, 
upon,  or  across  any  street  in  any  city  incorporate,  or  town,  with- 
out the  assent  of  the  corporate  authorities  of  such  city."     See 
also  section  65,  c.  19,  Comp.  Laws  1885,  giving  cities  of  the  sec- 
ond class  the  power  to  provide  for  the  passage  of  railroads  over 
or  upon  streets  and  public  grounds.     In  Railroad  Co.ta  Garside, 
ID  Kan.  552,  it  was  decided   that  "a   railway  company  having 
authority  from  the  city  may  construct  and  operate 
its  road  over  streets  and  public  grounds  without  com-  ^rtnwSoE 
pensation  to  the  abutting  lot-owners  for  the  use  of  orrondiD 
the  same,  and  without  being  liable  to  such  lot-owners  rtrwt-Afer- 
for  consequential  damages  arising  from  noise,  smoke,  ^"JJ*  **  **' 
offensive  vapors,  sparks,  fires,  shaking  of  the  ground, 
and  other  inconveniences  and  annoyances,  where  the   railroad 
is  operated  in  a  legal  and  proper  manner,  and  in  fact  it  may  so 
construct  arid  operate  its  road  without  being  liable  to  said  lot- 
owner  for  any  damage,  where  the  road  is  constructed  and  oper- 
ated in  a  legal  and  proper  manner."     It  was  decided  in  Metho- 
dist Episcopal  Church  v.  City  of  Wyandotte,  31   Kan.  721,  that, 
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in  the  absence  of  a  statute  creating  a  liability,  "  an  action  will 
not  lie  against  a  city  for  damages  for  the  injury  to  adjoining 
property  caused  by  a  change  having  been  lawfully  made  by  the 
city  authorities  in  the  grade  of  a  public  street."  2  Dill.  Mun. 
Corp.  §  990;  Hedrick  v.  City  of  Olathe,  30  Kan.  348.  In  Hel- 
ler V,  Railroad  Co.,  28  Kan.  625,  it  was  said :  "  The  legislature, 
as  the  representative  of  the  public,  has  plenary,  power  over 
streets  and  highways,  and,  as  a  general  rule,  full  discretion  as  to 
opening,  improving,  and  vacating  the  same."  A  railroad  laid 
out  over  or  on  a  public  street  or  highway,  so  as  to  obstruct  it, 
without  express  statutory  authority  or  necessary  implication,  is 
a  nuisance  ;  and  the  company  laying  and  operating  such  a  road 
is  liable,  by  indictment  or  otherwise,  for  creating  and  maintain- 
ing a  nuisance.  Hence  the  answer  properly  alleged  the  express 
authority  of  the  railroad  company  to  construct,  operate,  and 
maintain  its  road  upon  the  street  described  in  the  petition ;  and 
also  that  the  road  was  "  constructed  and  operated  in  a  legal  and 
proper  manner,"  so  as  not  to  unnecessarily  impair  the  useful- 
ness of  the  street  for  public  travel  and  access  to  abutting  lots. 
If  all  the  facts  stated  in  the  third  defence  are  true,  then  the 
plaintiff  is  not  entitled  to  recover,  as  the  facts  alleged  are  a  full 
and  sufficient  answer  to  the  petition. 

Counsel  for  Larson  contend,  however,  that  said  subdivision 
4,  §  47,  c.  23,  is  in  contravention  of  section  4,  art.  12,  of  the  consti- 
tution of  the  state ;  and  also  of  the  fifth  amendment 
let Aiithorix-  of  the  Constitution  of,  the  United  States;  and  there- 
lioK^rTaaMK-  ^^^^  ^^^*  ^^^  statute  is  void.  Such  is  not  the  case. 
«titatioDAi.  The  constitutional  right  to  compensation  for  private 
property  taken  for  public  use  does  not  extend  to  in- 
stances where  the  land  is  not  actually  taken,  but  only  indi- 
rectly or  consequentially  injured ;  and  an  act  or  an  ordinance 
authorizing  the  construction  of  a  railroad,  or  other  work  of  pub- 
lic nature,  upon  a  public  street  or  highway,  the  fee  of  which  is 
in  the  public,  is  not  unconstitutional  because  it  does  not  pro- 
vide for  compensation  for  injuries  to  abutting  lot  or 
land  owners.  Radclifif  7;.  Mayor,  4  N.  Y.  195 ;  Railroad 
Co.  7K  Applegate,  8  Dana,  289;  Transportation  Co.  v. 
Chicago,  99  U.  S.  635 ;  Railroad  Co.  v.  JoHet,  79  111.  35 ; 
Conklin  v.  Railway  Co.,  102  N.  Y.  107.  See  also  Hedrick  z'. 
City  of  Olathe,  supra.  Counsel  for  Larson  claim,  however,  that 
under  the  Garside  Case,  supra,  the  Twine  Case,  23  Kan.  585,  and 
the  Andrews  Case,  26  Kan.  702,  and  30  Kan.  590,  2  Pac.  Rep. 
677,  the  plaintiff  is  entitled  to  recover  pro  tanto^  for  any  impair, 
ment  or  partial  destruction  of  ingress  or  egress  to  his  lots.  In 
the  Garside  Case  it  is  said  :  "  Therefore,  in  a  case  like  the  one  at 
bar,  where  the  railroad  company  has  the  legal  right  to  construct 
and  operate  its  road  over  certain  grounds,  we  do  not  think  that 
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the  company  can  by  so  doing  be  held  liable  for  any  damages  of 
any  kind,  where  it  constructs  and  operates  its  road 
in  a  legal  and  proper  manner.  It  can  be  held  lia-  Biirhttom- 
ble  only  where  it  constructs  and  operates  its  road  in  !?^*L?"'  *^ 
an  illegal,  improper,  or  wrongful  manner.  The  plain-  layiMtor 
tiff  may,  we  think,  recover  for  the  thirdkind  of  dam-  e»re»tokiifc 
ages.  But,  before  he  can  do  so,  he  must  show, 
among  other  things,  that  the  levee  is  a  street  or  highway,  as  he 
has  alleged ;  that  the  railroad  company  wrongfully  and  un- 
necessarily blocked  up  and  obstructed  the  said  street  or  high- 
way ;  and  that  the  plaintiff  received  actual  injury  from  such  ob- 
struction. And  the  injury  must  be  special  as  to  him,  and  not 
such  as  affects  the  public  in  general.  Of  course,  the  railroad 
company  can  have  no  legal  right  to  permanently  block  up  the 
street ;  and  it  can  have  no  legal  right  to  temporarily  block  up  or 
obstruct  a  street,  except  where  it  necessarily  does  so  in  the  law- 
ful and  proper  use  of  its  road.  It  can  pass  and  repass  with  its 
engines  and  cars  the  same  as  individuals  may  with  their  vehicles, 
and  for  such  passing  and  repassing  it  cannot,  of  course,  be  liable 
to  any  one ;  but  it  has  no  more  right  to  obstruct  the  street  than 
an  individual  has,  and  it  may  make  itself  liable  for  obstructing 
a  street  the  same  as  an  individual  may."  In  the  Twine  Case, 
the  damages  were  allowed  for  completely  obstructing  access  to 
an  adjoining  lot.  In  the  Andrews  Case,  damages  were  allowed 
upon  the  ground  that  the  lot-owner  considered  the  complete  ob- 
struction by  the  railroad  company  as  a  permanent  taking  and 
appropriation  of  the  alley.  In  all  of  these  cases,  it  was  asserted 
that  a  railroad  company  had  no  legal  right  to  block  up  or  wholly 
obstruct  a  street.  These  decisions,  however,  are  to  the  effect 
only  that  a  railroad  company  has  no  more  right  to  obstruct  the 
street  than  an  individual  has,  and  it  may  make  itself  liable  for 
-wrongfully  and  unnecessarily  obstructing  a  street  the  same  as 
an  individual.  To  illustrate  :  An  individual  may  drive  his  car- 
riage or  other  vehicle  up  and  down  a  street ;  but  if  he  wrong- 
fully and  unnecessarily  blocks  up  the  street  with  his  carriage  or 
vehicle,  so  that  it  cannot  be  used  for  other  vehicles,  or  for  per- 
sons passing  and  repassing,  he  will  be  liable  to  any  one  dam- 
aged thereby.  This  court  has  held  the  same  way  in  regard  to 
the  passing  and  repassing  of  engines  and  cars  upon  a  street, 
where  the  railroad  company  has  a  legal  right  to  construct  and 
operate  its  road.  It  has,  however,  gone  no  further.  The  pro 
ianio  theory  has  never  been  adopted.  Indirect  and  general  in- 
juries give  the  lot-owner  in  this  case  no  actionable  damages. 
Heller  v.  Railroad  Co.,  supra.  Counsel  refer  to  the  decisions  of 
several  courts,  which,  to  some  extent,  support  the  court  below 
in  sustaining  the  demurrer.  These  decisions,  as  in  Ohio,  are 
contrary  to  the  law  elsewhere  declared  ;  and  in  the  other  states 
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are  upon  statutes  or  constitutional  provisions  widely  differing 
from  ours.  In  passing,  we  may  add  that  the  legislature,  in 
1 88 1,  enacted  a  statute  for  property  owners  to  recover  damages, 
where  the  grade  of  a  street  has  been  charged  to  their  injury. 
Section  i8,  c.  i8,  Comp.  Laws  1885.  This  statute  does  not  ap- 
ply in  any  way  to  this  case. 

As  to  the  second  defence  alleged  in  the  answer,  we  do  not 
ReterTAtioB  to  ^^i^^k  it  important  or  material.  The  reservation  to 
OM8«€mrboB  the  Osagc  Carbon  Company,  its  successors  and  as- 
^•"  signs,  to  use  and  occupy  the  street  for  the  purpose 

of  operating  a  railroad,  merely  reserved  to  that  company,  if  it 
reserved  anything,  the  right  to  construct,  operate,  and  maintain 
its  line  of  railroad  over  and  upon  the  street  in  a  proper  and  legal 
manner.  All  of  this  is  alleged  to  have  been  done  in  the  third 
defence  of  the  answer ;  and  therefore  the  court  below  committed 
no  error  in  sustaining  the  demurrer  to  the  second  defence. 
Wood  V,  Water-Works  Co.,  33  Kan.  590.  The  ruling  and  judg- 
ment of  the  district  court  sustaining  the  demurrer  to  the  third 
defence  will  be  overruled,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  view^s  herein  expressed.  All 
the  justices  concurring. 

Railway — Construction  of  Road— Raising  Grade  of  Street— Injury  to  Lot- 
owner. — In  Louisville  &  N.  R.  Co.  v.  Finley  (Ky.),  5  S.  W.  Rep.  753,  the  de- 
fendant built  its  railroad  on  the  public  road  direct^  adjacent  to  plaintiff's 
residence  lot,  and  between  his  lot  and  tne  road.  The  lot  was  situated  in 
a  comer,  and  defendant  raised  the  grade  of  the  other  public  road  from  15 
to  30  feet,  to  cross  its  road-bed  at  grade,  having  plaintiff's  lot  in  the  low 
corner  between  its  road-bed  and  the  public  road  as  raised  by  defendant. 
Held,  that  although  the  building  of  the  road  was  by  legislative  grant,  yet, 
where  it  deprived  an  adjacent  owner  from  enjoying  his  premises  by 
preventing  ingress  or  egress,  or  flooded  the  same  with  water,  or  rendered 
them  unhealthy,  the  injury  was  direct  and  actionable. 

The  court  say:  "When  the  extraordinary  privilege  is  given  to  certain 
persons,  who  have  formed  themselves  into  a  corporation  to  construct  a 
public  work,  like  a  railroad,  it  must  be  done  without  interfering  with  any 
right  then  belonging  to  or  being  exercised  by  any  individual.  The  legis- 
lative grant  must  be  so  construed  ;  and  if  not  so  done,  and  a  direct  injury 
results  therefrom  to  the  property  of  the  citizen,  the  corporation  must  an- 
swer in  damages.  Private  rights  must  be  regarded  ;  the  privilege  is  not 
an  unlimited  and  arbitrary  one  ;  and  it  must  be  exercised  with  due  regard, 
and  without  invading  any  personal  right  of  enjoyment.  No  license  is 
given  by  the  grant  to  encroach  upon  private  right,  or  to  deprive  the 
owner  of  it,  either  directly  or  indirectly.  The  authority  is  given  subject 
to  the  preservation  of  it,  and  with  the  burden  of  responding  in  damages 
for  its  invasion  and  direct  injury.  Individual  security  and  natural  justice 
require  this  rule.  We  do  not  mean  to  determine  that  the  abutting  owner 
may  recover  for  remote  or  consequential  damages,  resulting  from  a  change 
in  or  the  use  of  the  road  for  the  public  good.  If  the  work  is  being  done 
by  a  corporation  by  legislative  grant,  and  it  keeps  entirely  within  the 
public  way,  doing  no  injury  except  remotely,  then  there  is  no  redress;  but 
if  it  deprives  the  adjoining  owner  of  his  right  to  enjoy  his  premises  by 
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preventing  ingress  or  egress,  or  floods  them  with  water,  or  covers  them 
with  dirt,  or  renders  them  unhealthy  by  the  creation  of  stagnant  pools  of 
water,  then  the  injury  is  d/recl  and  actionable.  Railroad  Co.  v,  Hodge.  6 
Bush,  141." 

As  to  consequential  damages,  see  an^e,  Adams  v.  Chicago,  B.  &  N.  R^ 
Co.,  7,  and  note.  16-20. 

Same— Failure  to  Repair— Injury  to  Workman.— In  Kelly  v,  Manayunk 
&  R.  Incline  Plane  R.  Co.  (Pa.),  12  Atl.  Rep.  598,  the  grade  of  a 
city  street  was  changed  by  the  city  authorities.  The  road-bed  of  the 
street  was  raised.  A  railway's  track  bounded  the  street  on  one  side. 
The  company  raised  its  tracks  by  putting  them  on  sleepers  or  ties  of 
the  new  elevation.  Before  the  spaces  between  these  ties  had  been 
filled  in,  a  workman  engaged  in  rolling  the  road-bed  of  the  street^ 
slipped  on  the  street,  and  fell  into  one  of  the  spaces  between  these 
ties.  The  roller  tilted  from  the  street,  was  caught  between  the  sleepers,, 
and  the  workman  was  injured  in  consequence  of  the  roller  falling  upon 
him.  When  the  workman  fell  he  was  walking  backwards,  down  hilU 
keeping  to  the  right  of  the  road.  In  an  action  for  damages  brought  by 
the  workman  against  the  railway  company.  AM,  (i)  that  it  was  not  error 
for  the  court  to  instruct  the  jury  that  they  should  consider  whether  this 
depression  between  the  tracks  was  the  cause  of  the  accident,  or  whether 
or  not  it  really  did  protect  the  plaintiff  from  receiving  greater  injury  in 
having  the  roller  eo  over  him ;  (2)  that  the  accident  was  caused  by  the 
negligence  of  the  pTaintif!  himself,  and  the  defendant  company  could  not,, 
under  the  evidence,  be  held  responsible  therefor. 

Same — Reduction  of  Vertical  Space  of  Bridge.— In  Gray  t/.  Borough  of 
Danbury,  54  Conn.  574,  it  is  said,  that  in  the  absence  of  statute  a  railroad 
company  is  not  negligent  in  failing  to  maintain  the  height  of  one  of  its 
brides  above  a  highway  as  it  was  when  the  bridge  was  built,  where  the 
vertical  distance  between  the  "-oad  bed  and  the  bridge  has  been  diminished 
by  raising  the  street. 


Port  of  Mobile 

V. 

Louisville  and  Nashville  R.  Co. 

{Alabama  Supreme  Court,  May  3,  i883.) 

Railroad  in  Street— Franchise — Crant  from  City.— Where  a  railroad 
company  is  authorized  by  its  charter  to  build  its  track  through  any  street 
or  highway,  a  grant  to  it  by  a  city  ordinance  of  the  right  of  way  through 
certam  streets  is  the  grant  of  a  franchise,  notwithstanding  the  privileges 
are  not  conferred  directly  by  legislative  enactment,  since  the  municipality 
will  be  regarded  as  a  political  agent  for  the  state. 

Same— ^Ide-tracks — Privileges. — Where,  in  addition  to  such  privilege,, 
the  company  is  authorized  to  lay  necessary  sidings  and  turn-outs  in  such 
manner  as  it  may  deem  expedient  and  necessaiy  for  its  business  and 
necessities,  and  the  companv  laid  its  track  and  tor  many  years  without 
hinderance  or  opposition  by  the  municipal  authorities,  loaded  and  unloaded 
its  cars  at  the  adjacent  streets  and  warehouses,  it  cannot  be  deprived  by 
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the  city  of  the  right  so  to  load  and  unload  in  future,  as  this  ri^ht  will  be 
construed  as  included  by  necessary  implication  in  the  grant  oi  the  priv- 
ilege of  laying  sidings,  etc. 

Same— Right  to  Load  and  Unload  Cars  in  Street — Franchise— Injunction. 
— Where  a  city  has  by  ordinance  granted  to  a  railroad  company  the  right 
to  load  and  unload  its  cars  in  a  street  through  which  it  passes,  an  injunc- 
tion will  be  granted  to  protect  such  franchise  and  restrain  an  interference 
with  such  right  under  an  ordinance  attempting  to  discontinue  itsexercise. 

Same— Jurisdiction — Personal  Trespass. — It  is  no  objection  to  the  exer- 
cise of  this  jurisdiction  that  the  attempted  invasion  of  the  franchise  is  ac- 
companied by  acts  constituting  personal  trespasses. 

Same — Character  of  Ordinance. — Nor  is  it  a  valid  objection  to  its  exer- 
cise that  the  ordinance  is  ^/^^?«  criminal  in  its  character. 

Same — Franchise — Subsequent  Ordinance. — A  railroad  company  which 
.  seeks  to  enjoin  an  interference  with  an  alleged  franchise  granted  to  it  by 
a  city  ordinance,  the  validity  of  which  franchise  depends  upon  the  con- 
struction of  the  grant,  and  which  the  city  attempts  to  destroy  by  a  subse- 
quent ordinance,  is  not  bound  to  first  establish  its  right  at  law  to  such 
franchise. 

Same— Irrevocable  Franchise. — A  grant  to  a  railroad  company  by  a  city 
ordinance,  previous  to  the  adoption  of  the  Alabama  constitution  of  1875, 
prohibiting  irrevocable  grants  of  special  privileges  of  a  right  of  way  along 
a  certain  business  street,  which  grant  is  made  under  the  authority  of  the 
charter  of  the  company  to  obtain  by  grant  from  cities  any  privileges  and 
franchises  in  reference  to  the  construction,  maintenance,  etc.,  of  its  busi- 
ness, is  a  grant  of  an  irrevocable  franchise. 

Appeal  from   Mobile  County,  Chancery  Court,    The  facts 
are  stated  in  the  opinion. 
R,  H.  Clarke  for  appellant. 
Gay  lord  B.  Clarke  and  F,  B.  Clarke^  Jr,^  for  appellee. 

SOMERVILLE,  J. — The   present   bill   is   filed    by  the    Louis- 
ville  &   Nashville    R.  Co.  aganist  the  port  of   Mobile  to   en- 
join  the  enforcement  of  an  ordinance  of  that  munici- 
**  '  pality,  which  declared  it  unlawful  for  any  person  or 

corporation  to  load  or  unload  cars  in  the  public  streets  of  the 
city,  under  a  penalty  of  not  less  than  $25  for  each  and  ever>' 
violation  of  the  provision.  The  ordinance  excepts  cotton,  coal, 
and  ice  in  certain  localities,  but  this  exception  has  no  material 
bearing  on  the  present  controversy.  The  bill  claims  for  the  com- 
plainant a  vested  franchise  to  exercise  the  right  of  loading  and 
unloading  freight  along  the  line  of  its  track  constructed  through 
-  Commerce  street,  in  said  city,  and  that  the  enforcement  of  the 
ordinance  in  the  manner  which  has  been  threatened  by  the  mu- 
nicipal authorities  will  operate  as  a  total  destruction  of  this  valua- 
ble franchise,  which  the  company  has  been  peaceably  exercising 
for  about  18  years.  It  is  averred  that  the  ordinance  in  controversy 
is  the  exercise  of  unauthorized  municipal  power,  and  is  therefore 
void,  and  that  the  defendant  corporation,  the  port  of  Mobile,  is  in- 
solvent, and  the  public  officers  and  others  who  have  undertaken  to 
enforce  the  ordinance,  by  the  threatened  arrest  of  the  complain- 
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ants'  employees,  are  pecuniarily  irresponsible ;  and  facts  are  stated 
from  which  it  is  made  clear  that  the  injury  which  will  be  suffered 
by  the  complainant  in  the  abrogation  of  this  right,  and  the  con- 
sequent paralysis  of  its  business,  will  be  irreparable,  and  cannot  be 
recompensed  by  suits  for  damages  at  law.  We,  first,  inquire  as  to 
the  origin  and  nature  of  the  right  or  privilege  claimed  by  the  com- 
plainant; second,  whether  the  ordinance  in  question  operates  as 
an  illegal  interference  with  it ;  and,  third,  as  to  the  jurisdiction 
of  a  court  of  equity  to  interfere  by  the  aid  of  injunctive  relief. 

I.  The  basis  of  the  alleged  right  in  the  complainant  is  a  grant 
by  the  city  of  Mobile,  in  the  form  of  an  ordinance,  B^ig^f  ti. 
passed  in  September,  1869,  for  the  particular  pur-  legtid  rifht- 
pose,  as  the  bill  alleges,  of  enabling  the  railroad  to  cfcrnrurpro. 
reach  the  stores  and  warehouses,  situated  on  Com- 
merce  street ;  this  grant  being  made  under  the  authority  of  the 
charter  of  the  railroad  company  created  by  legislative  enactment. 
The  complainant,  as   the   owner  of    the  charter  of   the   New 
Orleans,  Mobile  &   Chattanooga   R.  Co.,  is  shown   to   be   en- 
titled to  all  the  rights  vested  in  that  corporation.    The  charter  of 
the  latter  company,  enacted  in  November,  1866,  expressly  au- 
thorized the  construction  of  its  road  across  or  through  any  street 
or  highway ;  the  only  limitation  upon  the  right  being  that  the 
usefulness  and  convenience  of  such  street  or  highway  to  the  pub- 
lic should  not  be  unnecessarily  or   materially  impaired.     Acts 
1866-7,  pp.  6,  1 5,  §  13.     An  amendment  to  this  charter,  approved 
February  12,  1867,  contained  the  following  provision;  "  That  the 
said  company  is  hereby  authorized  and  empowered  to  obtain,  by 
grant  or  otherwise,  from  any  incorporated  city  or  village  within 
tiie  state,  that  may  b^  situated  upon  or  at  the  intersection  or  ter- 
mini  of  any  of  its  railroads,  any  rights,  privileges,  or  franchises 
that  any  of  said  incorporated  cities  or  villages  may  choose  to 
grant  in  reference  to  the  construction,  maintenance,  and  man- 
agement of  the  railroad  of  said  company,  its  depots,  cars,  loco- 
motives, and  its  business  within  the  limits  of  such  incorporated 
city  or  village,  as  hereinbefore  named,  is  hereby  authorized  and 
empowered  to  grant  to  said  company  any  such  rights,  privileges, 
and  franchises  as  it  may  deem  proper  and  advisable ;  and  such 
privileges  and  franchises,  when  granted  to  and  accepted  by  said 
company  from  any  such  incorporated  city  or  village,  shall  be 
deemed  and  taken  as  rights,  privileges,  and  franchises  vested 
and  confirmed  in  said  company,  and  not  liable  thereafter  to  be 
revoked,  changed,  injured,  or  impaired,  except  with 
the  consent  of  said  company."     Acts  1866-67,  p.  400,  *'^^^,'* 
§  5.    That  the  legislature,  under  the  general  police  JiSSTtocUy. 
power  inherent  in  the  state,  had  the  constitutional 
power  to  authorize  the  city  of  Mobile  to  grant  the  right  to  con- 
struct a  railroad  track,  upon  which  steam-engines  are  operated, 
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across  and  through  the  streets  of  that  city,  must  be  conceded  ; 
and,  after  such  permission,  it  would  lie  in  the  mouth  of  no  one 
to  complain  that  the  changed  use  of  the  street  would  per  se  be 
a  nuisance.  Perry  v.  Railroad  Co.,  55  Ala.  413.  Under  the  au- 
thority thus  conferred  in  the  charter  of  the  company,  the  city  of 
Mobile,  on  September  7,  1869,  passed  an  ordinance  by  which  it 
**  granted  '*  to  the  railroad  the  right  of  way  through  certain 
streets,  including  **  also  the  right  to  lay  a  single  track,  with  the 
necessary  sidings  and  turn-outs,  from  the  northern  boundary  of 
its  depot,  .  .  .  through  Commerce  street,  ...  in  such  manner 

as  said  company  may  deem  expedient  and  necessary 
OrdUMM  fQj.  j^s  business  and  interests.**  Upon  the  faith  of 
chti.**  '**'  t'^^s  grant    the  track  of   the  road   was  constructed 

through  Commerce  street,  with  the  necessary  sidings 
and  turn-outs,  for  the  purpose  of  loading  and  unloading  freight 
and  merchandise  into  and  from  the  various  stores  and  ware- 
houses located  upon  said  street,  and  has  been  ever  since  con- 
tinuously used  for  this  purpose  from  day  to  day,  without  com- 
plaint or  objection  from  any  source,  for  a  period  or  17  or  18 
years,  until  the  attempted  revocation  of  the  ordinance  in  De- 
cember, 1886.  The  privilege  thus  granted  is  obviously  a  fran- 
chise of  the  most  valuable  kind,  being  one  of  the  most  common 
examples  of  such  a  grant  or  privilege.  Davis  v.  Mayor,  6j 
Amer.  Dec.  186,  193.  It  is  certainly  a  "right,  privilege,  or 
franchise  **  within  the  meaning  of  the  company's  charter,  having 
reference,  as  it  does,  to  the  construction  and  management  of 
the  railroad,  and  the  conduct  of  its  business  of  transportation 
within  the  limits  of  the  city  of  Mobile.  Such  a  special  priv- 
ilege, conferred  directly  by  legislative  enactment,  or  in  a  mode 
provided  for  by  such  enactment,  becomes  a  contract  between 
the  state  and  the  corporators,  and,  as  such,  has  always  been  pro- 
tected from  impairment  by  legislative  action  by  virtue  of  both 
the  federal  and  state  constitutions,  each  of  which  prohibits  the 
passage  of  any  law  by  which  the  obligation  of  existing  contracts 
is  impaired  or  lessened.  City  of  Burlington  v.  Railway  Co.,  49 
Iowa,  144,  31  Amer.  Rep.  145.  "A  grant,  in  its  own  nature/* 
observes  Chief  Justice  Marshall,  in  Fletcher  v.  Peck,  6  Cranch, 
87,  137,  "amounts  to  an  extinguishment  of  the  right  of  the 
grantor,  and  implies  a  contract  not  to  reassert  that  right,*' — a 
principle  which  has  been  held  in  this  state  to  be  applicable  to 
franchises  lawfully  granted  by  municipal  corporations.  Stein  v. 
Mayor,  49  Ala.  362,  20  Amer.  Rep.  283.  The  charter  itself  de- 
clares, moreover,  that,  when  once  granted  in  the  mode  provided 
for,  such  a  privilege  should  become  a  vested  and  irrevocable 
right,  not  liable  to  be  revoked  or  impaired  in  any  manner.  Acts 
1866-67,  p.  400,  ^  5.  It  was  not  until  the  present  constitution 
of  1875,  now  in  force  in  this  state,  went  into  operation,  that  ir- 
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revocable  grants  of  special  privileges  of  this  nature  were  pro- 
hibited.    Railway  Cases,  76  Ala.  4^. 

2.  The  privilege  in  question  is  none  the  less  a  franchise,  in  the 
proper  sense  of  that  term,  because  it  was  granted,  not  directly  by 
legislative  enactment,  but  by  the  municipal  authori- 
ties of  Mobile  ujider  the  sanction  of  the  charter,  JJ*'*"^^"*^ 
which  is  itself  a  legislative  enactment.  The  grant  by  mu»icrplut/. 
the  city  without  such  sanction  would  be  unauthorized 

by  law,  and  void.  It  is  therefore  referable  to  the  charter,  and 
may  be  considered  as  a  grant  by  the  legislature  on  the  condition 
precedent  that  the  corporate  authorities  of  Mobile  should 
assent  to  it ;  that  municipality  being  regarded  as  a  political 
agent  for  the  state  for  this  purpose,  as  it  is  for  other  govern- 
mental and  police  purposes.  A  case  strongly  analogous  may  be 
found  in  the  grant  of  a  license  by  the  court  of  county  commis- 
sioners, under  the  authority  of  the  statute,  to  establish  a  toll- 
bridge  or  a  ferry,  which  have  been  held  by  this  court  to  be 
privileges  in  the  nature  of  legislative  franchises  granted  directly 
by  the  state,  and  subject,  in  general,  to  be  governed  by  the  same 
principles.  Harrell  v.  Ellsworth,  17  Ala.  576;  Gates  v,  Mc- 
Daniel,  2  Stew.  (Ala.)  211  ;  Mayor  v,  Rodgers,  10  Ala.  37,  49; 
Railway  Cases,  79  Ala.  465.  This  principle  seems  to  us  to  be 
based  on  sound  and  practical  reason,  and  is  essentially  just  in  its 
results.  It  is  a  mere  logical  sequence  of  the  common  adage, 
qui  facit  per  alium,  facit  per  se.  An  act  done  by  this  state, 
through  its  duly  authorized  agent,  is  an  act  done  by  the  state 
itself. 

3.  The  chancellor  decided  that  the  grant  made  by  the  city  to 
the  appellee  conferred,  by  necessary  implication,  not  only  the 
right  of  transit  through  Commerce  street,  but  the 

right  to  load  and  unload  at  the  adjacent  stores  and  Grmateo*- 
warehouses.  In  this  conclusion  we  are  disposed  to  JJiJPfa'd'u*-** 
concur,  notwithstanding  the  force  of  the  rule  that  i<mmi. 
the  charters  of  corporations  are  to  be  construed 
strictly  against  the  corporators,  and  what  is  not  unequivocally 
granted  in  such  acts  must  be  taken  to  be  withheld.  The  power 
claimed  must,  in  other  words,  be  granted  in  clear  terms,  or  else 
must  be  necessarily  implied.  Railway  Cases,  79  Ala.  472.  It 
has  been  held  by  a  respectable  and  learned  court  that  the  grant 
to  a  railroad  company  of  the  mere  right  of  transit  through  the 
streets  of  a  city  would  carry,  as  a  necessary  incident,  the  right 
to  load  and  unload  merchandise,  provided  ample  room  was  left 
to  accommodate  public  travel  on  the  street,  and  the  time  occu- 
pied in  exercising  the  right  was  reasonably  short.  Mathews  v. 
Kelsey,  58  Me.  56,  4  Amer.  Rep.  248.  The  present  case  does  not 
require  us  to  carry  the  principle  so  far.  Here  the  railroad  already 
possessed  the  naked  right  of  transit.     This  had  been  conferred 
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expressly  and  directly  by  legislative  enactment,  as  declared  in 
the  original  charter.  The  amendment  to  the  charter  would  seem, 
therefore,  to  have  in  view  the  giving  of  some  additional  right  or 
privilege.  It  would  otherwise  have  been  useless.  The  lan- 
guage of  the  city  ordinance  bears  out  this  view.  It  not  only 
confers  the  right  to  lay  the  main  track  through  the  street,  thus 
confirming  what  the  company  already  had,  but  it  goes  further, 
by  adding,  "with  the  necessary  sidings  and  turn-outs,'*  and 
these  to  be  laid  in  such  manner  as  the  railroad  company  might 
deem  **  expedient  and  necessary  for  its  business  and  interests." 
Why,  we  may  ask,  give  the  power  to  lay  these  "sidings  and 
turn-outs"  along  the  streets,  and  within  the  company's  discre- 
tion, if  the  right  to  use  them  was  to  be  withheld  ?  The  right  to 
lay  a  track  through  a  street  implies  by  necessary  implication  the 
right  to  use  such  track  in  the  mode  ordinarily  adopted  by  rail- 
road companies,  and  subject  to  reasonable  regulation  under  the 
police  power  of  the  proper  authorities.  The  right  to  lay  side- 
tracks and  turn-outs,  in  like  manner,  implies  the  right  to  use 
them,  and  the  only  use  which  could  be  reasonably  contemplated 
by  their  construction  is  for  the  transportation  of  goods  to  and 
from  the  adjoining  stores  and  warehouses.  Add  to  this  the  sig- 
nificant fact  that  the  railroad  company,  after  being  placed  in 
possession  of  its  franchise,  construed  it  to  confer  this  right,  and 
exercised  it  uniformly,  without  complaint  or  interruption,  for 
between  17  and  18  years.  A  contemporaneous  construction  of 
a  law  is  of  very  high  authority.  The  practical  exercise  of  a  right 
under  it,  acquiesced  in  by  the  public,  and  not  denied  by  those 
adversely  interested,  is  the  strongest  evidence  that  it  has  been 
rightly  interpreted.  The  practical  construction,  thus  established 
by  years  of  uniform  usage,  is  often  allowed  by  the  courts,  even 
in  doubtful  cases,  to  have  the  force  of  settled  law.  A  like  rule 
prevails  in  the  construction  of  contracts ;  the  court  being  always 
strongly  inclined  to  interpret  every  agreement  as  the  parties 
themselves  have  done  by  practical  usage,  regarding  their  conduct, 
in  the  every-day  execution  of  its  terms,  as  an  agreed  interpreta- 
tion of  them.  Our  conclusion  is  that  the  railroad  company  was 
possessed  of  an  irrevocable  franchise,  conferred  by  the  city  ordi- 
nance, giving  it  the  right  to  load  and  unload  freight  at  its 
sidings  and  turn-outs,  constructed  on  Commerce  street,  subject 
to  the  limitation  only  that  the  use  of  the  street  by  the  public 
should  not  be  unnecessarily  or  materially  impaired. 

4.  The  ordinance  of  December,  1886,  here  sought  to  be  en- 
joined, is  a  manifest  attempt  to  abrogate  this  privilege,  by 
declaring  its  Exercise  unlawful,  and  fixing  a  penalty  to  it.  The 
announced  determination  of  the  police  authorities  to  arrest  all 
employees  of  the  road  who  seek  to  exercise  the  franchise,  if 
executed,   must  operate  to   its  utter  destruction.     The  allega- 
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tions  of  the  bill,  which  the  demurrer  admits  to  be  true,  negative 
all  facts  from  which   it  is  possible  to  suppose   that 
the  purpose  of  the  objectionable  ordinance  was  to  No  q«e»tto»  •», 
abate  ^a  nuisance.     There  is  no  sort  of  pretense  that  Jj^ij^jj^wer 
it  was  a  mere  police  regulation.     There  is  no  com-  raisMi. 
plaint  on  the  subject  from  those  most  interested  in 
the  use  and  occupancy  of  the  highway.     It  comes  from  those- 
who  neither  are  property-holders,  nor  engaged  in  business  there. 
Facts,  moreover,  are  averred  from  which  it  seems  clear  that  the 
loading  and  unloading  of  cars  of  freight  by  the  railroad  along 
the  street,  so  far  from  seriously  obstructing  travel  and  traffic  by 
the  public,  greatly  facilitate  the  convenient  use  of  the  streets  for 
these  purposes,  by  relieving  it  of  the  burden  of  being  constantly 
crowded  with  drays  and  other  vehicles.     The  case,  therefore,, 
raises  no  question  as  to  a  resort  to  the  police  power  of  the  city  or 
state  to  abate  an  alleged  nuisance,  or  as  to  an  attempted  regular 
tion  of  an  admitted  right.     The  purpose  of  the  defendant  cor- 
poration is  obviously  to  destroy   the  franchise  which    it    has 
conferred ;  and  the  ordinance  under  consideration,  having  this 
effect,  if  executed,  must  be  held  to  be  void. 

5.  The  jurisdiction  of  a  court  of  equity  to  protect  a  franchise 
of  this  kind  from  unlawful  invasion  or  disturbance  is  clearly^ 
settled,  and  has  been  often  recognized  by  this  court  as  benign 
and  salutary.  The  value  of  such  a  right,  or  the  cost 
of  its  unlawful  disturbance,  cannot  be  reduced  to  a  JJ'J*|f^J* 
pecuniary  measure.  When  the  purpose  is  its  utter  J,,^". 
destruction,  the  duty  to  protect  becomes  correspond- 
ingly more  urgent  and  imperative.  The  ground  of  its  exercise 
is  usually  the  prevention  of  irreparable  injury,  or  such  as  cannot 
be  adequately  estimated  in  damages  at  law ;  at  other  times,  the 
avoidance  of  a  multiplicity  of  suits,*and  again  the  abatement  of 
annoyance  in  the  nature  of  a  legal  nuisance.  Another  control- 
ling reason  for  interference  by  equity  in  such  cases  is  that  the 
public  at  large  have  an  interest  in  the  protection  of  such  a 
privilege,  as  well  as  the  parties  particularly  interested.  Stage 
Co.  V.  Society,  1 5  Abb.  Pr.  (N.  S.)  51.  The  party  aggrieved  is. 
not  required  to  establish  his  right  at  law,  before  he  is  permitted 
to  invoke  the  aid  of  equity,  if  such  right  is  clear  and  free  from 
doubt.  The  verdict  of*  a  jury  is  only  necessary  where  the  right 
claimed  is  doubtful.  The  right  is  here  determined  by  a  munici- 
pal ordinance  in  the  nature  of  both  a  grant  and  a  contract,  which 
is  in  writing.  Its  construction  is  for  the  court,  and  npt  for  the 
jury.  Mayor  v.  Rodgers,  10  Ala.  37 ;  Turnpike  Co.  v»  Ryder,  i 
Johns,  Ch.  611 ;  Harrell  v.  Ellsworth,  17  Ala.  576;  Turnpike,  r. 
Miller,  9  Amer.  Dec.  274;  Com.  v.  Railroad  Co.,  24  Pa.  St.  159, 
62  Amer.  Dec.  372 ;  Attorney-general  z^.  Heishon,  18  N.  J.  Eq- 
410,  2  Dill.  Mun.  Corp.  §  907. 
86  A.  &  £.  R.  R.  Cas.— 12 
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6.  It  is  too  clear  for  argument  that  it  is  no  objection  to  the 
exercise  of  this  jurisdiction  that  the  attempted  invasion  of  the 
franchise  sought  to  be  protected  is  accompanied  by  acts  which 

are  personal  trespasses.  A  court  of  equity  will  not, 
PMRMDooiT'  it  is  true,  interfere  to  enjoin  a  mere  trespass  of  an 
jeetioB  to  ex-  ordinary  character  either  upon  the  person  or  property, 
dictiom^''"'^'*"  ^^^  remedies  afforded  at  law  are  deemed  adequate 

in  cases  of  this  kind.  Railroad  Co.  v,  Walton,  14 
Ala.  207.  But  the  cases  are  numerous  in  which  the  arm  of  this 
court  has  been  successfully  invoked  to  enjoin  trespasses,  which, 
if  unrestrained,  would  probably  result  in  irreparable  mischief,  or 
where  such  mischief  might  be  completely  effected  before  a  trial 
at  law  could  be  had  as  to  the  controverted  right;  Judge  Story 
thus  states  the  rule  :  "  If  the  trespass  be  fugitive  and  tempor- 
ary, and  adequate  compensation  can  be  obtained  in  an  action  at 
law,  there  is  no  ground  to  justify  the  interposition  of  courts  of 
equity.  Formerly,  indeed,  they  were  extremely  reluctant  to  in- 
terfere at  all,  even  in  regard  to  repeated  trespasses.  But  now 
there  is  not  the  slightest  hesitation  if  the  facts  done,  or  threat- 
ened to  be  done,  to  the  property  would  be  ruinous  or  irrepara- 
ble, or  would  impair  the  just  enjoyment  of  the  property  in  fu- 
ture. If,  indeed,**  he  concludes,  "  courts  of  equity  did  not  inter- 
fere of  cases  of  this  sort,  there  would  be  a  great  failure  of  jus- 
tice in  the  country."  2  Story,  Eq.  Jur.  §  928.  The  chancery 
court  of  England  had  come  up  to  this  advanced  view  of  the 
law  as  early  as  the  days  of  Lord  Hardwicke.  Coulson  v.  White, 
3  Atk.  21.  And  this  view  is  now  supported  by  an  unbroken  ar- 
ray of  uniform  authorities,  speaking  with  one  voice  on  the  sub- 
ject. Jerome  v,  Ross,  7  Johns.  Ch.  315,  11  Amer.  Dec.  484, 
note,  498-507;  Lyon  v.  Hunt,  11  Ala.  295,  46  Amer.  Dec.  216; 
Scudder  v.  Falls  Co.,  23  Amer.  Dec.  756;  Poindexter  z;.  Hender- 
son, 12  Amer.  Dec.  550;  Burnley  v.  Cook,  I3  Tex.  586,65  Amer. 
Dec.  79;  White  v,  Flannigain,  i  Md.  525,  54  Amer.  Dec.  668. 
The  case  of  Osborn  v.  Bank,  9  Wheat.  738,  is  a  familiar  and 
high  authority,  from  one  of  the  greatest  of  judges,  for  the  posi- 
tion that  where  a  trespass,  or  a  series  of  trespasses,  operate,  in 
effect,  to  destroy  or  seriously  impair  the  exercise  of  a  franchise, 
a  court  of  equity  will  not  hesitate  to  interpose  to  prevent  the 
apprehended  injury  by  the  aid  of  injunction.  And  in  Stage 
Co.  V,  Society,  15  Abb.  Pr.  (N.  S.)  51,  it  is  expressly  held  that 
an  injunction  would  lie  to  restrain  the  persistent  commission  of 
trespasses  of  a  mere  personal  nature,  where  they  affect  a  corpo- 
rate franchise.  And  the  same  principle  has  been  recognized  by 
this  court  in  a  case  where  it  was  sought  to  enjoin  the  enforce- 
ment of  a  municipal  ordinance,  the  violation  of  which  was  at- 
tended with  a  penalty.  Moses  v.  Mayor,  52  Ala.  198.  The 
equity  of   the  present  bill  can  be  supported  upon  the  ground 
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that  the  court  will  lend  its  aid  to  prevent  the  destruction  or 
serious  impairment  of  a  vested  franchise,  the  value  of  which 
cannot  be  adequately  estimated  in  damages.  The  case  is 
strengthened  by  the  further  consideration  of  preventing  expen- 
sive and  vexatious  litigation  accompanied  by  a  multiplicity  of 
suits,  and  the  insolvency  of  the  defendants,  by  whom  the  al- 
legAl  grievances  are  threatened, — facts  which  strongly  corrobo- 
rate the  alleged  inadequacy  of  any  legal  remedy  open  to  the  com- 
plainant in  the  courts  of  law.  The  records  of  our  courts  pre- 
sent few  cases  of  threatened  injury  so  irreparable  in  nature,  or 
for  which  a  verdict  of  damages  at  law  would  furnish  so  inade- 
quate compensation.  Jerome  z/.  Ross,  ii  Amer.  Dec.  484,  note, 
500-507. 

7.  The  suggestion  that  the  court,  under  the  peculiar  circum- 
stances of  this  case,  must  abdicate  this  jurisdiction  because  of 
the  fact  that  it  is  dealing  with  an  ordinance  of  a  municipal  cor- 
poration of  a  quasi  criminal  character,  the  violation 
of  which  is  made  an  offence,  does  not  strike  us  fav-  F»ctth«tor- 
orably.  The  power  to  prevent  irreparable  injury  ^i""crimiii»i 
flowing  from  the  deficiencies  and  injustice  of  the  immaterial, 
more  technical  rules  of  the  common  law,  may  be 
said  to  be  the  very  life  of  equity  jurisdiction.  The  court  must, 
therefore,  be  jealous  of  its  preservation,  notwithstanding  it  may 
also  be  cautious  in  its  exercise.  Municipal  corporations  can 
claim  no  exemption  from  being  subject  to  it.  They  must  stand 
in  our  courts  upon  terms  of  equality  with  all  other  corporations 
and  with  natural  persons.  Our  constitution  declares  that  "  all 
corporations  shall  have  the  right  to  sue,  and  shall  be  subject  to 
be  sued,  in  all  courts,  in  like  cases  as  natural  persons."  Const. 
1875,  art.  14,  §  12.  "The  legal  effect  of  this  provision  is  to 
place  municipal  corporations,  as  nearly  as  practicable,  upon  a 
basis  of  equality  in  the  enforcement  and  defence  of  their  rights 
in  courts  of  justice  in  this  state."  Railroad  Co.  v,  Morris,  65 
Ala.  193  ;  Davis  o.  Mayor,  i  Duer,  452.  And  the  rule,  accord- 
ingly, must  apply  with  peculiar  force  with  us,  which  is  said  by 
Mr.  Dillon  to  be  generally  recognized  elsewhere,  that  **  equity 
will  interfere  in  favor  of  or  against  municipal  corporations  on 
the  same  principles  by  which  it  is  guided  in  other  cases."  2 
Dill.  Mun.  Corp.  §  908.  It  cannot  be  tolerated  that  a  munici- 
pal corporation,  in  view  of  these  principles,  should  escape  the 
grasp  of  a  court  of  chancery,  in  a  clear  case  of  equitable  cog- 
nizance, by  the  device  of  adding  a  penalty  to  an  illegal  and 
void  ordinance,  which  is  designed  as  a  repudiation  of  its  own 
valid  grants  or  contracts,  especially  in  a  case  wh^re  the  public 
are  largely  concerned,  and  a  court  of  law  can  afford  no  remedy 
adequate  for  the  prevention  of  irreparable  injury  that  would 
probably   result    from    the    enforcement   of    such    ordinance. 
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There  is  nothing  in  the  case  of  Burnett  v.  Craig,  30  Ala.  135,  68 
Amer.  Dec.  1 1 5,  which  is  in  conflict  with  the  toregoing  views, 
as  will  appear  from  the  later  case  of  Moses  v.  Mayor,  52  Ala. 
198.  The  mere  fact  that  an  act  is  criminal  does  not  divest  the 
jurisdiction  of  equity  to  prevent  it  by  injunction,  if  it  be  also  a 
violation  of  property  rights,  and  the  party  aggrieved  has  no 
other  adequate  remedy  for  the  prevention  of  the  irreparable  fn- 
jury  which  will  result  from  the  failure  or  inability  of  a  court  of 
law  to  redress  such  rights,  i  High,  Inj.  §  20 ;  Mayor  v,  Radecke, 
49  Md.  217,  33  Amer.  Rep.  239;  Railroad  Co.  v.  New  York,  54 
N.  Y.  159;  Mayor  v.  Waring,  41  Ala.  139,  8  Wall.  no.  The 
decree  of  the  chancellor,  refusing  to  dismiss  the  bill  for  alleged 
want  of  equity,  and  refusing  to  dissolve  the  injunction,  is  in 
harmony  with  the  foregoing  views,  and  must  be  affirmed. 

Crant  of  Franchises  by  Municipality.— See,  ante,  Forman  7/.  New  Orleans 
&  C.  R.  Co.  38;  State  v.  Hilbert.  118. 

What  Crant  cf  Right  to  Build  Road  In  Street  Carries  with  it.— St.  Louis,, 
etc.,  R.  Co.  V,  Belleville,  32  Am.  &  Eng.  R.  R.  Cas.,  278,  note,  283. 


Dodge  et  al  • 

V. 

Pennsylvania  R.  Co.  et  al. 

{Court  of  Chancery  of  New  Jersey,  1888.) 

Municipal  Corporation— Railroad  in  Street— Injury  to  Public  Rights — 
Private  Action. — For  injuries  resulting  from  the  violation  or  destruction 
of  public  rights,  in  cases  where  no  private,  individual  right  is  injuriously 
af!ected,  no  private  action  can  be  maintained. 

Same--Surrender  of  Public  Rights— Compensation.— Except  in  the  in- 
stances where  statutory  provision  to  the  contrary  exists*  the  law  gives  no 
compensation  for  losses  resulting  from  the  surrender  of  public  rights. 

Same— Preliminary  Injunction — What  Must  be  Shown. — A  complainant 
to  entitle  himself  to  a  preliminary  injunction,  to  protect  a  right  which  he 
claims  in  land,  must  slTow  that  on  the  undisputed  facts  of  his  case,  and 
according  co  the  established  law  of  the  state,  he  possesses  the  right  which 
he  claims. 

Same — Abutting  Property— Conveyance— Grantee  Takes  Fee  to  Middle 
of  Street. — A  grantee  of  land  abutting  on  a  public  street,  if  his  grantor 
owns  the  fee  of  the  street,  takes  to  the  middle  of  the  street,  by  mere  force 
of  legal  construction  unless  a  contrary  intention  is  apparent. 

Same— Prepared  Street— Right  to  Use.— And  where  lands  are  conveyed 
as  abutting  on  a  proposed  street,  and  the  street  extends  over  other  lands 
of  the  grantor  thafl  those  conveyed,  a  right  to  the  use  of  the  proposed 
street,  as  a  means  of  passage  to  and  from  the  lands  conveyed  will  arise,  by 
implication  in  favor  of  the  grantee  on  the  delivery  of  the  deed,  and  will 
continue  in  force  until  the  proposed  street  becomes  a  public  highway. 
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Same— Vacation  of  Straet— Reversionary  Interett— Whether  such  private 
right  will  mei^e  in  the  public  right  when  the  proposed  street  becomes 
a  public  highway,  and  will  be  extinguished  witn  tne  public  right  if  the 
street  is  afterwards  vacated,  or  will  revive  on  vacation,  is  a  question  on 
which  judical  opinion  isat  variance,  and  is,  as  a  matter  of  law,  unsettled 
in  this  state. 

Same — Use  of  Street  by  Railroad — Injunction — When  Granted. — Nothing. 
short  of  the  threatened  destruction  of  property  of  great  value,  by  acts  of 
wanton  lawlessness,  inflicting  injuries  which  must  result  in  irreparable 
damage,  will  justify  the  granting  of  an  injunction  staying  an  important 
public  work. 

On  Application  for  Injunction.  Heard  on  bill  and  affidavits 
on  the  part  of  the  complainants,  and  affidavits  on  the  part  of 
the  defendants.     The  facts  are  stated  in  the  opinion. 

William  C,  Spencer,  Edward  A.Day,  2SiA  Theodore  Runyon  for 
complainants. 

James  B.  Vredenburgh,  Gilbert  Collins,  and  Joseph  D,  BedU  for 
defendants. 

Van  Fleet,  V.  C. — Three  hundred  and  ninety-five  feet  of  a 
highway  in  Jersey  City,  known  as  Green  street,  have  been 
vacated  by  the  proper  authority  of  that  city.  The  general 
direction  of  Green  street  is  from  north  to  south,  ex- 
tending from  Harsimus  cove,  on  the  north,  to  the  ***** 
basin  of  the  Morris  canal,  on  the  south.  The  part  vacated  is 
now  covered  by  the  tracks  of  the  Pennsylvania  R.  Co.  The 
tracks  and  the  street  are  on  the  same  level ;  running,  however, 
in  different  directions.  The  tracks  run  from  west  to  east,  and 
the  street  from  north  to  south.  The  residue  of  the  street,  both 
north  and  south  of  the  part  vacated,  will  be  left  intact,  and  re- 
main a  public  highway.  The  public  right  in  the  street,  to  the 
extent  above  indicated,  has  been  surrendered  to  enable  the 
Pennsylvania  R.  Co.  to  elevate  the  tracks  of  their  road  in  Jersey 
City  from  Brunswick  street,  a  point  about  1,500  yards  west  of 
Green  street,  to  the  end  of  their  road.  This  surrender  was  made 
in  fulfilment  of  a  contract  made  by  Jersey  City  with  the  Penn- 
sylvania R.  Co.,  under  the  authority  of  a  statute  passed  in  1874. 
That  statute  enacts  ''  that  the  proper  municipal  authorities,  re- 
spectively, of  any  city  of  this  state,  be,  and  they  are  hereby,  au- 
thorized and  empowered  to  enter  into  such  contracts  with  any 
of  the  railroad  companies  whose  roads  enter  their  cities, 
respectively,  to  secure  greater  safety  to  persons  and  property 
therein,  whereby  said  railroad  companies  may  relocate,  change, 
or  elevate  their  railroads  within  said  cities,  or  either  of  them,  as 
in  the  judgment  of  such  municipal  authorities,  respectively,  may 
be  best  adapted  to  secure  the  safety  of  lives  and  property,  and 
promote  the  interests  of  said  cities,  respectively ;  and  for  that 
purpose  shall  have  power  to  vacate,  alter  the  lines,  and  change 
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the  grades  of  any  streets  or  highways  therein,  and  to  do  all  such 
acts  as  may  be  necessary  and  proper  to  eflfectually  carry  out 
such  contracts.  And  any  such  contracts,  made  by  any  railroad 
company  or  companies  with  said  cities,  or  either  of  them,  are 
hereby  fully  ratified  and  confirmed."  Revision,  p.  944,  §  163. 
The  plan  adopted  by  the  Pennsylvania  R.  Co.  for  the  elevation 
of  their  road,  and  approved  by  the  proper  municipal  authority 
of  Jersey  City,  renders  it  necessary  that  that  part  of  Green 
street  which  has  been  vacated  shall  be  closed,  and  the  street  at 
that  point  was  vacated  for  the  purpose  of  authorizing  the  rail- 
road company  to  construct  the  road-bed  on  which  their  elevated 
tracks  are  to  be  laid  within  the  lines  of  the  street.  There  is  no 
dispute  that,  if  the  defendants  are  allowed  to  carry  out  their 
present  purposes,  Green  street,  to  the  extent  that  it  has  been 
vacated,  will  be  effectually  and  permanently  destroyed  as  a  way 
of  any  kind.  The  complainants  claim  that  the  destruction  of 
that  part  of  the  street  which  has  been  vacated  will  do  them  ir- 
reparable injury,  and  they  ask  to  be  protected  against  such  in- 
jury by  injunction. 

The  complainants  own  lands  on  both  sides  of  Green  street, 
but  none  on  that  part  of  it  which  has  been  vacated.  Their 
lands  lie  over  500  feet  to  the  north  of  the  place  where  the  street 
has  been  vacated,  with  a  cross  street  intervening  between  their 
lands  and  the  place  vacated.  Their  lands  are  improved.  Their 
bill  describes  their  improvements  on  the  west  side  of  the  street 
as  "  planing-mills,  lumber-sheds,  and  oth'er  buildings  for  box- 
manufacturing  and  wood-working  and  storing  lumber,"  and  on 
the  east  side  of  the  street  as  **  a  brick  building  for  office  and 
business  purposes."  The  complainants'  title  originated  in  two 
deeds  made  by  a  corporation  known  as  the  "  Associates  of  the 
Jersey  Company;"  the  first  bearing  date  May  20,  1844,  and  the 
second  April  2,  1845.  Long  prior  to  the  date  of  these  deeds, 
and  as  early  as  1804,  Green  street,  although  then  under  the  tide- 
waters of  the  Hudson  river,  both  in  front  of  the  lands  now 
owned  by  the  complainants,  and  at  the  point  where  it  has  been 
vacated,  was,  in  legal  theory,  at  least,  a  public  highway.  The 
Associates  of  the  Jersey  Co.  were,  by  their  charter,  made  com- 
petent to  take  title  to  certain  lands  in  fee,  and  to  grant  and 
dispose  of  the  same  at  their  pleasure,  and  they  were  also  granted 
important  municipal  powers.  They  were  given  power  to  make 
and  lay  out  streets.  This  power,  it  has  been  decided,  embraced, 
not  only  the  upland  which  they  were  authorized  to  acquire,  but 
also  land  under  water.  Jersey  City  v.  Canal  Co.,  12  N.  J.  Eq. 
556.  They  exercised  the  power  of  laying  out  streets,  by  mak- 
ing a  map  on  which  the  streets  they  intended  to  establish  were 
laid  down.  This  map  was  subsequently  filed.  It  is  known  as 
the  "  Mangin  Map."    Green  street  appears  upon  it.     It  is  one  of 
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streets  laid  out  by  the  associates.  The  streets  laid  down  on 
this  map  became  at  once,  on  the  adoption  of  the  map,  in  conse- 
quence of  the  dual  character  in  which  the  associates  acted, 
public  highways.  Mr.  Justice  Whelpley,  speaking  for  the  court 
of  errors  and  appeals,  in  the  case  just  cited,  said :  "  When, 
therefore,  they  [the  associates]  laid  out  these  streets,  they  acted 
as  owners  of  the  fee  in  presenting  the  lands  to  the  public  for 
streets,  and  also  as  a  municipal  corporation  in  accepting  them 
on  behalf  of  the  public  ;  so  that  w^en  the  Mangin  map  was  com- 
pleted, and  adopted  by  them  as  the  plan  of  their  city,  the  streets 
laid  down  upon  it  became  such  by  an  act  of  dedication  made  by 
the  owners  of  the  fee,  and  immediately  accepted  by  a  competent 
authority  on  behalf  of  the  public,  and  also  by  act  of  laying 
out  by  legislative  authority.*'  The  lands  now  owned  by  the 
complainants  were  conveyed  by  the  associates  to  the  persons  in 
'whom  the  complainants'  title  originated — to  the  founders  of 
their  title — by  direct  reference  to  the  Mangin  map.  They  were 
described  in  the  deeds  made  by  the  associates  as  laid  down  on  that 
map,  and  as  abutting  on  and  bounded  by  Green  street ;  and  they 
have  been  so  described  in  each  subsequent  conveyance  down  to 
those  under  which  the  complainants  hold.  The  complainants 
contend  that  these  conveyances,  according  to  well-settled  prin- 
ciples of  legal  construction,  vested  in  their  predecessors  in  title, 
and  consequently  in  them  as  the  successors  to  that  title,  an 
easement  and  right  of  way  over  all  the  streets  laid  down  on  the 
Mangin  map,  and  particularly  in  and  over  Green  street  as  ap- 
purtenant to  the  lands  conveyed,  which  right,  they  insist,  con- 
stitutes a  part  .of  their  private  property,  of  which  they  cannot 
without  a  violation  of  their  constitutional  rights,  he  deprived 
without  their  consent,  unless  just  compensation  be  first  made. 
The  defendants  do  not  intend  to  make  compensation. 

The  private  right  thus  claimed  is  the  sole  foundation  of  this 
action.  It  has. no  other.  Indeed,  it  can  have  no  other.  For 
injuries  resulting  from  the  violation  or  destruction  of  public 
rights,  in^cases  where  no  private,  individual  right  is  SBr^aa„of 
injuriously  affected,  no  private  action  can  be  main-  pvbiic  rifht— 
tained.  Such  wrongs  can  only  be  redressed  by  a  ^®  compensa- 
suit  on  behalf  of  the  public,  either  by  indictment  or  "«■*'»•"^'•• 
an  information  by  the  attorney-general.  The  established  rule 
on  this  subject  is  too  familiar  to  require  'the  citation  of  authori- 
ties. The  public  right  in  that  part  of  this  street  which  has 
been  vacated  has  been  surrendered.  That  surrender  has  been 
declared  valid  by  the  supreme  court.  Subsequently  to  the  fil- 
ing of  the  bill  in  this  case,  an  application  was  made  for  a  cer- 
tiorari to  remove  the  proceeding  by  which  the  vacation  was 
effected.  The  writ  was  refused ;  the  court  declaring  that  the  public 
right  had  been  surrendered  by  competent  authority,  exercising 
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a  valid  power.  "  A  public  road,"  as  was  said  by  Judge  Black 
in  Paul  V.  Carver,  24  Pa.  St.  207,  "  belongs  to  nobody  but  the 
state ;  and,  when  the  government  sees  proper  to  vacate  it,  the 
consequential  loss,  if  any  there  be,  must  be  borne  by  those  who 
suffer  it,  just  as  they  would  bear  what  might  result  from  a  re- 
fusal to  make  it  in  the  first  place."  Except  in  the  instances 
where  statutory  provision  to  the  contrary  exists,  the  law  gives 
no  compensation  for  losses  resulting  from  a  valid  surrender  of 
public  rights.  And  this  is  so,  because,  ours  being  a  government 
by  the  people,  such  surrenders  can  only  be  made  by  the  peo- 
ple's representatives ;  and  as  they  generally  hold  office  for  short 
periods  of  time,  and  must  exercise  their  power  in  the  face  of 
the  people,  it  is  assumed  that  their  power  in  this  respect  will 
never  be  exercised  except  when  the  public  good  imperatively 
■demands  it. 

The  complainants,  to  entitle  themselves  to  the  writ  they  ask/ 
must  have  demonstrated  that,  on  the  undisputed  facts  of  this 
case,  and  according  to  the  established  law  of  this  state,  they 

have  such  right  in  that  part  of  Green  street  which 
titto^'^KtKet!  has  been  vacated  as  they  claim.     The  rule  upon  this 

subject  is  jurisdictional.  It  is  a  limitation  upon  tbe 
power  of  the  court,  which  the  court  cannot  transcend.  Coach 
Co.  V,  Railroad  Co.,  29  N.  J.  Eq.  299 ;  Leonard  v.  Hart,  42 
N.  J.  Eq.  416.  The  point  in  dispute,  it  Will  be  perceived,  presents 
a  pure  question  of  legal  title,  which  may  be  stated  as  follows : 
What  right  did  the  deeds  made  by  the  associates  grant  to  the 
complainants*  original  predecessors  in  title  in  Green  street,  not 
in  front  of  the  lands  conveyed,  nor  in  that  part  of  Green 
street  extending  both  north  and  south  of  the  lands 
conveyed  to  the  two  next  adjacent  cross-streets,  but  in 
that  part  of  Green  street  which  lay  entirely  beyond  the 
two  next  adjacent  cross-streets?  As  to  the  fee  of  the 
«nuit6e  of  street  in  front  of  the  lands  conveyed,  the  law  is  set- 
abnuiof  land    tied.     A  grantee,  in  such  case,  if  his  grantor  owns 

Ji*^*frt"'*t'  ^^  ^^^  ^^  ^^^  street  in  front  of  the  land^  conveyed, 
r«« .  ^j^j^gg  |.Q  ^j^g  middle  of  the  street  by  mere  force  of 
legal  construction,  unless  a  contrary  intention  is  apparent  on 
the  face  of  the  deed,  or  is  unmistakably  shown  by  the  situation 
of  the  parties  and  the  nature  and  character  of  the  transaction. 
Salter  v.  Jonas,  39  N.  J.  Law,  469.  And  it  would  seem,  also,  to 
be  settled,  that  where  a  grantor  convej's  land  as  abutting  on  ar 
proposed  street,  and  the  street  extends  over  other  lands  of  the 
grantor  than  those  conveyed,  a  right  to  the  use  of  the  pro- 
posed street,  as  a  means  of  passage  to  and  from  the  land  con- 
veyed, will  arise,  by  implication,  in  favor  of  the  grantee  on  the 
delivery  of  the  deed,  and  continue  in  force  until  the  proposed 
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Street  becomes  a  public  highway.  This  is  the  doctrine  estab- 
Hshed  by  Booraem  t.  Railway  Co.,  40  N.  J.  Eq.  557,  as  I  under- 
stand that  case.  The  language  of  the  learned  justice  who  drew 
up  the  opinion  of  the  court  of  errors  and  appeals  in  that  case, 
on  this  point,  is  as  follows :  **  Whenever  a  dedication  as  a  pub- 
lic highway  is  effected — as  it  usually  is — by  means  of  convey- 
ances to  private  persons  by  reference  to  a  proposed  street,  over 
other  lands  of  the  grantor,  the  private  rights  of  the  several 
grantees  precede  the  public  right,  and  are  the  source  from 
which  the  public  right  springs.  By  such  conveyances,  the  gran- 
tees are  regarded  as  purchasers  by  implied  covenant  of  the 
right  to  the  use  of  the  street,  as  a  means  of  passage  to  and 
from  their  premises,  as  appurtenant  to  the  premises  granted  ; 
and  this  private  right  of  way  in  the  grantees  is  wholly  distinct 
from  and  independent  of  the  right  of  passage  to  be  acquired  by 
the  public."  This  right  in  the  street,  which  is  thus  recognized 
as  passing  to  the  grantee,  rests  entirely  upon  implication  ;  for, 
if  regard  were  had  alone  to  the  words  used  to  describe  the  thing 
granted,  and  they  were  construed  according  to  their  natural 
sense,  and  as  they  are  universally  understood,  when  applied  to 
any  other  monument  as  a  boundary,  it  is  clear  that  all  right  in 
the  street  would  have  to  be  held  to  be  excluded,  for  the  street 
is  mentioned,  not  as  a^part  of  the  subject  of  the  grant,  but  as 
defining  the  limit  or  boundary  of  the  thing  granted.  They 
take  the  grantee  to  the  street,  but  give  him  nothing  in  it.  Such 
implication  is,  however,  made,  in  cases  like  the  one  mentioned 
in  the  opinion  just  quoted,  to  give  effect  to  what  has  been  de- 
scribed as  "  the  paramount  intent  of  the  parties,  as  disclosed  by 
the  whole  scope  of  the  conveyance,  and  the  nature  of  the  prop- 
erty granted  ;**  and  where  land  is  conveyed  as  abutting  on  a  pro- 
posed street,  before  a  public  highway  in  fact  exists  there,  and 
a  way  over  such  proposed  street  is  essential  to  the  beneficial  en- 
joyment of  the  land  granted,  or  even  a  desirable  accessory  to  it, 
the  implication  that,  until  the  proposed  street  becomes  an  ac- 
tual highway,  the  grantee  shall  have  the  use  of  it  as  a  means  of 
passage  to  and  from  his  land,  seems  not  only  to  be  reasonable 
and  just,  but  absolHtely  necessary  to  give  effect  to  the  manifest 
intention  of  the  parties.  But  that  case,  it  will  be  observed,  dif- 
fers in  a  very  material  respect  from  the  case  in  hand.  The 
lands  here  were  conveyed,  not  as  abutting  on  a  proposed  street, 
but  on  a  street  which  was  a  public  highway  in  law.  When  that 
is  the  case,  the  grantee  gets  everything  which  it  can  be  said  he 
expected  to  get,  or  which  he  supposed  the  grantor  intended  to 
grant  to  him,  and  there  is  therefore  nothing  to  be  suppHed  by 
implication. 

The  precise  question,  then,  which  this  case  presents,  is  this : 
Is  it  settled  as  a  matter  of  law,  in  this  state,  that  if  any  part  of 
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a  public  street  is,  at  any  time  subsequent  to  the  date  of  a  con- 
QaMtion  pre-  veyance  of  land  abutting  on  it,  abandoned  or  surren- 
wBted-  dered,  that  the  grantee  named  in  such  conveyance 

Whether  sab-  takes,  by  implied  grant  or  covenant,  a  private  right 
grantee  hM  of  Way  over  that  part  of  the  street  in  which  the  pub- 
priTftte  right  He  right  has  been  extinguished?  I  know  of  no  case 
of  way.  decided  by  a  superior  court  in  this  state  which  so  de- 

clares the  law  ;  none  was  cited  on  the  argument  of  this  motion. 
The  question  is  one  on  which  the  courts  of  our  sister  states  are 
at  variance.  The  opinion  in  Booraem  v.  Railway  Co.,  supra^ 
says:  "There  is  some  controversy  whether  the  private  right  of 
way  in  grantees,  holding  by  such  conveyances,  is  merged  in  the 
public  right,  when  the  dedication  is  consummated  by  public  ac- 
ceptance, or  whether  it  is  merely  suspended  thereby,  and  will 
revive  if  the  public  right  is  afterwards  abandoned."  There  are 
several  adjudications,  made  by  courts  distinguished  for  the 
ability  and  learning  of  their  judges,  which  hold  that,  when  the 
pubHc  right  attaches,  the  preceding  private  right  is  thereby  ex- 
tinguished, and  that,  if  the  public  right  is  subsequently  surren- 
dered, the  adjacent  owner  takes  the  land  to  the  middle  of  the 
street,  discharged  of  all  right  of  way.  Mercer  v.  Railroad  Co.^ 
36  Pa.  St.  99;  Insurance  Co.  v,  Stevens,  loi  N.  Y.  411,  5  N.  E. 
Rep.  353  ;  Kimball  v.  City  of  Kenosha,  4  Wis.  336  ;  and  Bailey 
V,  Culver,  84  Mo.  531, — are  cases  of  this  class.  The  adjudica- 
tions standing  in  conflict  with  this  view  are  perhaps  more  nu- 
merous than  those  supporting  it ;  but  which  of  the  two  conflict- 
ing doctrines  is  most  consonant  with  right  reason  and  sound 
public  policy  this  court  has  no  authority  to  decide.  That  ques- 
tion, like  all  other  questions  of  legal  title,  falls  within  the  exclu- 
sive jurisdiction  of  another  tribunal. 

Clark  T.  City  The  case  mainly  relied  on  by  the  complainants  in 
of  Elizabeth  Vindication  of  the  right  on  which  they  found  their 
exaniaed.  claim  to  an  injunction  is  Clark  v.  City  of  Elizabeth, 
40  N.  J.  Law,  172.  The  disputed  question  in  that  case  was 
whether  Clark,  the  plaintiff,  was  entitled  to  compensation  for 
the  land  which  the  city  authorities  were  about  to  take  for  a 
street.  Clark,  in  1869,  conveyed  certain  of  his  land,  and  de- 
scribed them  as  abutting  on  a  street  called  "  Bayway."  Bay- 
way,  at  the  date  of  the  conveyance,  had  not  been  opened  as  a 
street  in  front  of  the  land  conveyed,  but  had  been  previously 
laid  out  as  a  street  by  commissioners  having  authority  for  that 
purpose,  and  so  designated  on  a  map  made  by  them.  When  the 
city,  in  1870,  proceeded  to  appropriate  the  land  for  street  pur- 
poses, Clark  claimed  compensation.  The  lands  he  conveyed  in 
l869.were  not  only  described  as  abutting  on  Bayway,  but  a  di- 
rect reference  was  made,  in  the  description  of  them,  to  the 
commissioners*  map.     The  question  which  the  case  presented 
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for  judgment  was  whether  or  not  Clark  had  by  his  deed,  so 
efifectually  dedicated  his  lands,  within  the  lines  of  the  street, 
to  public  use,  as  to  extinguish  all  right  to  compensation.  Both 
the  supreme  court  and  the  court  of  errors  and  appeals  decided 
that  he  had.  The  distinguished  chancellor  who  wrote  the  opin- 
ion of  the  court  of  errors  and  appeals  says,  in  substance,  argii- 
/•«^i£7,  to  demonstrate  that  Clark  had  no  right  to  be  compensated 
for  the  land  taken,  that  Clark  s  grantee,  in  the  deed  of  1869, 
acquired,  by  implied  covenant,  a  right  of  way  over  all  Clark's 
land  in  the  site  of  the  street,  not  only  to  the  two  next  adjacent 
cross-streets,  but  as  far  as  his  lands  extended.  This  was  said, 
it  must  be  remembered,  in  a  case  where  the  grantee  was  not  be- 
fore the  court  as  a  party,  and  where  his  rights  were  i/i  no  way 
presented  for  adjudication,  and  where  the  facts  out  of  which 
the  controversy  grew  were  altogether  different  from  those  in- 
volved in  the  present  litigation.  But  if  we  adopt  the  rule  laid 
down  in  this  opinion  as  a  correct  statement  of  the  law  on  this 
subject,  we  are  still  without  an  authority  vindicating  the  legal 
right  set  up  by  the  complainants  in  this  case.  The  right  of 
way  which,  by  this  rule,  is  accorded  to  a  grantee,  is  limited  to 
the  land  of  his  grantor  in  the  site  of  the  street  at  the  date  of  his 
conveyance.  That  is  its  utmost  extent.  His  grantor,  it  is  cer- 
tain, could  not,  even  by  an  express  grant,  give  him  a  right  in 
the  lands  of  another  person,  nor  in  lands  previously  granted 
out  by  him  to  another  person  ;  much  less  would  it  be  possible 
to  effect  such  a  result  by  means  of  a  presumption  or  implication. 
The  complainants'  title  originated,  as  has  already  been  stated, 
in  1844  and  1845.  Prior  to  that  date,  and  as  early  as  1838,  the 
proofs  show  that  the  defendants'  predecessors  in  title — the  New 
Jersey  Railroad  &  Transportation  Co. — ^were  in  possession  of 
that  part  of  Green  street  which  has  been  vacated,  and  were  us- 
ing it  for  railroad  purposes,  and  that  they  and  the"  defendants 
have  continued  to  so  use  it,  without  interruption  or  disturbance, 
from  that  time  to  the  present.  At  the  time  the  complainants' 
predecessors  in  title  acquired  title  to  the  lands  which  the  com- 
plainants now  hold,  the  locus  in  quo  was  located  very  near  the 
eastern  terminus  of  the  defendants*  railroad,  opposite  the  city 
of  New  York,  and  where,  it  was  obvious,  it  would  be  necessary, 
as  the  business  of  the  railroad  increased,  that  the  railroad  cor- 
poration should  provide  itself,  from  time  to  time,  with  addi- 
tional terminal  facilities  to  enable  it  to  discharge  its  duties  prop- 
erly to  the  public.  There  are  now  on  the  locus  in  quo  33  dif- 
ferent  railroad  tracks,  and  a  train  movement  of  some  kind  over 
some  part  of  it  every  30  seconds  each  secular  day,  from  6  o'clock 
in  the  morning  to  6  o'clock  in  the  evening.  The  defendants* 
use  of  the  locus  in  quo  is  practically  exclusive,  and  has  been  so 
for  years.     The  source  of  their  title  is  not  shown,  but  the  fact 
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that  they  have  been  in  undisturbed  possession  for  nearly  50 
years,  making  such  use  of  the  land  as,  for  a  large  part  of  that 
time,  has  been  exclusive,  would  seem  to  exclude  all  doubt  that 
they  hold  by  a  title  which  cannot  be  impeached.  Their  pes- 
session,  from  its  commencement,  must,  under  the  circumstances, 
be  regarded  as  rightful,  and  consequently  their  title  must  be 
held  to  stand  prior  in  date  to  that  of  the  complainants.  The 
complainants'  predecessors  in  title  undoubtedly  took  the  land  in 
question  subject  to  the  public  right  or  easement  therein ;  but 
that  fact  does  not  help  the  complainants.  They  claim  that  they 
have  a  private  right  in  the  land,  distinct  entirely  from  that 
which  the  public  once  held ;  and  to  maintain  this  claim  they  arc 
bound  to  establish  that  it  is  settled,  as  a  proposition  of  law,  that 
it  was  competent  for  the  original  grantor  of  their  title  to  create, 
by  implied  covenant,  the  right  which  they  claim,  npt  in  his  own 
lands,  but  in  lands  which  he  had  previously  granted  to  another 
person.  That,  I  think  it  must  be  admitted,  is  a  legal  proposi- 
tion which  as  yet  has  not  received  judicial  sanction  in  this  state. 

The  only  reported  case  decided  by  our  courts  bearing  a  close 
resemblance  to  the  case  under  consideration  is  that  of  Railroad 
Co.  V.  Prudden,  reported,  first,  in  19  N.  J.  Eq.  386,  and,  on  ap- 
peal, in  20  N.  J.  Eq.  531.  The  complainant,  in  that  case,  ac- 
quired title  to  lands  abutting  on  Dickerson  street,  in 
^pr'illdden?"  ^he  village  of  Dover,  in  1837  and  1839.  His  grantor 
had  dedicated  the  land  in  Dickerson  street  to  public 
use  as  a  highway  as  early  as  1831.  The  defendants,  in  con- 
structing their  railroad  through  Dover,  laid  a  single  track,  in 
1847,  longitudinally  over  Dickerson  street.  The  street  was  va- 
cated in  1848,  and  in  the  same  year  the  defendants  obtained  a 
deed  from  the  successors  in  title  of  the  complainants*  grantor, 
purporting  to  convey  the  fee  of  the  street  to  them.  The  de- 
fendants, in  1867,  attempted  to  lay  a  second  track  longitudi- 
nally over  the  land  which,  prior  to  the  vacation,  had  constituted 
Dickerson  street,  but  not  upon  that  half  which,  by  construction 
of  law,  passed  to  the  complainant  under  his  deed.  The  com- 
plainant then  filed  his  bill,  asking  that  the  defendants  be  en- 
joined from  laying  the  second  track  in  front  of  his  lands.  Chan- 
cellor Zabriskie  ordered  an  injunction  to  issue.  This  order,  on 
appeal,  was  reversed.  Mr.  Justice  Depue,  in  stating  the  reasons 
for  reversal,  said,  among  other  things :  "  What  rights  the  com- 
plainant acquired  in  the  street  beyond  the  medium  filumvug^  by 
his  deed  of  conveyance,  and  the  effect  of  the  vacation  of  the 
previously  existing  highway,  are  questions  proper  for  the  deter- 
mination of  a  court  of  law,"  The  questions  involved  there  were 
the  same  precisely  as  those  presented  here.  They  are  still  open 
and  undetermined. 

On  the  ground  that  the  legal  right  on  which  the  complainants 
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rest  their  claim  to  an  injunction  is,  as  a  matter  of  law,  wholly 
unsettled,  they  must  be  refused  the  writ  they  ask.  When  the 
gravamen  of  the  complainant's  case  is,  as  it  is  here,  that  defend- 
ant has  been  guilty  of  unconscientious  conduct,  in  de- 
priving hin)  of  the  enjoyment  of  his  legal  rights,  to  his  »^m  ^^ 
irreparable  injury,  it  is  a  condition  precedent  to  the  |IJl!rtioS.**' 
complainant's  right  to  bring  his  adversary  into  a 
court  of  conscience,  that  his  adversary's  unconscientious  con- 
duct shall  be  either  admitted,  or  shall  have  been  established 
against  him  by  a  judgment  at  law.  Outcalt  v,  Helme,  42  N.  ]. 
Eq.  665.  It  should  be  said  in  addition,  I  think,  that,  if  an  ex- 
actly opposite  conclusion  had  been  reached  as  to  the  character 
of  the  right  which  constitutes  the  foundation  of  the  complain- 
ants' action;  it  would  still  have  been  the  duty  of  the  court  to 
deny  the  writ  they  ask.  The  change  which  the  defendants  pro- 
pose to  make  in  their  road  is  one  in  which  the  public  have  a 
very  deep  interest.  It  will  make  travel,  both  on  the  railroad 
and  the  highways  of  Jersey  City,  more  expeditious  than  it  is  at 
present,  and  it  will  give  greater  security  to  human  life,  by  re- 
moving dangers  which  now  exist,  and  which  imperil  it,  to  a 
greater  or  less  extent,  every  day  in  the  year.  That  the  change 
is  proper  and  necessary,  to  the  end  that  life  and  property  may 
be  made  more  secure,  and  to*  promote  the  best  interests  of  Jer- 
sey City,  is  a  question  which  has  been  finally  concluded  by  the 
judgment  of  that  municipal  body  to  which  the  legislature 
thought  proper  to  submit  it.  From  that  judgment  there  can  be 
no  appeal  to  this  court,-  except  on  the  ground  of  fraud.  It  is 
the  duty  of  this  court,  in  ordinary  cases  affecting  purely  private 
rights,  and  where.no  public  interest  is  involved,  to  exercise  its 
prohibitory  power  with  the  utmost  caution ;  to  compare  con- 
sequences in  advance,  to  see  whether,  if  it  exercises  this  one 
of  its  attributes,  it  will  not  inflict  upon  the  defendant  greater 
injury  than  the  complainant  will  suffer  if  it  withholds  its  hand, 
and  leaves  him  to  pursue  his  ordinary  legal  remedy ;  but  in 
cases  like  the  present,  where,  if  the  court  acts,  an  important 
public  work,  designed  to  free  public  travel  from  peril,  and  to 
give  greater  security  to  human  life,  will  be  arrested  and  seri- 
ously delayed,  nothing  short  of  the  threatened  destruction  of 
property  of  great  value,  by  acts  of  wanton  lawlessness,  inflict- 
ing injuries  which,  if  not  prevented,  must  result  in  irreparable 
damage,  will  justify  the  court  in  issuing  a  command  that  the 
work  shall  stop.  The  duty  of  granting  or  refusing  an  injunc- 
tion is  a  matter  resting  in  sound  discretion.  It  should  never 
be  granted  when  it  will  operate  oppressively,  or  contrary  to 
the  real  justice  of  the  case,  or  where  it  is  not  the  fit  and  ap- 
propriate method  of  redress  under  all  the  circumstances  of  the 
case,  or  where  it  will  or  may  work  a  fatal  injury. 
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The  injury  against  which  the  complainants  ask  to  be  protected 
IS  one  arising  entirely  from  inconvenience.  The  only  harm 
which  it  is  possible  for  them  to  suffer  from  the  closing  of  Green 

street  is  that  in  going  from  their  improvements  on 
compuinantfl  Qrcen  street  to  the  ferry,  across  the  Hudson  river, 
ntoneemM-eiy]  ^^^  ^^  some  Other  places,  the  distance  which  they 

will  be  compelled  to  travel  will  be  increased  between 
eight  and  nine  hundred  feet.  Green  street,  it  will  be  re- 
membered, is  to  be  closed  only  at  a  single  point,  and  for  a  dis- 
tance of  only  390  feet ;  all  the  rest  of  it  is  to  remain  a  highway, 
The  nexfparallel  street  to  the  west  is  distant  only  400  feet  from 
Green  street ;  so  that  a  person  by  going  from  Green  street  to  the 
next  parallel  street,  thus  making  a  detour  from  a  direct  line  of 
about  400  feet,  and  then  passing  along  that  street  to  a  point 
beyond  the  railroad,  and  then  down  a  cross-street,  another  dis- 
tance of  about  400  feet,  will  be  back  again  in  Green  street  at  a 
point  beyond  where  it  is  to  be  closed.  The  inconvenience  aris- 
ing from  this  increase  in  distance  can  scarcely  be  regarded  as  an 
injury  sufficiently  substantial  or  serious  to  make  the  interposi- 
tion of  this  court,  by  injunction,  necessary  or  proper,  when  the 
present  condition  of  Green  street,  at  the  point  where  it  is  pro- 
posed to  close  it,  is  considered.  There  are  33  different  railroad 
tracks  there,  over  which  trains  are'  almost  constantly  moving. 
The  complainants  do  not  pretend  that  such  occupancy  and  use 
of  this  part  of  the  street  by  the  defendants  is  unlawful.  As  a 
way,  the  street,  at  this  point,  is  neither  free,  safe,  nor  con- 
venient. On  the  contrary,  it  is  almost  constantly  obstructed  by 
moving  trains,  which  render  its  use  for  the  purposes  for  which 
a  highway  is  ordinarily  used  both  difficult  and  dangerous.  Its 
condition  is  such  that  it  is  manifest  that  no  prudent  per- 
son would  attempt  to  use  it  for  the  purposes  of  ordinar)' 
travel,  except  under  the  pressure  of  an  urgent  necessity.  There 
is  no  proof  that  the  complainants  make  any  use  of  it  at  all.  The 
only  statement  upon  that  subject  to  be   found   among  their 

proofs  is  one  made  by  their  solicitor,  who  says,  in 
Noproofthat  ^jg  affidavit:  **The  premises  and  buildings  on  the 
uiied^fltrMt!       complainants'  land  on  the  west  side  of  Green  street 

are  principally  occupied  by  the  Dodge  &  Bliss  Box 
Company  for  manufacturing  boxes ;  and  that  almost  all  the  boxes 
made  by  them  are  delivered  in  New  York  by  teams,  which  go 
there  by  the  way  of  Green  street  and  the  ferry  at  the  foot  of 
Exchange  place  **  But  how  many  teams  go, — one  a  day,  or  one 
a  week?  Where  did  the  affiant  get  his  information  that  the 
teams  go  by  the  way  of  Green  street  ?  Did  somebody  tell  him, 
or  does  he  speak  from  personal  knowledge  ?  That  he  speaks 
from  personal  knowledge  would  seem  to  be  scarcely  possible. 
He  is  a  lawyer  engaged  in  active  practice,  distinguished  for  his 
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industry  and  the  zeal  with  which  he  guards  the  interests  of  his 
clients,  and  whose  time  during  the  business  hours  of  each  day, 
it  is  reasonable  to  suppose,  is  wholly  occupied  by  his  engage- 
ments at  his  office  and  in  the  courts.  The  court  cannot  assume 
that,  for  weeks  prior  to  the  filing  of  the  bill  in  this  case,  this 
gentleman  took  a  position  near  this  crossing,  and  stood  there 
from  day  to  day,  to  see  that  the  teams  which  carried  the  boxes 
itiade  by  this  corporation  to  New  York  always  passed  over  this 
crossing,  when,  if  that  had  been  the  route  which  the  teams 
usually  took,  that  fact  could  have  been  so  easily  and  satis- 
factorily established  by  the  oaths  of  the  persons  who  drove  the 
teams. 

Both  on  the  ground  that  the  legal  right  on  which  the  com- 
plainants* action  rests  is  not  clear,  and  that  the  injury  against 
which  they  ask  to  be  protected  is  too  insignificant  to  entitle 
them  to  an  injunction,  their  application  must  be  denied,  with 
costs. 

Injunction  to  Restrain  Occupation  of  Streets  by  Railroads.— See  Kavanagh 
V.  Mobile,  etc.,  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas.  267,  note,  270. 


Todd  et  aL 

V. 

Minneapolis  and  St.  Louis  R.  Co. 

{Minnesota  Supreme  Court,  September  4,  1888.) 

Railroads  in  Street— Obstruction  of  Highway — IMeasure  of  Damages. — 
The  plaintiffs  were  engaged  in  buying  wheat  at  a  warehouse  owned  by 
them  on  the  line  of  the  defendant's  railway,  for  manufacturing  into  flour  at 
their  mill  to  which  the  wheat  was  shipped,  and  in  selling  the  products  of 
the  mill  at  the  same  warehouse ;  and,  while  so  engaged,  and  for  a  consid- 
erable time,  their  business  was  interrupted  and  interfered  with  by  the  ob- 
struction of  a  street  leading  to  the  same  by  the  unlawful  occupation 
thereof  with  the  defendant's  cars  and  trains.  Held,  that,  in  estimating 
plaintiff's  damages  caused  by  such  obstructions,  evidence  of  the  diminution 
of  the  profits  of  their  business,  including  the  manufacture  of  flour,  was  in- 
competent, as  embracing  too  many  elements  of  uncertainty  to  form  a 
basis  for  estimating  damages. 

Appeal  from  District  Court,  Freeborn  County. 

B.  S,  Lewis  for  Minneapolis  &  St.  Louis  R.  Co.,  appellant. 

Lavefyy  Morgan  &  Morgan  for  Todd  et  aLy  respondents. 

Vanderburgh,  J. — The  plaintifTs  claim  damages  for  alleged 
injuries  arising  from  the  diminution  and  interruption  of  the  busi- 
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ness  of  their  warehouse  for  a  year  or  more  prior  to  about  August 
I,  1882,  by  reason  of  the  unlawful  obstruction  of  a  highway  or 
P^^^  street,  leading  across  the  depot  grounds  of  defendant, 

with  its  cars  and  trains,  thus  preventing  access 
thereto  by  the  public.  For  about  the  space  of  two  years  prior 
to  October  i,  1881,  the  plaintiffs  owned  and  operated  a  ware- 
house situated  on  one  of  the  railway  tracks  of  the  defendant, 
and  westerly  and  adjoining  its  depot  grounds  and  yard,  at  Albert 
Lea,  in  this  state,  and  were  engaged  in  the  business  of  buying 
and  shipping  wheat  and  seUing  flour  and  feed.  It  was  built 
upon  ground  leased  of  the  defendant ;  and  plaintiffs  allege  that 
the  defendant  had  previously  dedicated  and  laid  out  for  the  use 
of  the  public  the  street  in  question  across  its  depot  grounds,  ex- 
tending to  the  location  of  plaintiffs'  warehouse,  and  communicat- 
ing directly  with  one  of  the  principal  streets  of  the  city,  and 
thereby  furnishing  the  only  practicable  and  available  way  of  ap- 
proach and  access  to  their  warehouse  for  farmers  bringing  their 
wheat  to  market,  and  for  purchasers  of  flour  and  feed.  It  is  al- 
leged that  the  street  was  kept  open  by  defendant,  and  not  scri- 
otisly  obstructed,  till  about  the  ist  of  October,  188 1,  and  that 
thereafter  and  until  about  August  I,  1882,  the  defendant  per- 
mitted  the  same  to  be  unlawfully  occupied  by  trains  and  cars 
standing  thereon,  resulting  in  a  serious  interruption  of  travel  over 
the  street,  and  a  great  hindrance  and  damage  to  plaintiffs*  busi- 
ness ;  and  that  at  the  last  the  defendant  proceeded  to  erect  a 
gate  across  the  street,  and  to  occupy  it  with  additional  tracks 
laid  over  the  same,  so  that  the  plaintiffs  were  obliged  to  remove 
their  warehouse  to  the  opposite  side  of  the  depot  grounds. 

Assuming  that  there  was  evidence  in  the  case  tending  to  es- 
tablish the  dedication  and  opening  of  the  street  as  a  highway 
for  tKe  use  of  the  plaintiffs  and  the  public,  and  also  the  fact  that 

the  street  was  unnecessarily  or  unwarrantably  ob- 
f***?*^  iitii  ^^''"^^^^  ^y  ^h^  defendant  in  the  operation  of  its 
bTdeftadMitt.  trains  and  by  standing  cars,  the  principatl  remaining 

question  in  the  case  is  whether,  in  addition  to  the 
necessary  expenses  of  removing  their  warehouse,  and  the  value 
of  its  use  until  re-established,  the  plaintiffs  were  also  entitled  to 
recover  under  the  evidence  for  the  loss  of  the  profits  of  their 
business  during  the  time  it  is  alleged  to  have  been  hindered  and 
interrupted.  The  plaintiffs  were  also  proprietors  of  a  flour- 
mill  situated  a  few  miles  away  on  the  line  of  another  railroad 
connecting  at  Albert  Lea  with  the  defendant  s  road,  and  the 
purchases  of  wheat  at  the  latter  place  were  wholly  for  shipment 
to  their  mill,  to  be  there  manufactured  into  flour,  and  not  to  sell 
again ;  and  all  the  flour  and  feed  by  them  sold  at  their  ware- 
house was  the  product  of  the  mill.  It  was  not,  however,  all 
shipped  to  Albert  Lea ;  nor  does  it  appear  that  the   plaintiffs 
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might  not  or  did  not  purchase  wheat  for  their  mill  at  other  sta- 
tions. The  profits  of  their  business,  then,  would  depend  upon 
the  cost  of  the  wheat,  the  expense  of  manufacturing,  the  quality 
of  the  products,  and  the  price  obtained  therefore.  We  are  of 
the  opinion  that  the  plaintiffs  failed  to  make  a  case  for  the  al- 
lowance of  profits.  They  were  not  dealers  buying  and  selling 
wheat,  and  buying  and  selling  flour,  upon  commission  or  upon 
their  own  account.  The  supplies  of  grain  for  their  mill  were  not 
necessarily  or  in  fact  obtained  altogether  from  their  warehouse 
at  Albert  Lea.  And  no  attempt  was  made  to  show  what,  if  any, 
extra  expense  was  actually  incurred  in  supplying  the  deficiency, 
if  any,  arising  out  of  the  diminution  in  the  receipts  of  grain 
there.  And  so,  also,  as  to  the  alleged  falling  off  in  the  sales  of 
flour  and  feed  at  the  warehouse,  it  does  not  appear  that  the  pro- 
ducts were  not  all  actually  sold,  nor  that  they  were  not  finally 
sold  at  a  profit,  or  what,  if  any,  loss  was  occasioned  in  the  delay 
or  diminution  of  sales.  It  must  also  be  considered  that  the 
wheat  market  at  any  particular  warehouse  must  necessarily  in- 
volve many  elements  of  uncertainty — the  delivery  of  wheat  de- 
pending upon  the  price,  state  of  the  •weather  and  roads,  com- 
petition of  other  dealers,  as  well  as  the  question  of  accessibility. 
We  think  the  evidence  offered  insufficient  to  establish  plaintiffs* 
loss  of  profits  upon  the  sales  of  flour  and  for  the  non-delivery  of 
wheat,  and  that  the  defendant's  requests  to  that  effect  should 
have  been  given.  The  loss  of  profits  was  not  shown  with  rea- 
sonable certainity.  The  facts  of  this  case  clearly  distinguish  it 
from  the  cases  cited  by  plaintiffs'  counsel. 

2.  One  of  the  plaintiffs  was  permitted  to  testify,  against  the 
objection  of  the  defendant,  to  the  entire  loss  to  their  business 
from  the  cause  alleged  during  the  time  specified  in  the  com- 
plaint; the  witness  stating  that  it  was  the  sum  of 
$6500.  This  was  error.  The  question  was  one  of  Tw'timOTjr  •■ 
fact,  and  not  of  opinion ;  and  it  was  one  which  the  toSusiflewr 
jury  were  to  ascertain  from  facts  in  evidence  suflS- 
cient  at  least  to  base  a  reasonably  safe  conclusion  upon  as  to 
the  extent  of  the  damages  attributable  to  the  alleged  wrongful 
acts  of  the  defendant.  Nor  was  this  error  cured  by  subsequent 
explanations  aud  statements  of  fact  by  the  witness.  They  were 
altogether  too  indefinite  in  their  character,  as  a  basis  for  the  judg- 
ment of  the  jury.  And,  as  before  stated,  it  did  not  appear  that 
all  the  products  of  the  mill  were  not  sold,  or,  if  sales  were  de- 
layed, that  they  were  not  finally  sold  at  a  profit,  or  that  the 
diminution  in  the  shipments  of  wheat  was  not  made  up  by  pur- 
chases at  other  stations  or  warehouses,  or  what  commissions 
were  required  to  be  paid  for  extra  supplies  for  the  mill.  From 
the  complicated  nature  of  the  business,  it  might  indeed  be  diffi- 
cult for  a  witness  to  find  any  satisfactory  basis  for  an  estimate 
36  A.  &  E.  R.  R.  Cas.— 13 
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of  the  loss  of  plaintiffs*  profits  caused  by  defendant's  alleged 
wrongful  acts.     Order  reversed. 

Damages  for  Loss  of  Timey  Injuries  to  Business,  etc..  Caused  by  Railroad 
Obstructing  Highway.— See  Patterson  v.  Detroit,  etc.,  R.  Co.,  19  Am.  & 
Eng.  R.  R.  Cas.  415;  Texas,  etc.,  R.  Co.  v.  Self,  22  lb.  310. 

Railroads— Obstructing  Highways. — Where  the  obstruction  of  a  highway 
by  a  railroad  company  is  an  improper  one,  the  community,  through  its 
proper  officers  alone,  can  complain.  Campbell  v,  Pennsylvania  Schuylkill 
Valley  R.  Co.  (Pa.),  11  Cent.  Rep.  660. 

Same— Damages  Assessed  by  Views. — Where  a  jury  of  view,  appointed 
to  assess  the  damages  to  property  sustained  by  reason  of  the  construction 
of  a  railroad  as  contemplated  by  the  declared  plan  of  the  company  then 
being  carried  out,  has  assessed  a  sum  and  the  same  has  been  paid  by  the 
company,  the  owner  of  the  land  has  no  equity  to  compel  the  removal  of 
an  objectionable  obstruction  to  a  public  highway ;  for  every  injury  to  his 
land,  and  to  every  right  connected  therewith,  will  be  presumed  to  have 
been  considered  by  the  said  jury.  Campbell  v,  Pennsylvania  Schuylkill 
Valley  R.  Co.  (Pa.),  11  Cent.  Rep.  660. 

The  court  say  that  "  When  the  assessment  of  damages  in  this  case  was 
made,  every  injury  to  the  appellants'  land  or  to  any  and  every  right  con- 
nected therewith,  was  or  ought  toh  ave  been  considered  ;  hence,  we  must 
take  it  that  the  damage  done  to  their  right  of  way  in  the  public  road  was 
considered  and  disposed  of.  This  leaves  them  without  personal  cause  of 
complaint  concerning  the  obstruction  of  the  public  highway;  and  if  the 
community  has  such  cause,  its  officers  must  be  the  ones  to  complain,  and 
not  private  persons." 


Appeal  of  Township  of  North  Manheim. 

{Pennsylvania  Supreme  Court,  April  20,  1888.) 

Highway  Obstruction — Injunction — Pleading. — It  is  not  necessary  that  a 
bill  to  enjoin  an  obstruction  of  a  township  public  road  should  be  instituted 
in  the  name  of  the  commonwealth  at  the  instance  of  the  attorney-general, 
but  such  bill  is  maintainable  in  the  name  of  the  township. 

Same — Township  Supervisors — Powers. — Each  of  two  Supervisors  by 
whom  a  township  is  divided  into  two  districts,  for  convenience  in  repair- 
ing roads,  etc.,  has  power  of  his  own  motion  to  maintain  a  bill  in  the  name 
of  the  township  to  enjoin  an  obstruction  to  a  public  road  in  the  district 
under  his  immediate  control. 

Railroads— Verbal  Contract— Obstruction  of  Highway. — Neither  one  nor 
both  of  the  supervisors  of  a  township  have  power  to  make  a  verbal  con- 
tract binding  on  the  township,  having  for  its  object  the  substitution  of  a 
road  for  a  way  already  open  and  in  public  use,  nor  to  consent  to  an  im- 
pediment or  obstruction  of  a  highway. 

Same — Turnpike  Crossing — Void  Contract. — An  agreement  by  the  super- 
visors of  a  township  that  no  objection  will  be  made  to  the  crossing  of  a 
turnpikeby  a  railroad,  provided  the  company  will  construct  a  new  road 
so  as  to  connect  with,  a  highway  intersecting  the  turnpike  further  on,  is 
an  act  requiring  deliberation  and  judgment,  and  such  agreement  made  by 
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a  single  supervisor  without  the  concurrence  of  the  other  j^  void  as  against 
the  township.  • 

Same — Change  of  Turnpike — Reconstruction. — Pennsylvania  act  of  Feb- 
ruary 19,  1849,  sec.  13  (P.  L.  84),  providing  that  any  railroad  company  find- 
ing it  necessary  to  change  the  site  of  any  portion  of  any  turnpike  shall 
cause  the  same  to  be  reconstructed,  etc..  does  not  require  such  company 
to  first  longitudinally  appropriate  the  road  nor  forbid  a  change  of  site 
where  tlie  appropriation  consists  of  a  grade  crossing  at  an  angle  of  forty- 
five  degrees. 

Same— Crossing— Duty  of  Cornpany. — A  railroad  crossing  so  constructed 
as  not  to  endanger  the  reasonable  passage  of  persons  and  transportation 
of  property,  or  as  not  to  unnecessarily  interfere  with  the  public  highway,  is 
a  substantial  compliance  with  sec.  12  of  the  act  of  1849  (P.  L.  84),  provid- 
ing that  whenever  in  the  construction  of  such  road  it  shall  be  necessary  to 
cross  or  intersect  any  established  road  or  way,  it  shall  be  the  duty  of  the 
officers  of  the  company  so  to  construct  the  road  across  such  established 
road  or  way  as  not  to  impede  the  passage  or  transportation  of  persons  or 
property  along  the  same.  ^ 

Same — Crossing  at  Grade — Statutory  Regulation. — A  crossing  at  grade  of 
a  north  and  south  turnpike  at  an  angle  of  forty-five  degrees,  which  cross- 
ing, including  the  track,  is  twelve  feet  eight  inches  high,  the  northern  ap- 
proach being  two  hundred  feet  long  with  an  average  rise  of  five  and  one 
half  feet  to  the  hundred,  and  the  southern  approach  two  hundred  and 
forty-four  feet  with  an  average  rise  of  seven  feet  to  the  hundred,  both  ap- 
proaches being  from  nineteen  to  twenty  feet  in  width,  the  nearest  place 
being  seventeen  feet  in  width,  is  a  substantial  compliance  with  the  fore- 
going act,  although  there  is  a  cut  to  the  west,  and  a  traveller  approach- 
ing the  crossing  cannot  readily  see  or  hear  a  train  going  east,  where  the 
company  has  also  constructed  at  its  own  expense  a  new  road  starting  near 
the  beginning  of  the  northern  approach  and  connecting  with  the  highway 
which  intersects  the  turnpike  to  the  south,  the  distance  of  the  new  road  to 
the  point  of  intersection  being  only  one  hundred  yards  farther  than  by 
the  turnpike. 

Same — Crossing  above  Grade— Action  to  Compel — Costs. — Where  on 
the  final  hearing  of  a  suit  by  a  township  to  compel  a  railroad  company, 
which  was  about  to  cross  a  turnpike  at  grade,  to  make  the  crossing  above 
grade,  it  appeared  that  the  grade  crossing  was  properly  and  safely  con- 
structed, but  it  was  shown  that  a  new  road  constructed  by  the  company 
at  its  own  expense  to  connect  with  a  highway  intersecting  the  turnpike 
farther  on  was  some  three  feet  above  the  level  of  the  adjoining  country, 
and  that  a  creek  flowed  along  it  for  some  distance,  and  between  the  hear- 
ing before  the  master  and  the  final  hearing  the  company  had  be.q^un  to 
operate  its  line,  but  the  road  had  not  been  fenced,  although  a  year  had 
elapsed  since  the  building  of  the  connecting  road  had  been  commenced, 
the  company  will  be  required  to  pay  costs  upon  the  bill  being  dismissed,  the 
fencing  being  necessary  under  the  act  of  February  19,  1848,  sec.  13  (P.  L. 
49),  requiring  the  new  road  to  be  "  forthwith  constructed  in  as  perfect  a 
manner  as  the  original  road." 

Appeal  from  Court  of  Common  Pleas,  Schuylkill  County. 

Bill  in  equity  by  township  of  North  Manheim,  appellant, 
through  David  Shappell,  one  of  its  supervisors,  for  injunction. 
The  facts  appear  from  the  report  of  the  master,  to  whom  the 
case  was  referred.     The  report  is  in  part  as  follows  : 

"The  bill  in  equity  filed  by  complainant  sets  forth   that  for 
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more  than  twenty  years  past  there  has  been  a  public  township 
road  open  and  In  public  use  in  North  Manheim  township,  be- 
tween Landingville  and   Focht's  tavern ;  that  said  road  was  a 

good  and  level  road,  with  a  solid  foundation,  free 
^rf^Fileta!      from  mud,  and  continually  used  by  teams,  carriages^ 

and  foot  passengers,  to  and  from  Landingville,  and 
by  young  children  att5ending  school ;  that  the  Reading  &  Potts- 
ville  R.  Co.,  defendants,  incorporated  under  the  provisions  of  an 
act  of  assembly  of  this  commonwealth,  are  engaged  in  construct- 
ing a  railroad  between  Reading  and  Pottsville,  which  crosses  or 
intersects  said  public  road  at  an  angle  of  about  fifty  degrees,  and 
have  constructed  an  embankment  over  and  above  said  public 
road,  the  top  of  which  embankment  is  twelve  feet  or  more 
above  the  former  level  of  said  road,  and  have  filled  the  bed  of 
the  same  for  a  distance  of  about  1 50  feet  on  each  side  of  the 
'embankment,  making  the  ascent  on  each  side  very  steep,  being 
eight  feet  or  more  in  the  hundred  feet ;  that  the  unnecessary 
construction  of  the  embankment  and  fi-lling  up  the  public  road 
impedes  the  passage  and  transportation  of  persons  and  property^ 
and  renders  the  crossing  dangerous  to  the  safety  and  lives  of  the 
travelling  public,  and  difficult  for  loaded  teams,  carrying  freight 
to  and  from  Landingville,  for  shipment  over  the  Philadelphia  & 
Reading  R.;  that  the  construction  of  the  railroad  by  means  of  a 
cut  through  the  side  of  the  hill  on  a  curve  with  a  hill  on  the 
south  side,  and  the  barn  and  buildings  of  George  Adams  on  the 
north  side,  of  said  railroad  will  conceal  the  approach  and  deaden 
the  sound  of  engines,  trains,  and  cars  coming  from  the  west, 
thereby  constituting  an  additional  very  serious  danger  to  the 
travelling  public  passing  and  repassing;  that  this  impediment  to 
the  public  travel  could  easily  be  avoided  by  the. construction  of 
a  bridge  or  culvert  over  the  public  road,  and  that  there  is  no 
physical  hindrance  to  the  building  of  a  bridge  or  culvert,  nor 
any  reason  or  necessity  for  the  omission  to  build  either,  and  ask 
equitable  relief  as  follows:  (i)  That  the  defendants,  their 
servants,  agents,  and  employees,  be  restrained  by  injunc- 
tion from  further  filling  up  and  obstructing  the  said  town- 
ship road,  and  thereby  impeding  the  transportation  of  per- 
sons and  property  along  the  same;  (2)  that  the  defendants 
be  required  to  remove  the  obstructions  of  earth  and 
rock  from  the  bed  of  said  township  road  so  as  to  render 
public  travel  as  free,  unimpeded,  and  safe  as  formerly ;  (3)  that 
the  defendants  be  compelled  by  a  decree  of  the  court  to  erect  and 
maintain  a  proper  bridge  or  culvert  over  said  township  road  of 
a  width  not  less  than  the  width  of  the  township  road  as  now 
laid  out  and  used.  The  defendants,  in  their  answers  filed,  deny 
that  by  their  agents,  servants,  and  employees  they  are  engaged 
in  filling  up  and  obstructing  the  township  road,  as  stated  in  the 
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bill,  in  such  a  manner  as  to  impede  public  travel,  or  to  endanger 
the  safety  of  the  travelling  public.  They  aver  that  the  embank- 
ment was  thirteen  feet  and  eight  tenths  above  what  was  the 
surface  of  the  road,  and  the  approaches  do  not  exceed  seven 
feet  in  the  hundred  feet  at  any  place ;  that  the  ascent  is  easy 
and  gradual,  and  does  not  impede  the  public  travel,  nor  make  it 
difficult  for  loaded  teams,  nor  dangerous,  if  such  caution  is  used 
as  all  prudent  persons  would  use  at  such  a  crossing.  They  deny 
that  a  bridge  or  culvert  over  the  road  is  either  necessary  or  re- 
quired by  taw,  or  that  the  reason  for  not  constructing  a  bridge 
or  culvert  is  the  increased  cost,  and  further  deny  the  right  of 
complainant  to  dictate  to  or  interfere  with  them  as  to  the  man- 
ner of  the  construction  of  the  railroad.  They  admit  that  they 
were  notified  by  the  supervisor  of  the  township  not  to  build  the 
crossing  as  set  forth  in  the  bill.  It  appears  in  the  evidence 
that  the  road  in  question  leads  from  Landingville  to  the  cross- 
roads at  the  hotel  of  Jeremiah  Focht  (Continental  Hotel),  and 
from  thence  to  the  centre  turnpike,  the  whole  distance  through 
North  Manheim  township.  That  it  is  a  public  road,  open  and 
used  by  the  public  for  more  than  twenty-five  years,  and  is 
nearly  level.  From  the  point  where  the  embankment  crosses  it 
southwardly  towards  Landingville  it  passes  along  the  base  or 
foot  of  a  steep  hill  on  the  west  side.  The  road-bed  is  on  a  solid 
gravel  and  rock  foundation,  comparatively  free  from  mud,  and 
easily  kept  in  repair.  The  road  is  in  general  use  by  thefarfners 
and  others  in  the  vicinity  for  the  transportation  of  freight  and 
merchandise  to  and  from  the  Philadelphia  and  Reading  railroad 
station  and  canal  landings  at  Landingville,  by  children  attend- 
ing school,  and  by  the  public  generally.  A  passenger  coach 
between  Orwigsburg  and  Landingville  frequently  passes  along 
this  road  instead  of  the  more  direct  road.  The  defendants  have 
constructed  a  high  embankment  for  their  railroad  across  a 
ravine  or  narrow  valley  from  Scallop's  hill  on  the  east  to  the  hill 
on  the  west  at  the  crossing  in  question.  Immediately  on  the 
west  side  of  the  crossing  a  cut  or  excavation  is  made  through 
the  descending  slope  of  a  steep  hill  on  the  south.  The  embank- 
ment is  constructed  across  the  road  at  an  angle  of  about  45 
degrees,  with  a  slight  curve  to  the  south.  The  distance  across 
the  valley  traversed  by  the  embankment  is  450  yards,  or  there- 
about. At  the  foot  of  Scallop  hill  the  railroad  company  have 
constructed  a  culvert  or  archway  over  the  east  branch  of  Mo- 
hannon  creek.  Westwardly  about  100  yards  they  have  con- 
structed an  archway  over  the  direct  road  from  Orwigsburg  to 
Landingville.  The  embankment  at  the  crossing  is  1 1  feet  4 
inches  from  the  surface  of  the  road-bed  to  the  bottom  of  the 
ballast,  and  when  completed  and  the  track  laid  will  be  12  feet  8 
inches  above  the  "bed  of  the  road,  as  testified  to  by  the  chief  en- 
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gineer.  The  length  of  the  approach  on  the  north  side  is  200 
feet  to  the  top  of  the  embankment,  with  an  average  ascending 
grade  of  5J  feet  in  the  hundred  feet.  The  length  of  the  ap- 
proach on  the  south  side  is  244  feet,  with  an  average  ascending 
grade  of  7  feet  in  the  hundred,  the  steepest  grade  being  9  feet 
in  the  hundred  ;  but  by  extending  the  approach  80  feet  could 
be  reduced  to  an  average  grade  of  5^  feet  to  the  hundred. 
The  average  filling  on  either  side  is  nearly  20  feet,  the  narrow 
est  points  being  from  16  to  17  feet  wide.  The  road  before  the 
filling  was  of  the  uniform  width  of  33  feet.  The  respondents 
have  constructed  a  road  for  public  use  as  a  substitute  for  the 
road  in  question,  beginning  at  the  northern  approach  to  the  em- 
bankment crossing,  then  extending  parallel  to  and  75  feet  from 
the  embankment  until  it  intersects  the  Orwigsburg  road,  north 
of  and  near  the  archway  over  the  same.  Inasmuch  as  the 
highway  is  not  occupied,  was  not  in  a  line,  or  interfered  with  in 
any  way  by  the  construction  of  the  railroad,  except  by  crossing 
the  same,  it  cannot  be  regarded  as  a  change  of  the  site  of  the 
road  within  the  purview  of  the  thirteenth  section  of  the  acts  of 
19th  February,  1849,  which  provides  that  *  if  any  railroad  com- 
pany shall  find  it  necessary  to  change  the  site  of  any  portion  of 
any  public  road,  they  shall  cause  the  same  to  be  reconstructed 
forthwith,  at  their  own  expense,  on  the  most  favorable  location, 
and  in  as  perfect  manner  as  the  original  road.*  Nor  is  it  now 
claimed  by  the  solicitor  for  the  defendants  that  the  road  so  con 
structed  by  them  was  made  with  the  view  of  changing  the  site 
of  the  road,  but  to  furnish  to  the  public  a  substantial,  level  road 
through  the  archway  over  the  Orwigsburg  road,  which  they 
could  use  at  their  pleasure,  and  to  avoid  the  expense  of  the 
construction  of  a  bridge  or  archway  at  the  crossing  so  near  the 
archway  over  the  Orwigsburg  road,  the  two  roads  being  nearly 
parallel  at  that  point,  and  distant  from  the  other  325  yards,  .  .  . 
"Two  questions  are  presented:  (i)  Can  this  proceeding  be 
maintained  in  its  present  form?  (2)  Is  the  crossing  over  the 
public  road  constructed  in  the  manner  required  by  law?  In 
support  of  the  first  proposition  the  respondents  cite  the  follow- 
ing authorities:  O'Brien  v.  Railroad  Co.,  2  Amer.  Ry.  Cas.  90; 
2  Redf.  R.  R.  409 ;  Bigelow  v.  Bridge  Co.,  14  Conn. 
^^VJlt  5^5^  Higbee  v.  Railroad  Co.,  19  N.  J.  Eq.  276; 
thoritiMd^d".  Hinchman  v.  Railroad  Co.  17  N.  J.  Eq.  75  ;  George- 
town z/.  Canal  Co.,  12  Pet.  98;  Mechling  z/.  Bridge 
Co.,  I  Grant,  Cas.  416;  Com.  v.  Rush,  14  Pa.  St.  186;  Johnston 
V.  Railroad  Co.,  10  R.  I.  365.  On  the  same  point  the  complain- 
ant cites  2  Purd.  Dig.  1278,  pi.  43  ;  Id.  1401,  pi.  12;  City  of 
Philadelphia  v.  Friday,  6  Phila.  275  ;  City  of  Philadelphia  v. 
Railway  Co.,  8  Phila.  648 ;  City  of  Philadelphia  v.  Railroad 
Co.,  3    Grant,  Cas.  403  ;  Commissioners    v'.    Lone:,  i    Pars.     Eq. 
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Cas.  143 ;  Hacke's  Appeal,  loi    Pa.  St.  245  ;    Edge  v.  Com.,  7 
Pa.  St.  275.     The  jurisdiction  of  courts  of   equity  in  cases   of 
purpresture   and    nuisances  is   placed  beyond  dispute    by   the 
settled  law   of   England   and  of  the  several  states,  „    . 
including  the  state  of  Pennsylvania.     It   arises  from  diction  1"*" 
their  ability  to  give  a  more    complete   and  perfect  cwetjofpurw 
remedy  than  is  obtainable  at  law  in  order  to  prevent  Jn*jj|^^*'** 
an  irreparable  injury  to  individuals  or  to  the  public, 
and  also  to  suppress  oppressive  and  vexatious  litigation.     They 
can  interpose  when  courts  of  law  cannot,  to  restrain  and  prevent 
such  nuisances  which  are  threatened  or  in  progress,  as  well  as 
abate   those  already   existing.     The  exercise  of   the  power  to 
restrain  encroachments  on  rights  and  easements  which  are  held 
for  the  use  and  benefit  of  the  public,  is  often  the  only  efficient 
mode  of  defending  the  general  as  well  as  the  special  interest  of 
the  citizens  in  highways  and  other  public  accommodations,  and  to 
prevent  the  invasion  and  destruction  of  those  rights.     2  Story, 
Eq.  Jur.  §  924;  Commissioners  v.  Long,  i   Pars.  Eq.  Cas.  143; 
Com.  t;.  RailVoad  Co.,  24  Pa.  St.  159.     In  Hacke's  Appeal,  loi 
Pa.  St.  245,  Justice  Trunkey  says:  *  It   has   long   been  settled 
that  nuisances  to  rights  of  way  are  one  of  the  classes  of  cases  in 
which    the  equitable   remedy   by   injunction    may   be   sought. 
This  was  established  in  England  and  accepted  as  a  rule  in  this 
country.     No  case  has  been  cited  where  it  has  been  doubted  or 
denied.*     A  Sroad  distinction  is  made  as  to  acts  that  are  injur- 
ious to  the  public  and  those  that  are  especially  injurious  to  in- 
dividuals.    Private  citizens  have  no  right  of  action  either  in  law 
or   equity  for  the  suppression  of  a  public  nuisance  unless  they 
aver  and  prove  some  especial  damage  to  themselves,  or  a  par- 
ticular injury  distinct  from  that  which  they  suffer  in  common 
with   the   rest  of  the  public.     For  a  nuisance  that  is  merely  a 
public  wrong,  only  a  public  action  may  be  brought,  and  that 
must  be  done  by  the  proper  public  functionaries.     Mechling  v. 
Bridge  Co.,  i  Grant,  Cas.  416 ;  O'Brien  v.  Railroad  Co.,  2  Conn. 
R.   Cas.  90;  Bigelow  v.  Bridge  Co.,  14  Conn.  565  ;  Higbee  v. 
Railroad  Co.,  19  N.  J.  Eq.  276;  Georgetown  v.  Canal  Co.,   12 
Pet.  98.     It  is  undoubtedly  true  that  in  cases  of  public  nuisances 
or  public  wrongs  the  proceedings  are  generally  insti- 
tuted in  .the  name  of  the  commonwealth,  at  the  in-  whemay 
stance  of  the   attorney-general;  but   are   there  not  J^*^'j[J*|jJ.p"J^ 
other   public  functionaries  representing   the  public,  iteDBiunen 
within  the  meaning  of  the  supreme  court  in  the  case  andwrongi. 
of  Mechling  v.  Bridge  Co.,  who  may  maintain  a  suit  in 
such  cases?     No  better  argument  can  be  presented  than  is  fur- 
nished in  the  elaborate  opinion  of  Judge   King,  the  able  jurist, 
in  the  case  of  Commissioners  7\  Long,  i  Pars.  Eq.  Cas.  143,  and 
the  authorities  cited  by  him.  .  .  .  The  case  of  Commissioners  v. 
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Long  was  followed  by  the  case  of  City  of  Philadelphia  v,  Friday,  6 
Phila.  275,  which  was  an  application  for  a  special  injunction  to 
restrain  the  defendant  from  erecting  a  building  partly  on  Sec- 
ond street  in  said  city.  One  of  the  points  of  defence  was  that 
the  commonwealth  was  a  necessary  party.  In  remarking  upon 
the  objection,  Brewster,  J.,  says:  *In  England,  bills  similar  to 
the  present  have  been  entertained  and  relief  granted  upon  the 
complaint  both  of  municipal  corporations  and  of  individuals  ;*  cit- 
ing Mayor  v.  Bolt,  5  Ves.  129;  Sampson  v.  Smith,  8  Sim.  272, 
and  other  cases.  *  The  same  ruling  has  obtained  in  the  United 
States;*  citing  Trustees  v,  Cowen,  4  Paige,  510,  and  Hart  v. 
Mayor,  9  Wend.  571,  and  our  Pennsylvania  cases  (Commis- 
sioners V.  Long,  I  Pars.  Eq.  Cas.  143,  and  Borough  of  Frank- 
ford  V.  Lennig,  2  Phila.  403);  and  adds:  *  The  right  of  the 
city  and  her  citizens  to  restrain  nuisance  on  public  highways 
has  been  frequently  sustained, — in  cases  against  Clark  v.  Rail- 
road Co.,  3  Phila.  259;  Philadelphia  7/.  Railroad  Co.,  3  Grant 
Cas.  403.*  Remarking  upon  the  latter,  the  judge  says:  *  The 
language  of  Woodward,  J.,  is  so  forcible  and  directly  to  the 
point  as  to  settle  the  question  if  he  stood  unsustained  by  any 
other  authority.  He  says  the  most  obvious  purposes  for  which 
the  city  was  chartered  was  the  police  of  the  streets.  To  pre- 
serve and  maintain  them  as  pul^ic  highways,  the  power  of  taxa- 
tion was  conferred  upon  the  municipality,  and  it  has  been  largely 
exercised.  Every 'propertyholder  has  a  direct  and  vested  in- 
terest in  the  maintenance  of  the  municipal  authority  over  the 
streets.'  In  City  of  Philadelphia  v.  Railway  Co.,  8  Phila.  648, 
an  injunction  was  applied  for  to  restrain  the  construction  of  de- 
fendant's railway  on  Broad  street.  Allison,  P.J.,  uses  the  fol- 
lowing language :  *  After  the  repeated  instances  in  which  the 
court  has  interfered  m  cases  of  this  kind,  at  the  instance  of  the 
city,  the  question  ought  to  be  considered  at  rest,  even  though 
there  is  no  complaint  of  injury  to  the  immediate  property  of  the 
corporation,  but  where  the  wrong  is  done  to  the  citizens  of  the 
municipality,  and  of  the  commonwealth  generally.  Over  the 
streets  of  the  city  they  exercise  control  as  supervisors  of  the 
highways,  which  makes  it  obligatory  upon  them  to  see  that 
the  streets  are  kept  open  for  public  travel,  free  from  all  unlawful 
obstructions.  And  this  obligation  carries  with  it  the  responsi- 
bility of  the  city  for  loss  or  injury  sustained  by  the  citizens  by 
reason  of  neglect  or  improper  performance  of  their  duty,  if  it 
does  no  more,  and  subjects  the  individual  members  of  coun- 
cil to  indictment  and  punishment.  It  would  seem  to  follow 
that,  where  an  encroachment  is  about  to  be  made  on  one  of 
the  highways,  it  should  possess  the  right  to  prosecute  and 
defend  the  public  interests,  in  the  courts  of  the  common- 
wealth.* 
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"The  decisions  in  the  above  cases  seem  to  have  been  ac- 
quiesced in,  and  may  now  be  regarded  as  establishing  the  right 
of  the  corporate  authorities  of  a  city  or  municipahty  to  prose- 
cute a  bill  in  equity  in  cases  of  nuisances,  in  public 
highways,  injuriously  affecting  the  citizens  of  the  thorHiwi  of "' 
municipality,  and  of  the  commonwealth  generally,  mnniripaiiir 
The  principal  ground  upon  which  the  decisions  are  JJj*'  "»»*"**'■ 
founded  is  the  power  given  to  the  local  authorities 
over  the  streets,  their  duty  to  maintain  and  preserve  them  as 
public  highways,  which  makes  it  obligatory  upon  them  to  see 
that  the  highways  are  kept  open  for  public  travel,  free  from  all 
unlawful  impediments  and  obstructions,  and  the  liability  of  the 
municipality  for  loss  or  injury  sustained  by  reason  of  a  neglect 
or  improper  performance  of  this  duty.  The  acts  of  assembly 
declare  that  the  supervisors  of  each  township  shall  perform  the 
•duties  of  supervisors  of  the  public  roads  or  highways,  and  im- 
pose upon  them  the  duty  to  *  effectually  open  and  constantly 
keep  the  same  in  repair,  and  that  they  shall  at  all  seasons  be 
kept  clear,  of  all  impediments  to  easy  and  convenient  passing 
and  travelling,  at  the  expense  of  the  respective  townships.*  It 
being  thus  obligatory  upon  the  supervisor  to  see  that  the  pub- 
lic highways  are  kept  open  and  clear  of  all  impediments  to  easy 
and  convenient  travel,  and,  for  neglect  of  duty  in  this  respect, 
renders  them  liable  to  indictment  and  punishment,  and,  for  any 
loss  or  injury  sustained  by  reason  of  such  neglect,  holds  the 
township  responsible  in  damages ;  it  i&  fitting  and  proper  that  a 
township,  as  a  quasi  municipal  corporation,  having  capacity,  as  a 
body  corporate,  to  sue  and  be  sued  in  its  corporate  name,  should 
have  an  equal  right  with  the  corporate  authorities  of  a  city  to 
proceed  by  bill  in  equity  and  injunction  when  the  public  inter- 
ests of  the  citizens  submitted  to  their  charge  and  control  are  in- 
vaded.  In  Commissioners  v.  Long,  supra,  the  court  of  commoji 
pleas  sustained  the  right  of  the  township  authorities  to  proceed 
by  bill  in  equity.  The  master  arrives  at  the  conclusion  of  law 
that  the  bill  can  be  sustained  in  the  name  of  the  township  au- 
thority- 

"  Is  the  defendant's   railway  constructed    across  the   public 
highway  in  the  manner  required  by  law  ?     The  act  of  assembly 
of  April  4,  1868,  under  which  the  defendant's  railroad  company 
is   incorporated,  provides   that    the   corporation  shall  be  enti- 
tled to  exercise  all  the  rights,  powers,  and  privileges, 
and  be  subject  to  all    the    restrictions    and    liabili-  cnZiu^in 
ties,  of  the   act    regulating   railroad    companies  ap-  constructed  »§ 
proved  the   19th  of  February,  1849,  and  the  several  j^^n'r^^^J  >>y 
supplements  thereto.     The   12th  section  of  said  act 
{2  Purd.  Dig.  1 220)  provides  that  *  Whenever,  in  the  construction 
of  such  road  or  roads,  it  shall  be  necessary  to  cross  or  intersect 
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any  established  road  or  highway,  it  shall  be  the  duty  of  the 
president  and  directors  of  said  company  so  to  construct  the  said 
railroad  across  such  established  road  or  way  as  not  to  impede 
the  passage  or  transportation  of  persons  or  property  along  the 
same/  A  railway  company  may  construct  its  railway  across 
any  established  road  or  way  whenever  it  may  be  necessary  to 
cross  or  intersect  it ;  but  it  must  so  construct  it  that  it  will  not 
impede  the  passage  or  transportation  of  persons  or  property 
over  said  road  or  way.  If  it  so  constructs  its  railway  as  to  be 
a  serious  inconvenience  and  dangerous  o'bstruction  to  travel  along 
the  way  or  road,  it  may  be  indicted  therefor.  Railway  Co.  v. 
Com.,  90  Pa.  St.  300;  Richards  v.  Railroad  Co.,  45  N.  Y.  846; 
Swenk  v.  Railroad  Co.,  2  Chester  Co.  Rep.  177.  In  Com,  v. 
Railroad  Co.,  27  Pa.  St.  371,  Lewis,  J.,  says:  'The  duty  to  do  as 
little  damage  to  the  common  highway  as  possible,  consistent 
with  the  fair  uses  of  the  railroad,  carries  with  it  the  power  to  do 
such  acts  as  are  absolutely  necessary  to  avoid  such  damage.  If 
the  common  road  can  be  crossed  at  grade,  the  body  of  it  must 
be  so  altered  and  constructed  as  to  make  the  crossing  as  con- 
venient as  possible  for  wagons,  carriages,  etc.  If  the  railroad 
crosses  at  an  elevation  too  great  for  this,  the  common  road  may 
be  raised  to  a  reasonable  degree  by  embankment  and  a  bridge 
substituted  for  the  road,  as  it  may  be  depressed  so  as  to  admit 
of  a  passage  under  the  railroad.*  When,  therefore,  a  railroad 
has  a  right  to  cross  a  highway  or  run  in  proximity  to  it,  but  in 
doing  so  is  bound  to  so  use  its  privilege  as  not  necessarily  to 
interfere  with  the  public  highway,  it  must  be  allowed  to  create 
such  impediment  as  cannot  be  avoided  ;  but  those  which  are  not 
absolutely  necessary  to  the  making  and  using  of  the  railroad 
are  unlawful*  It  rnakes  no  difference  whether  the  road  is  a 
main  thoroughfare  or  an  unimportant  one — the  law  protects  all 
alike.     Com.  v.  Railroad  Co.,  supra, 

"  Have  the  defendants  complied  with  the  law  in  this  respect? 
The  evidence  develops  the  fact  the  defendants  have  constructed 
an  embankment  across  the  public  road  at  an  elevation  of  from 
10  feet  to  10  feet  4  inches  above  the  bed  of  the  road,  and,  when 
completed  and  the  tracks  laid,  will  be  12  feet  8  inches  above. 
To  overcome  this  elevation,  they  have  filled  up  approaches  on 
both  sides:  on  the  north  side  200  feet  in  length,  with  an  aver- 
age grade  of  5^^  feet  in  the  hundred  feet,  the  steepest  grade 
being  7  and  4-10  feet  per  hundred;  on  the  south  side  the 
approach  is  200  feet  or  more  in  length,  with  an  average 
grade  of  7  feet  per  hundred,  the  steepest  grade  in  50  feet 
being  9  feet  per  hundred.  By  extending  the  approach  80 
feet,  the  average  grade  could  be  reduced  to  5J  feet  per  hun- 
d!"ed  feet.  The  width  of  the  approach  is  nearly  20  feet,  the  nar- 
rowest point  being  16  to  17  feet  wide.     Tlie  embankment  crosses 
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the  highway  on  a  slight  curve  at  an  angle  of  about  45  degrees. 
Immediately  after  the  crossing  the  highway  to  the  west  a  cut  is 
made  through  the  lower  part  of  a  steep  hill,  on  the  south  side 
inclining  towards  the  excavation  or  cut.  The  road  from  Land- 
ingville  passing  along  the  easterly  steep  side  of  the  same  hill  to 
the  top  of  the  embankment  will  make  it  impossible  to  see  an 
approaching  train  from  the  west  until  the  traveller  from  the 
south  side  reaches  the  crossing,  by  reason  of  the  intervening 
point  of  the  hill ;  and  for  the  same  reason  it  will  be  difficult  to 
hear  the  sound  of  the  approaching  train,  or  to  determine  its 
distance  from  the  crossing.  The  barn  and  building  of  George 
Adams  on  the  north  side  of  the  cut  also  partially  obstructs  the 
view  of  a  train  from  the  same  direction.  It  is  conceded  that  the 
crossing  under  these  circumstances  will  imperil  the  safety  and 
lives  of  the  travelling  public  without  a  flagman  ;  but  even  with 
a  flagman,  when  one  considers  the  height  of  the  embankment, 
the  comparatively  steep  and  narrow  approaches,  the  obstruction 
to  the  view  of  approaching  trains,  the  danger  of  collision  by  the 
crossing  at  grade,  the  possible  neglect  of  the  flagman,  and  the 
delay  and  difficulty  of  the  ascent  to  the  embankment  by  heavily 
loaded  teams,  particularly  in  winter,  over  an  icy  surface,  it  cer- 
tainly impedes  the  passage  and  transportation  of  persons  and 
property,  and  imperils  the  safety  of  the  public  to  an  extent  not 
authorized  by  law,  especially  so  when  these  impediments,  incon- 
veniences, and  dangers  may  be  easily  avoided  by  a  crossing  over 
the  public  road  by  means  of  a  bridge  or  archway  with  perfect 
safety  and  without  disturbing  in  the  least  the  roadbed.  That 
there  is  sufficient  elevation  for  an  overgrade  crossing  is  not 
denied.  The  chief  engineer,  Mr.  Brendlinger,  assigns  three 
reasons  for  not  building  a  bridge  :  (i)  The  expense.  (2)  That  a 
bridge  causes  a  gap  in  a  railroad,  and  is  not  considered  solid. 
(3)  That  while  the  road  was  being  filled  in  he  was  called  on  by 
Mr.  Shappell,  the  supervisor,  and  his  counsel.  They  complained 
of  the  filling,  and  stated  that  the  railroad  companyiiad  no  right 
to  impede  public  travel.  Mr.  Brendlinger  replied  that  he  would 
provide  a  road  for  travel  until  a  new  road  was  built  equally  as 
good :  that  he  could  not  take  a  road  without  replacing  it  with 
another  equally  as  good ;  and  that  he  proposed  making  a  road 
on  the  location  on  which  the  new  road  has  since  been  built. 
They  expressed  their  satisfaction,  and  left  with  the  understand- 
ing that  if  the  new  road  was  made  there  would  be  no  objection 
to  having  the  old  road  filled  up  and  crossed  at  grade.  Conse- 
quently the  respondents  constructed  a  road  for  public  use,  a 
level  road  from  Adams'  barn  to  the  Orwigsburg  road,  thence 
through  the  archway  over  the  same  to  Landingvillc,  which  can 
be  used  by  the  public,  instead  of  the  road  over  the  crossing,  and 
having  incurred  the  expense  of  the  archway  over  the  Orwigsburg 


Digitized  by 


Google 


204  APPKAL   or   TOWNSHIP   OF   NOKTIl    MAMIEIM. 

road,  it  would  be  an  unnecessary  expense  to  construct  a  bridge 
at  the  crossing  so  near  the  archway,  the  distance  being  335  yards. 
That  such  a  verbal  agreement  or  understanding  was  had  is  denied 
by  Mr.  Shappell ;  but,  assuming  the  facts  to  be  as  represented, 
such  a  contract  is  an  act  requiring  deliberation  and  judgment, 
and  therefore  the  act  of  a  single  supervisor  without  the  concur- 
rence of  the  other  supervisor  is  void  as  against  the  township. 
Cooper  V.  Lampeter  Tp.,  8  Watts,  125.  See  notes  to  2  Purd. 
Dig.  1278.  Neither  one  or  both  of  the  supervisors  can  make 
any  contract  binding  upon  the  township  or  the  public  having 
for  its  object  the  substitution  of  a  road  for  one  opened  and  in 
public  use,  or  consent  to  an  impediment  or  obstruction  of  a  high- 
way in  the  township.  The  evidence  shows  that  a  bridge  can  be 
built  for  a  single  track,  which  the  embankment  calls  for,  at  a 
cost  of  between  $4000  and  $5000,  and  for  a  double  track  be- 
tween $5000  and  $6000.  In  Railway  Co.  v.  Com.,  sitpra,  the 
construction  of  a  mound  two  feet  high  on  one  side  of  the  railroad 
track,  and  four  feet  on  the  other  side,  on  a  descending  grade, 
was  held  to  be  a  serious  inconvenience  and  dangerous  obstruc- 
tion to  travel,  and  the  maintenance  of  it  a  nuisance.  Justice 
Mercur  says:  "It  is  no  sufficient  answer  to  the  wrong  com- 
mitted to  prove  that  it  would  require  the  expenditure  of  from 
$5000  to  $8000  to  so  lower  the  bed  of  the  road  as  to  allow  it  to 
pass  under  the  railroad.  The  sum  is  not  so  great  as  to  absolve 
the  railroad  company  from  its  duty  to  so  make  the  crossing  that 
it  shall  not  endanger  the  reasonable  passage  of  persons  and  the 
transportation  of  property  over  the  road.*  The  ruling  of  Judge 
•  Mercur  will  apply  with  great  force  to  the  present  case,  where 
the  embankment  is  much  higher  and  the  danger  more  obvious. 
See  also  Railroad  Co.'s  Appeal,  93  Pa.  St.  150.  Although  the 
respondents  have  made  a  new  road  for  public  use,  which  may  be 
travelled  over  by  the  public,  instead  of  the  road  over  the  cross- 
ing, yet,  so  long  as  the  highway  remains  open,  in  public  use,  and 
not  vacated  in  the  manner  required  by  law,  the  public  have  a 
right  to  pass  over  it  free  from  serious  inconvenience  or  unlawful 
impediment.  .  .  ." 

The  master  reported  the  following  decree:  "(i)  That  the  de- 
fendant be  enjoined  and  directed  to  remove  all  obstructions  of 
Hftster'sde-  earth  and  rock  complained  of  in  said  bill  from  the 
«»••••  bed  of  the  public  road  described  therein,  so  as  to 

render  public  travel  upon  said  road  as  free,  unimpeded,  and  safe 
as  formerly ;  (2)  that  the  defendants  be  enjoined  and  directed 
to  erect  and  maintain  a  proper  bridge  or  archway  over  said 
public  road."  The  defendant  excepted  thereto,  and  the  bourt, 
after  argument  on  exceptions,  delivered  the  following  opinion  : 
"  The  defendant  denies  the  right  of  the  plaintiff  to  maintain 
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this  action,  and  alleges  that  the  commonwealth,  at  the  instance 
of  the  attorney-general,  is  the  proper  party.  The 
master  has  considered  this  subject  at  considerable  cwtrt.*"  ^' 
length,  and  cited  numerous  authorities  to  sustain  the 
conclusion  at  which  he  arrived.  He  resolved  the  question  In 
favor  of  the  plaintiff,  and  determined  that  the  township  may 
sustain  a  proc.eeding  in  equity  against  the  defendant  to  prevent, 
by  injunction,  the  erection  and  maintaining  of  a  public  nui- 
sance in  its  highway  without  the  intervention  of  the  attorney- 
general.  We  will  not  stop  to  review  these  authorities,  but,  for 
tlie  purposes  of  this  case,  accept  his  conclusion  upon  this  sub- 
ject as  correct.  We  may,  however,  direct  attention  to  the  fact 
that  this  proceeding  seems  to  have  been  instituted  by  David 
Shappell,  who  is  but  one  of  the  supervisors.  North  Manheim 
township  has  two  supervisors,  who,  for  the  purpose  of  repairing 
the  roads,  bridges,  etc.,  have  divided  the  township  into  two  dis- 
tricts. While  the  township  may  sustain  this  action,  it  may  be 
questioned  whether  one  supervisor  can,  without  the  consent  of 
the  other,  institute  and  conduct  legal  proceedings  in  the  name 
of  the  township.  The  defendant,  at  the  time  of  the 
argument,  contended  he  cannot.  The  ordinary  re-  '""^IJ^V®'"^ 
pair  of  roads  and  bridges,  and  opening  roads,  author-  onTsupe  "wiar! 
ized  by  the  court  of  quarter  sessions,  are  ministerial 
duties,  and  maybe  performed  by  one  supervisor.  Hence  it  was 
ruled  in  Hopewell  v.  Putt,  2  Wkly.  Notes  Cas.  46,  that  where 
one  supervisor  awarded  a  contract  for  building  a  new  road,  a 
person  who  paid  money  on  the  contract  at  the  request  of  the 
supervisor  could  recover  the  same  from  the  toWnship.  One  su- 
pervisor cannot,  however,  levy  a  tax  to  pay  the  debts  contracted 
and  expenses  incurred  in  the  township.  The  consent  of  both  is 
required,  because  it  is  a  deliberative  and  not  a  ministerial  duty. 
Cooper  V,  Lampeter  Tp.,  8  Watts,  125.  In  Union  Tp.  v.  Gib- 
boney,  94  Pa.  St.  537,  Justice  Trunkey  reviews  our  authorities 
upon  this  subject,  and  discusses  the  power  of  supervisors.  From 
.  this  decision  we  gather  that  the  general  rule  is  that  "  one  super- 
visor  cannot  bind  the  township  for  the  performance  of  a  con- 
tract, the  propriety  of  entering  into  which  is  the  subject. of 
deliberation  and  the  exercise  of  judgment ;  but  he  may  in  mat- 
ter purely  ministerial.  When  the  business  requires  deliberation, 
consultation,  and  judgment,  all  should  be  consulted,  because 
the  advice  and  opinions  of  all  may  be  useful,  and  though  they 
do  not  unite  in  opinion  a  majority  may  act  when  there  are 
more  than  two."  In  Somerset  Tp.  if.  Parson,  105  Pa.  St. 
360,  we  have  an  illustration  of  what  is  meant  by  ministerial 
and  deliberative  duties.  There  were  four  supervisors  in  the 
township.  They  met,  laid  laid  the  road  tax,  and  fixed  the 
wages  to  be  allowed  for  all  hands,  teams,  and  plow,  and  agreed 
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to  be  responsible  if  the  plow  was  broken.  As  to  the  damage  to 
the  plow  the  undertaking  of  the  supervisor  was  held  to  be  *  out- 
side and  beyond  the  ministerial  power  delegated  to  him/  As  to 
the  hire  of  the  man,  team,  and  plow  it  was  said  :  *  It  is  in  the 
line  of  his  ministerial  duty  to  open  or  repair  a  road,  and  he  can 
therefore  employ  laborers  for  that  purpose.'  Is  the  institution 
of  legal  proceedings  such  an  act,  the  propriety  of  which  requires 
deliberation  and  the  exercise  of  judgment.*^  If  so,  it  is  beyond 
the  power  of  one  supervisor.  Since,  however,  this  proceeding 
was  instituted  to  remove  an  alleged  obstruction  to  one  of  the^ 
roads  under  the  care  of  Mr.  Shappell,  we  will  resolve  any  doubt 
upon  this  subject  in  favor  of  the  plaintiff.  The  defendant  is  a 
corporation  duly  incorporated  under  the  provisions  of  the  act  of 
February  19,  1849.  The  twelfth  section  of  the  act  of  1849  (^-  L. 
84)  contains  this  language :  *  Whenever,  in  the  construction  of 
CoDHtruetion  ^uch  road  or  rqads,  it  shall  be  necessary  to  cross  or 
orerofiKiBffM  intersect  any  established  road  or  way,  it  shall  be  the 
reqnireiibjr  duty  of  the  president  and  directors  of  the  said  com- 
**'  pany  so  to  construct  the  said  road  across  such  estab- 

lished road  or  way  as  not  to  impede  the  passage  or  transporta- 
tion of  persons  or  property  along  the  same.*  There  can  be  no 
doubt  of  the  right  of  the  defendant  to  cross  or  intersect  a  public 
highway  under  the  provision  of  the  act,  either  at  grade,  above  or 
below  grade.  See  Struthers  v.  Railway  Co.,  87  Pa.  St.  282 ; 
Com.  V,  Railroad  Co.,  27  Pa.  St.  354,  371  ;  and  Railroad  Co.'s 
Appeal,  18  Wkly  Notes  Cas.  421.  It  becomes  important  to  de- 
termine how  the  language,  *  so  as  not  to  impede  the  passage  or 
transportation  of  person  or  property  along  the  same,*  shall  be 
understood.  The  word  'impede*  is  almost  synonymous  with 
the  word  *  obstruct,*  except  that  it  is  seldom,  if  ever,  used  to 
signify  an  entire  blocking  up  of  the  way.  It  is  an  obstacle,  not 
an  impassable  barrier.  To  understand  this  word  in  this  way, 
and  say  that  a  grade  crossing  must  be  of  such  a  character  as  not 
to  be  an  obstacle  in  the  way,  or  an  obstruction  to  the  passage  or 
transportation  of  person  or  property,  is  to  prohibit  grade  cross- 
ings entirely.  In  the  railway  laws  of  Massachusetts  it  is  pro- 
vided that  crossings  shall  be  constructed  so  as  not  to  obstruct  a 
turnpike  or  road.  In  Spear  if.  Cummings,  23  Pick.  226,  it  was 
held  to  mean  that  they  should  be  built  so  as  to  cause  the  least 
possible  inconvenience  or  impediment.  By  a  statute  of  this 
commonwealth  owners  of  lands  adjoining  navigable  streams 
were  permitted  to  build  dams,  provided  they  did  not  obstruct 
or  impede  navigation  or  prevent  fish  from  passing  up  the  stream.  * 
In  Bacon  v,  Arthur,  4  Watts,  440,  our  supreme  court  held  that  if 
these  words  were  taken  literally,  the  owners  could  not  avail 
themselves  of  the  privilege  at  all ;  but  as  this  construction  would 
have  been  contrary  to  the  grant  itself,  a  more  liberal  one  was 
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adopted,  and  a  dam  that  did  not  materially  hinder  was  held  to 
be  all  that  was  required.  In  Com.  v.  Railroad  Qo.,  supra,  the 
words  *  impede/ *  obstruct/  and  *  hinder*  were  considered  and 
construed  by  Black,  C.  J.,  and  Lewis,  J.,  to  mean,  so  as  not 
to  unnecessarily  interfere  with  the  public  highway.  Accepting 
these  decisions  as  authorities  upon  this  subject,  we  conclude 
that  where  a  crossing  is  so  constructed  as  not  to  endanger  the 
reasonable  passage  of  persons  and  transportation  of  property, 
or  as  not  to  unnecessarily  interfere  with  the  public  highway,  it  is 
a  substantial  compliance  with  the  twelfth  section  of  the  act  of 
1849.  The  crossing  in  question,  including  the  track,  is  12  feet 
and  8  inches  high.  The  northern  approach  is  200  ft.  long,  and 
of  the  average  rise  of  5^  feet  to  the  hundred.  The  southern  ap- 
proach is  244  feet  long  and  of  the  average  rise  of  7  feet  to  the 
hundred.  The  approaches  are  from  19  to  20  feet  wide,  and  in 
the  narrowest  place  about  17  feet.  In  addition  to  this  the  mas- 
ter says  that  as  the  railroad  enters  a  cut  going  west,  a  traveller 
approaching  from  the  south  cannot  see  the  approaching  train 
from  the  west  until  he  is  close  to  it,  and  for  the  same  reason 
cannot  so  well  hear  its  approach.  He  finds  that  without  a  flag- 
man this  crossing  would  be  dangerous,  and  that  if  a  flagman 
were  placed  there  he  might  possibly  be  negligent  in  the  dis- 
charge of  his  duty.  If  this  crossing  requires  a  flagman  it  is  the 
duty  of  the  defendant  to  put  one  there,  and  we  cannot  presume 
that  this  duty  will  not  be  performed,  or  that  the  flagman,  when 
put  there,  will  be  negligent,  and  then  consider  these  presump- 
tions in  determining  this  controversy. 

"  There  is,  however,  another  matter  to  be  considered  in  con- 
nection with  the  character  of  this  crossing.  The  master  finds  as 
a  fact,  and  there  is  no  controversy' upon  this  subject,  that  the 
railroad  company  built  a  level  road  from  Adams*  barn  to  the 
Orwigsburg  road,  a  distance  of  335  yards.  The  Orwigsburg  road 
leads  through  an  archway,  and  passes  on  to  Landingville.  That 
this  new  road  does  not  increase  the  distance  to  any  given  point 
more  than  100  yards,  is  substantially  built  on  good  foundations, 
with  a  top  dressing  of  from  6  inches  to  2  feet  of  broken  stone 
and  earth.  This  road  is  of  the  average  width  of  21  feet,  and  pf 
the  average  distance  of  75  feet  away  from  the  railroad.  The 
defendant's  engineers  testified  that  this  road  was  built  in  pur- 
suance of  an  understanding  with  Mr.  Shappell  that  if  the  com- 
pany provided  this  new  road  there  would  be  no  objection  to 
having  the  old  road  filled  up  and  crossed  at  grade.  Mr.  Shappell 
denied  this ;  but  the  master  assumes  the  fact  to  be  as  repre- 
sented, and  concludes  that  such  an  agreement,  made  by  one 
supervisor,  would  be  void  as  against  the  township,  because  it  is 
an  act  requiring  deliberation  and  judgment.  We  agree  with  this 
conclusion,  and  think  we  could  safely  go  further  and  say  that 
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both  the  supervisors  could  not  by  their  agreement  vacate  or 
change  the  location  of  any  of  the  public  roads  of  the  township. 
But  it  is  not  a  question  of  the  power  of  the  supervisors  to  change 
this  road,  but  whether  the  legislature  has  conferred  upon  the 
defendant  the  power  to  do  so.  The  thirteenth  section  X)f  the' 
act  of  1849  ^^  ^^^  ^^^^  language  :  *  If  any  such  railroad  company 
shall  find  it  necessary  to  change  the  site  of  any  portion  of  any 
turnpike  or  public  road,  they  shall  cause  the  same  to  be  recon- 
structed forthwith,  at  their  own  proper  expense,  on  the  most 
favorable  location,  and  in  as  perfect  a  manner  as  the  original 
road/  Then  follows  a  provision  securing  parties  any  damages 
they  may  suffer  by  the  change.  Our  present  learned  chief  jus- 
tice, in  speaking  of  this  section  of  the  act  of  1849,  says:  *  It  is 
an  unconditional  power  to  a  railroad  company  to  construct  its 
railroad  upon  a  public  road,  but  commands  what  the  company 
shall  thereupon  do.  The  legislature  authorizes  the  original  high- 
way to  be  changed  to  another  form  of  highway.  The  act  of 
1849  gives  to  all  railroad  corporations,  subject  to  its  provisions, 
the  right  to  take  possession  of  such  portions  of  any  public  road 
as  come  within  the  line  of  its  tracks.*  To  the  commonwealth 
belongs  the  franchise  of  every  highway  within  its  limits,  as  a 
trustee  of  the  public.  Every  public  road  therein  exists  by  force 
only  of  the  commonwealth's  authority.  So  every  railroad  has 
its  franchise  by  grant  from  the  state.  See  Railroad  Co.  v.  Com., 
73  Pa.  St.  37.  In  Parke's  Appeal,  64  Pa.  St.  137,  Thompson, 
C.  J.,  says:  *  Neither  the  court  below  nor  this  court  have  any 
right  to  interfere  with  the  location  made  by  the  company  on  the 
score  of  preference,  if  any  be  felt.  Our  only  question  is  whether 
it  has  or  has  not  exceeded  a  discretion  on  the  subject  apparent 
on  the  face  of  the  act  of  incorporation.  Now  mark  the  language 
of  the  act :  "  If  any  such  railroad  company  shall  find  it  necessary 
to  change  the  site  of  any  portion  of  any  turnpike  or  public 
road."  *  There  is  nothing  in  this  that  requires  that  the  company 
should  first  longitudinally  appropriate  the  road  in  order  to  ac- 
quire the  right  to  change  its  site.  Now,  is  there  anything  in  the 
section  to  forbid  the  company  changing  the  site  of  the  road 
when  the  appropriation  consists  of  a  grade  crossing  at  an  angle 
of  forty-five  degrees.  It  is  therefore  difficult  to  understand 
how  we  could  give  such  construction  to  this  language  as 
would  authorize  a  railway  company  to  exercise  the  power 
it  confers,  only  upon  condition  that  its  track  was  placed  length- 
wise upon  some  part  of  the  public  highway.  But  should 
this  be  regarded  as  doubtful,  still  the  fact  remains  that 
the  presence  of  this  new  road  affords  to  every  traveller, 
whether  on  foot  or  by  vehicle,  an  opportunity  to  decide  for 
himself  whether  Ije  will  make  the  ascent  and  cross  the  track  at 
grade,  or  whether  he   shall   journey  100  yards   farther,  under 
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through  the  archway,  upon  a  practically  level  road,  and  thus  avoid 
entirely  both  the  ascent  and  grade  crossing.  Under  these  circum- 
stances, the  master  recommends  that  we  shall  enjoin  the  defend- 
ant and  direct  the  removal  of  the  embankment  which  was  there 
when  the  bill  was  filed  ;  and,  second,  that  we  direct  the  defend- 
ant to  erect  and  maintain  a  proper  bridge  or  archway  over  said 
public  road.  Without  further  discussion,  we  may  say,  every 
member  of  the  court  has  examined  this  subject,  and  we  are 
unanimous  in  the  conclusion  that  this  decree  should  not  be  en- 
tered. We  are,  however,  not  prepared  to  dismiss  the  complain- 
ant's bill  at  this  time.  At  the  time  of  the  hearing  before  the 
master,  the  new  road  was  not  completed,  but  the  defendant  was 
engaged  in  putting  on  the  top  dressing  of  stone,  etc.  The  re- 
port shows  that  it  was  then  contemplated  that  this  road  should 
be,  in  part  at  least,  fenced.  The  above  dressing  has  been  com- 
pleted, but  the  fencing  has,  in  point  of  fact,  been  entirely  neg- 
lected. The  channel  of  the  east  branch  of  the  Mohannon  creek 
has  been  changed  by  the  defendant,  and  the  creek  now  flows 
along  the  northern  side  of  the  new  road  for  some  distance.  The 
embankment  of  the  new  road  is,  at  some  places,  as  much  as  three 
feet  above  the  level  of  the  adjoining  territory.  The  supervisor 
testified  that  this  road  should  be  fenced  upon  both  sides,  and 
the  master  regards  proper  fencing  of  portions  of  it  as  a  necessity. 
The  act  commands  that  in  case  the  site  of  a  road  shall  be  changed, 
the  new  road  shall  be  constructed  forthwith  **  on  the  most  favor- 
able location  and  in  as  perfect  a  manner  as  the  original  road." 
It  is  but  proper  that  the  provision  of  the  act  should  be  fully  ob- 
served in  the  construction  of  the  new  road.  These  considera- 
tions lead  us  to  believe  that  proper  fencing  of  the  substituted 
road  would  be  but  a  reasonable  precaution,  and  really  necessary 
to  make  it,  in  the  language  of  the  act,  **  in  as  perfect  a  manner 
as  the  original  road."  In  view^  of  the  fact  that  more  than  a 
year  has  elapsed  since  the  defendant  began  the  construction  of 
this  new  road,  and  its  railroad  is  now  being  operated  by  them, 
and  that  no  attempt  has  yet  been  made  to  fence  any  part  thereof, 
although  fencing,  to  a  certain  extent  at  least,  would  seem  to  be 
necessary  according  to  the  testimony  of  both  sides, — it  seems  but 
proper  that  the  defendant  should  pay  the  costs.  And  now, 
January  3,  1887,  it  is  ordered  that  upon  the  defendant's  properly 
fencing  the  substituted  road  in  question,  within  a  reasonable 
time,  and  paying  the  costs,  the  complainant's  bill  shall  be  re- 
regarded  or  dismissed." 

Plaintiff  thereupon  took  his  appeal. 

IV,  F.  SJiepherd  and  G,  H.  Gerber  for  appellant. 

Guy  E,  Farquhar  for  appellee. 

Per  Curiam. — The  carefully  considered  opinion  of  the  court 
86  A.  &  E.  R.  R.  Cas.— 14 
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below  relieves  us  from  the  necessity  of  an  extended  review  of 
either  the  facts  involved  or  the  law  governing  the  subject-mat- 
ter in  controversy.  The  appeal  is  dismissed,  and  the  decree 
affirmed,  at  costs  of  appellant. 

Injunction  to  Restrain  Obstructions  of  Streets  and  Higiiways  by  Con- 
struction of  Railroads. — See,  ante,  Dodge  v,  Pennsylvania  R.  Co.,  i8o. 
and  note. 

Dutyof  Company  to  Restore  Highway  as  Not  to  impede  Travel  at  Crossing. 
—See  Evansville.  etc.,  R.  Co.  v.  Carvener,  32  Am.  &  Eng.  R.  R.  Cas.  134, 
and  cases  from  this  series  cited  in  note,  p.  136. 


Board  of  Commissioners  et  at. 

V, 

State  ex  reL  Cottingham  et  al 
{Indiana  Supreme  Court,  July  10,  1888.) 

Railroad  Companies— Municipal  Aid— Not  a  Donation.— Under  the  stat- 
utes of  Indiana,  the  mere  fact  that  the  inhabitants  of  a  township  have 
subscribed  to  stock  in  aid  of  the  construction  of  a  railway  does  not  entitle 
the  company  to  demrnd  the  money  subscribed,  as  a  donation  ;  but  the  tax- 
payers have  a  right  to  determine,  by  their  petition  and  their  votes,  whether 
tlie  aid  voted  shall  be  by  way  of  taking  stock  in  the  company  or  by  way  of 
donation. 

Same— Subscription  to  Stock— How  Made.— Under  the  act  of  1869  (Acts 
Sp.  Sess.  1869,  p.  92)  relating  to  the  subscription  by  the  inhabitants  of  a 
townsliip  in  aid  of  the  construction  of  a  railway,  providing  that  "Said  board 
of  commissioners  may,  after  the  assessment  herein  provided  for,  or  any  part 
thereof,  shall  have  been  collected,  take  stock  in  such  railroad  company  from 
time  to  time,  in  the  name  of  the  proper  township,  and  pay  therefor  when 
the  same  is  taken  out,  the  money  to  be  collected  as  aforesaid,'*  etc.,  the 
simple  voting  of  the  aid  by  the  township  is  not  a  subscription  to  the  stock; 
but  the  subscription  is  to  be  made  by  the  county  board,  which  for  that 
purpose  acts  as  the  accent  of  the  township:  and  until  they  execute  that 
power  and  authority,  there  is  no  perfected  subscription. 

Same— Foreclosure— Rights  of  Purchasers— Release  of  Unpaid  Subscrip- 
tions.— Indiana  Rev.  Stat,  of  1881,  sec.  3945  et  se-q.,  entitled  "An  act  to  au- 
thorize, etc.,  the  sale  of  railroads  to  enable  purchasers  of  the  same  to  form 
corporations,  and  to  exercise  corporate  powers,"  etc.,  providing  that,  in  a 
case  of  a  foreclosure  sale  of  any  railroad,  etc.,  the  purchaser  may  form  a 
corporation  with  power  to  operate  the  road ;  section  3947  of  which  statute 
provides,  in  substance,  that  such  purchasing  corporation  shall  possess  all 
the  powers,  rights,  etc..  which  were  possessed  by  the  vendor  company,  and 
shall  have  power,  at  any  time  after  the  formation  of  the  corporation  as 
aforesaid,  to  assume  any  debts  and  liabilities  of  the  former  corporation,  and 
to  make  such  adjustment  and  settlement  with  any  stockholder  or  creditor 
as  may  be  deemed  expedient,  provided  that  all  subscribers  to  the  original 
Slock  shall  be  released  and  discharged  from  all  their  unpaid  subscriptions 
which  shall  not  have  been  previously  settled  or  arranged  by  agreement  or 
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compromise,  etc., — was  intended  to  protect  subscribers  by  cancel! in^^  all 
obligations  to  pay  unpaid  subscriptions  to  such  stock  in  all  cases  where 
there  shall  not  have  been  an  adjustment  by  agreement  or  compromise. 

Same — Protection  of  Subscribers — Statutory  Construction. — That  act  was 
not  intended  to  subserve  anymere  temporary  purposes,  its  terms  being 
general,  and  applicable  to  all  purposes  arismg  subsequently  to  its  passage. 
The  proviso  protects  all  subscribers  to  stock  in  railway  companies,  al- 
though at  the  time  of  its  passage  there  was  no  law  authorizing  municipal 
corporations  to  vote  aid  and  become  stockholders  in  railway  companies. 

Same — Municipal  Subscription  to  Stoclc — Design  of  Statute. — The  Indiana 
statute  authorizing  townships  to  aid  railway  companies  by  way  of  taking 
stock  therein  contemplates  that  the  township,  by  being  a  stockholder,  may 
have  such  an  interest  in  the  property  of  the  corporation  as  shares  of  stock 
usually  represent,  and  such  an  influence  in  the  management  of  its  affairs 
as  any  other  holder  of  a  like  amount  of  stock  usually  has. 

Same— Unjust  Subscription— Sale  Cuts  off  Rights.— The  act  of  1865  (Ind. 
Rev.  Stat.  1881)  was  enacted  upon  the  theory  that,  where  a  railway  com- 
pany no  longer  own  the  railroad  by  reason  of  a  judicial  sale  as  provided  in 
that  act,  an  unpaid  subscription  to  its  stock  ought  not  to  be  coerced  for  the 
reason  that  the  subscribers  cannot  acquire  an  interest  in  the  railway  nor 
have  a  voice  in  its  management. 

Same— Failure  to  Pay  Subscription — Mandamus  by  Purchaser. — Mandamus 
•does  not  lie  in  favor  of  a  railway  company  purchasing,  al  foreclosure  sale, 
the  capital  stock  of  an  insolvent  railway  company  to  which  the  people  of 
the  township  had  voted  aid.  to  compel  the  levy^  and  collection  of  a  tax 
for  the  purpose  of  paying  them  the  amount  voted  in  aid  of  the  original 
company. 

Appeal  from  Circuit  Court,  Hamilton  County ;  on  petition  for 
rehearing. 

Elmer  Cottingham  and  the  Midland  R.  Co.,  as  relators,  filed 
their  complaint  against  the  board  of  commissioners  of  Hamilton 
county  and  James  W.  Crooks,  as  the  auditor  of  that  county, 
asking  that,  by  a  writ  of  mandate,  said  Crooks  be  compelled  to 
place  the  amount  of  an  appropriation  voted  in  aid  of  the  Ander- 
son, Lebanon  &  St.  Louis  R.  Co.,  whose  successor  the  Midland 
R.  Co.  was,  upon  the  tax  duplicate  for  collection,  and  that  the 
county  board  should  be  compelled  to  make  an  order  for  its  col- 
lection. An  alternative  writ  of  mandate  having  been  served,  and 
a  demurrer  thereto  sustained,  a  peremptory  writ  ordered. 

Defendant's  appeal. 

SkirtSj  Shirts  &  Fertig  for  appellants. 

Kane  &  Davis  and  Henry  Crawford  for  appellees. 

ZOLLARS,  J. — Counsel  for  appellee  contend,  with  vigor  and 
ability,  that  in  this  state,  as  elsewhere,  there  is  no  difference  be- 
tween an  appropriation  by  a  municipality  by  way  of  Dintinction be- 
a  donation  and  by  way  of  taking  stock  in  the  railway  *^«*n  «*«»»- 
company  to  which  aid  is  voted.     That  our  statutes  cipamy"nd'' 
clearly  recognize  and  create  such  a  distinction  is,  in  nobscriptioii 
our  judgment,  so  plain   as   to   leave  no  reasonable  to«to«k. 
ground    for    controversy.     The    first    section    of    the   act    of 
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1869  (Acts  Sp.  Sess.  1869,  p.  92  et  seq.),  as  stated  in  the  prin- 
cipal opinion,  provided  that,  when  a  petition  was  presented  to 
the  county  board  asking  that  a  township  should  make  an  appro- 
priation by  taking  stock  in  or  donating  money  to  a  railway 
coiTipany,  etc.,  it  should  be  the  duty  of  the  board,  etc.  The 
fourteenth  section  of  the  act  provided  that,  after  any  part  of  the 
assessment  should  be  collected,  the  board  of  commissioners 
might  take  stock  in  the  railway  company  from  time  to  time,  in 
the  name  of  the  proper  township,  and  pay  therefor  when  the 
same  was  taken,  etc.  The  title  of  the  act  was  "An  act  to  au- 
thorize aid  to  the  construction  of  railroads,  by  counties  and 
townships  taking  stock  in  and  making  donations  to  railroad 
companies."  Section  i  of  the  Act  of  1872,  which  seems  to  be 
in  force  yet  (Rev.  St.  1881,  §4065),  provides,  that  in  all  cases 
where  a  township  tax  has  been  levied  and  collected  under  the  act 
of  1 869,  which  authorizes  townships,  by  taking  stock  in  or  making 
donations  to  railway  companies,  to  aid  in  their  construction,  and 
the  right  to  tax  has  been  forfeited,  the  money  shall  revert,  etc. 
Another  act  of  1872  (Rev.  St.  1881,  §4070)  had  relation  solely 
to  stock  in  railroad  companies  issued  for  aid  voted  by  counties 
and  townships.  Section  6  of  the  act  (section  4075,  Rev.  St. 
1881)  clothes  the  township  trustee  with  authority  to  vote  the 
stock,  held  by  the  township,  in  all  meetings  of  the  stockholders 
of  the  railway  companies  by  which  the  stock  may  be  issued. 
And  still  another  act  of  1872  (Acts  Sp.  Sess.  1872,  p.  49;  Rev. 
St.  1881,  §  4077  et  seq,)  has  relation  alone  to  stock  in  railroad 
companies  issued  for  aid  voted  by  municipahties.  The  title  of 
the  act  of  1873  was  "An  act  supplemental  to  an  act  to  authorize 
aid  ...  by  townships  taking  stock  in  and  making  donations  to 
railroad  companies,"  etc.  Acts  1873,  p.  184.  The  first  section 
of  the  act  provides  (Rev.  St.  1881,  §  4068)  that  no  tax  shall  be 
placed  upon  the  duplicate  of  any  county  for  the  purpose  of  tak- 
ing stock  or  making  donations  to  railroad  companies,  etc,  until 
the  railroad  shall  be  permanently  located  in  the  township,  etc. 
The  second  section  of  the  act  provided  that,  where  stock  was 
taken  or  donations  made  by  any  township,  the  collection  of  the 
tax  should  be  suspended  until  the  railway  company  had  ex- 
pended in  the  township,  in  the  construction  of  its  road,  an  amount 
equal  to  the  amount  of  money  to  be  donated  or  stock  taken. 
The  same  distinction  between  taking  stock  in  and  making  dam- 
nations to  railway  companies  by  municipalities  is  made  in  the 
amendatory  act  or  1875.  Acts  1874,  p.  121;  Rev.  St.  1881,  § 
4069.  And  so  in  the  act  of  1877.  Acts  Reg.  Sess.  1877,  p.  iii. 
The  act  of  1879. also  provided  that  townships  might  vote  aid  to 
railway  companies  by  taking  stock  in  and  donating  money  to 
such  companies,  etc.  Acts  1879,  P-  46-  Section  3  of  the  act 
provides  that  no  township  which  shall  become  the  owner  or 
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holder  of  any  stock  in  any  railroad  company  shall  become  liable 
for  any  debt  or  claim  for  work,  labor,  or  material  incurred  in  the 
building  of  the  road,  etc.  Rev.  St.  1881,  §  4064.  We  have  thus 
extended  our  references  to  the  several  and  various  statutes,  not 
for  the  purpose  of  placing  a  construction  upon  them  generally, 
nor  of  determining  which  or  what  portion  of  each  is  now  in 
force,  but  for  the  purpose  of  showing,  by  quoting  some  of  the 
language  of  each,  in  substance,  that  they  all  not  only  very  clear- 
ly recognize,  but  as  clearly  establish,  a  difference  betweeen  aid  to 
railway  companies  by  municipalities  by  way  of  taking  stock  and 
by  way  of  donation.  To  say  that  they  do  not  recognize  and  es- 
tablish such  a  distinction  would  be  to  convict  the  legislature  of 
the  most  useless  and  meaningless  tautology. 

Our  cases  have  always  recognized  and  enforced  the  distinction 
thus  established  by  the  statutes.  For  example,  in  the  case  of 
Faris  v.  Reynolds,  70  Ind.  359,  cited  in  the  principal  opinion, 
the  petition  by  the  tax-payers  to  the  county  board  gum^-An- 
wasthat  a  tax  might  be  leyied  upon  the  property  of  thoritioR  ree- 
Ihe  township  to  be  collected  and  invested  in  the  <«■«««■»  dj«- 
stock  of  the  railway  company.  It  was  held  that  *  *'*"* 
under  the  statutes  the  tax-payers  of  the  township  might  deter- 
mine by  their  petition  and  by  their  votes  whether  the  aid  voted 
should  be  by  way  of  taking  stock  in  the  railway  company  or  by 
way  ©f  donation.  Among  other  things  it  was  said :  "  The 
people  of  a  township  who  vote  this  tax  upon  themselves  should 
have  the  right,  and,  as  we  think,  have  the  right,  under  the  law, 
to  determine  by  their  vote  the  manner  in  which  the  money 
shall  be  used,  whether  by  donation  of  the  money  or  by  taking 
stock  in  the  company."  In  the  case  of  Bittinger  v.  Bell,  65  Ind. 
445  (458),  cited  in  the  principal  opinion,  the  difference  between 
aid  to  a  railway  company  by  way  of  a  donation  and  by  way  of 
taking  stock  therein  is  fully  recognized  and  asserted.  And  so, 
in  the  case  of  Railway  Co.  v.  City  of  Attica,  56  Ind.  476,  which 
arose  under  a  statute  similar  to  those  involved  here,  so  far  as 
concerns  the  point  under  discussion,  it  was  held  that  there  is  a 
clear  and  material  difference  between  aid  to  railway  companies 
by  municipalities  by  way  of  a  donation  and  by  way  of  taking 
stock  in  such  company.  In  the  case  of  Board,  etc.,  v.  Railway 
Co.,  89  Ind.  loi,  it  was  held  that  the  difference  between  an  ap- 
propriation to  a  railway  company  under  the  statute  above  re- 
ferred to,  by  way  of  a  donation  and  by  way  of  taking  stock,  is 
so  marked  that  section  18  of  the  act  of  1869,  providing  for  a 
forfeiture  of  the  right  to  an  appropriation  voted,  applied  only  to 
donations,  and  not  to  cases  where  the  appropriation  was  by  way  of 
taking  stock  in  the  company.  We  held  in  the  principal  opinion 
that  the  people  to  be  taxed  have  a  right  to  determine  in  advance 
by  their  petition  to  the  county  board  and  by  their  votes,  that 
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the  appropriation  shall  be  by  way  of  taking  stock  in  the  railway 
company,  and  that  when  they  have  thus  determined,  the  amount 
cannot  be  recovered  as  a  donation  by  the  railway  company,  nor 
by  its  successor,  by  whatever  means  or  method  there  may  be  a 
successor.  To  that  conclusion  we  adhere,  with  much  confidence 
in  its  correctness.  We  yield  our  assent  to  the  proposition  that 
where  an  appropriation  has  been  lawfully  made  and  completed, 
and  a  subscription  for  stock  has  been  made  in  the  manner  pro- 
vided by  the  statutes,  such  an  appropriation  and  subscription 
become  a  binding  obligation  upon  the  township.  But  it  will 
not  do  to  say  that  the  township  can  be  bound  by  an  obligation 
which  it  has  in  no  legal  way  assumed.  In  other  words,  the 
township  cannot  be  compelled  to  make  a  donation  of  the 
amount  voted  where,  as  here,  it  has  been  voted  upon  the  con- 
dition that  the  township  shall  receive  therefor  an  equal  amount 
of  stock  in  the  railway  company.  The  township  will  be  held  to- 
the  terms  of  the  appropriation  as  expressed  by  the  petition  to 
the  county  board  by  the  vote  of  the  people  and  by  the  final 
order  of  the  board,  and  so  also  will  the  railway  company.  The 
railway  company  must  accept  the  appropriation  as  tendered  by 
such  petition,  vote,  and  order,  or  not  at  all.  If  the  people  have 
thus  declared  that  the  appropriation  shall  be  by  way  of  taking 
stock  in  the  railway  company,  they  have  a  right  to  the  stock  in 
return  for  the  appropriation,  and  the  railway  company  can  na 
more  coerce  the  payment  of  the  money  without  the  stock  than 
can  the  township  demand  the  stock  without  the  payment  of  the 
money.  To  hold  otherwise  would  be  to  abolish  all  distinction 
between  an  appropriation  by  way  of  donation  and  by  way  of 
taking  stock,  which  is  so  clearly  established  and  recognized  by 
our  statutes  and  the  cases,  and  to  hold  that,  while  the  township 
may  prescribe  conditions,  it  is  powerless  to  have  them  respected 
by  the  railway  company.  In  short,  it  would  be  to  hold,  as  be- 
fore stated,  that  the  township  may  be  held  by  an  obligation 
which  it  has  in  no  way  assumed.  There  is  no  reason  why  an 
appropriation  by  a  township,  by  way  of  taking  stock  in  a  railway 
company,  when  within  the  authority  given  by  the  statutes  and 
when  the  subscription  is  made,  should  not  be  considered  a  con- 
tract, just  as  a  subscription  for  stock  in  such  company  by  an 
individual  is  a  contract.  And  clearly  the  township  is  entitled 
to  all  the  protection  that  will  be  awarded  to  a  private  subscriber. 
The  protection  is  not  to  be  less  because  the  people  in  the  aggre- 
gate are  concerned.  Cook,  Stocks,  §  99 ;  Shipley  zk  City  of 
Tcrrc  Haute,  74  Ind.  297 ;  City  of  Buffalo  v,  Bettinger,  76 
N.  Y.  396 ;  Gray  v.  State,  72  Ind.  567  (580) ;  People  v.  Dutcher, 
56  111.  144.  Mr.  Cook,  in  his  work  above  referred  to,  states  the 
following,  which  is  sustained  by  reason  and  by  the  case^: 
**  Under  the  same  circumstances  and  conditio  is  and  to  the  same 
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extent  as  any  other  subscriber  a  municipal  corporation  may 
compel  a  railway  or  other  corporation  to  deliver  to  it  stock  to 
which  the  subscribers  in  general  are  entitled.  It  is  entitled, 
like  any  other  subscriber,  to  whatever  it  has  subscribed  for  and 
paid  for.  Whatever  would  prevent  an  individual  subscriber 
from  enforcing  such  delivery  will  equally  prevent  a  municipal- 
ity in  a  like  case.  So,  it  is  said  that  a  municipal  corporation. 
or  a  subscriber,  is  in  no  better  position  than  an  individual  sub- 
scriber in  this  respect.  The  cases  plainly  make  no  distinction 
as  to  the  right  to  enforce  delivery  of  stock  between  classes  of 
subscribers,  and  the  municipal  subscriber  has  no  more  and  no 
less  right  in  respect  thereto  than  other  subscribers.*'  To  the 
same  effect  see  i  Wood,  Ry.  Law,  §  Ii8.  The  foregoing  is 
doubtless  the  general  rule  applicable  in  all  cases,  unless  in  some 
way  varied  or  modified  by  the  statutes  authorizing  the  munici- 
pal  aid.     It  is  not  modified  or  varied  by  our  statutes. 

It  may  be  conceded,  as  contended  by  counsel  for  appellee, 
that  it  is  not  shown  by  the  record  that  the  Anderson,  Lebanon 
&  St.  Louis  R.  Co.  has  not  been  dissolved  by  a  decree  of  a 
court.  It  may  be,  therefore,  that  that  corporation  still  has  a 
legal  existence  ;  but  while  the  pleadings  are  not  very  definite 
upon  that  subject,  we  think  that  it  is  made  evident  by  the 
record  that  abundant  causes  for  such  a  forfeiture  exist,  and  that 
all  that  is  necessary  to  end  the  existence  of  the  practically  de- 
funct corporation  is  the  judgment  of  a  court.  See  3  Wood,  Ry. 
Law,  p.  171 1  et  seg,;  Rev.  St.  i88c,  §  3930.  Undoubtedly,  the 
purpose  of  the  people  of  the  township  in  voting  the  appropriation 
by  way  of  taking  stock  instead  of  by  way  of  a  donation  was  to 
acquire  such  an  interest  in  the  corporate  property  as  shares  of 
stock  represent,  and  such  an  interest  and  voice  in  the  manage- 
ment of  that  property  and  the  company's  affairs  as  appertain  to 
stockholders  in  such  corporations.  Stock  in  a  railway  company 
is  property  which  a  municipality  may  sell.  Shannon  v.  O'Boyle, 
51  Ind.  565  ;  O'Boyle  v.  Shannon,  80  Ind.  159. 

After  the  appropriation  was  voted,  and  after  one  half  of  the 
amount  had  been  collected  and  paid  to  the  railway  company  for 
a  like  amount  of  its  stock,  and  before  the  remaining  g^j^^^f  .„^ 
one  half  had  been  collected  or  placed  upon  the  tax  ton,  etc.,  k.*^ 
duplicate  for  collection,  the  Anderson,  Lebanon  &  St.  Co.'i  propertj 
Louis  R.  Co.  abandoned  the  enterprise  by  an  indi-  ~y]^^"***' 
rect   alienation   of   all   of   its   franchises,  privileges, 
rights,  and  property  of  every  description,  and,  since  the  sale 
under  the  decree  of  foreclosure,  has  owned  nothing  of  value  to 
be  represented  by  shares  in  stock.     For  all  practical  and  bene- 
ficial purposes,  so  far  as  concerns  Noblesville  township,   that 
railroad  company  ceased  to  exist  with  the  sale  of  all  its  fran- 
chises, privileges,  rights,  and  property.     Possibly  that  company 
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still  has  such  an  existence  that,  if  there  is  no  statute  in  the  way, 
it  might  collect  unpaid  subscriptions  for  stock  for  the  purpose 
of  paying  its  debts  if  it  owes  any  which  are  yet  binding  obliga- 
tions, rossibly  a  receiver  might  be  appointed  for  it  who,  if 
there  is  no  statute  in  the  way,  would  have  power  to  collect 
enough  of  the  unpaid  subscriptions  for  stock  to  pay  its  debts  if 
it  owes  any  which  are  still  binding  obligations.  Possibly,  too, 
for  the  payment  of  the  debts  of  that  corporation,  if  it  owes  any 
which  are  yet  binding  obligations,  and  if  there  is  no-statute  in 
the  way,  the  collection  of  the  tax  in  question  here  might  in 
some  way  be  coerced.  These  are  questions  which  we  need  not 
and  do  not  decide,  because  they  are  not  before  us  for  decision. 
This  is  not  an  action  by  the  Anderson,  Lebanon  &  St.  Louis  R. 
Co.,  nor  is  it  an  action  by  a  receiver  appointed  to  close  up  its 
affairs,  nor  is  it  an  action  by  any  one  for  the  purpose  of  collect- 
ing assets  with  which  to  pay  the  debts  of  that  company.  Al- 
though it  is  alleged  that  Cottingham,  joined  with  the  Midland 
R.  Co.  as  a  relator,  is  a  taxpayer  of  the  township,  the  purpose 
of  the  action  is  very  plain.  It  is  in  no  sense  an  action  by,  in 
behalf  of,  or  for  the  benefit  of  the  Anderson,,  Lebanon  &  St. 
Louis  R.  Co.,  or  its  general  creditors.  The  action  is  the  first 
step  by  the  Midland  R.  Co.  in  its  endeavor  to  compel  the  plac- 
ing of  the  tax  upon  the  duplicate,  to  compel  the  collection  of 
the  tax  and  the  payment  of  the  amount  collected  over  to  it,  and 
leave  the  township  and  the  taxpayers  to  hunt  up  and  deal  with 
the  Anderson,  Lebanon  &  St.  Louis  R.  Co.,  and  protect  them- 
selves  as  best  they  can. 

It  is  averred  in  the  return  to  the  alternative  writ,  as  stated  in 
the  principal  opinion,  that  the  mortgage  which  finally  swept 

away  all  of  the  property  of  that  company  was  exe- 
Paynentby  cuted  in  1 875.  It  is  further  shown  in  that  return  that, 
iiidi»iii**co.-  aftc'*  tl^^  execution  of  the  mortgage,  that  company 
Looking  to  old  abandoned  all  work  upon  the  road,  and  the  property 
Co.  for  stock,     passed  into  the  hands  of  a  receiver.    Since  then  that 

company  has  had  no  property  nor  interest,  so  far  as 
shown,  which  would  require  it  to  keep  up  its  directory  or 
elect  officers,  or  which  would  in  any  way  interest  it  in  doing 
so.  So  far  as  shown,  it  has  no  office  in  this  state  for  the  trans- 
action of  business,  nor  for  any  other  purpose:  It  may  yet  have 
bare  legal  existence;  but  it  is  evident  that  it  would  require  more 
than  an  ordinarily  skilful  officer  to  find  any  representative  of 
that  company  upon  whom  a  writ  might  be  properly  served.  To 
say  that  the  township  or  the  taxpayers  must  first  pay  to  the 
Midland  R.  Co.,  and  then  look  to  the  old  company  for  its  stock, 
is,  for  all  practical  purposes,  to  say  that  the  money  must  be  paid 
without  the  stock  for  which  it  was  voted.  It  must  be  apparent 
that,  if  the  Midland  R.  Co.  shall  succeed  in  its  purpose  to  have 
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the  money  collected  and  paid  over  to  it,  the  township  and  the 
taxpayers  will  be  left  without  anything  in  return  for  the 
amount  paid,  and  without  any  sort  of  protection.  Such  a  re- 
sult is  not  to  be  allowed  unless  imperatively  required  by  set- 
tled rules  of  the  law.  Clearly,  prior  rulings  will  not  be  ex- 
tended for  the  purpose  of  accomplishing  such  a  result.  On  the 
contrary,  those  rulings  should  be  and  will  be  limited  to  the  cases 
before  the  court  in  which  they  were  made.  As  we  have  stated, 
one  half  of  the  amount  voted  was  placed  upon  the  duplicate 
and  collected,  and  the  amount  paid  over  to  the  Anderson,  Leb- 
anon &  St.  Louis  R.  Co.  in  return  for  a  like  amount  of  its 
stock.  While  the  county  treasurer  was  engaged  in  the  collec- 
tion of  that  portion  of  the  tax  thus  upon  the  duplicate,  Wilson 
and  others,  taxpayers  of  the  township,  brought  an  action  to  en- 
join the  collection  of  the  portion  assessed  against  them.  The 
^case  was  brought  here  on  appeal.  It  was  in  the  decision  of 
that  case  that  this  court  said  that  the  alleged  insolvency  of  the 
railway  company,  and  its  alleged  inability  to  complete  the 
road,  did  not  render  the  tax  invalid  or  afford  to  the  plaintiffs  in 
the  case  sufficient  ground  for  enjoining  its  collection.  Wilson 
V.  Board,  etc.,  68  Ind.  507.  The  question  and  the  facts  involved 
in  that  case  were  different  from  those  involved  in  the  case 
before  us.  At  the  time  that  action  was  commenced,  the  Ander- 
son, Lebanon  &  St.  Louis  R.  Co.  not  only  had  a  legal  existence, 
but  also,  so  to  speak,  a  practical  existence.  And  although  it 
was  alleged  that  the  company  was  insolvent,  it  was  in  posses- 
sion, as  owner,  of  the  road  and  all  its  corporate  property.  The 
tax,  when  collected,  was  to  go,  as  it  did,  to  the  railway  com 
pany,  which  the  taxpayers  intended  to  aid  in  return  for  an 
equal  amount  of  its  stock.  The  shares  of  stock,  as  issued,  rep- 
resented  so  much  of  the  corporate  property,  and,  in  the  propor- 
tion that  it  bore  to  the  whole  amount  of  the  stock,  entitled  the 
township  to  a  voice  in  the  management  of  the  property  and 
affairs  of  the  company.  As  applied  to  the  case  before  the 
court,  we  adhere  to  the  ruling  in  the  case  above,  but  do  not 
think  that  it  should  be  so  applied  or  extended  as  to  turn  the 
case  in  hand  in  favor  of  the  Midland  R.  Co. 

The  only  question  involved  in  the  case  of  Board,  etc.,  v.  State, 
86  Ind.  8,  was  whether  or  not  the  board  of  county  commission- 
ers had  authority  to  make  a  third  levy  of  taxes  to 
raise  the  balance  of  the  amount  voted  by  the  town-  ^'■*'  •*«••  ▼• 
ship  in  aid  of  the  railroad  company;  the  two  prior  ined!*""' 
levies  having  failed  to  produce  the  full  amount  by 
reason  of  shrinkage  in  the  value  of  the  property  in  the  town- 
ship.    It  was  held  that  the  board  had  such  authority ;  that  it 
was  their  duty  to  exercise  it,  and  that  it  could  be  compelled  by 
mandate  to  perform  that  duty ;  and  that,  as  the  matter  was  one 


Digitized  by 


Google 


218    BOARD  OF  COMMISSIONERS  «.  STATE  eX  TCL  COlTINGHAM. 

of  public  concern,  any  citizen,  of  the  township,  interested  in  the 
execution  of  the  law  might  be  the  relator.  It  was  in  that  case 
that  it  was  said  that,  when  an  appropriation  of  not  exceeding  2 
per  centum  of  the  taxable  property  of  the  preceding  year  has 
been  lawfully  made,  such  an  appropriation  becomes  a  binding 
obligation  upon  the  township,  from  which  it  is  not  discharged 
by  any  subsequent  shrinkage  in  the  value  or  destruction  of  any 
part  of  its  taxable  property.  When  an  appropriation  is  once 
fully  completed  by  all  the  steps  required  by  the  aid  laws,  and 
the  subscription  for  stock  is  made  by  the  county  board  as  re- 
quired by  those  laws,  it. does  become  a  binding  obligation  upon 
the  township.  And,  in  the  sense  that  for  the  purpose  of  ful- 
filling the  requirement  of  those  laws  and  subserving  the  public 
interest,  the  county  board  may  in  a  case  like  that  last  above  be 
compelled  to  levy  a  tax  to  meet  an  appropriation  voted  by  the 
township.  That  vote,  and  the  preliminary  steps  leading  to  it, 
may  be  said  to  create  a  binding  obligation  upon  the  township. 
In  the  case  last  cited  it  was  not  necessary  to  decide  whether  or 
not  a  simple  vote  of  an  appropriation  by  a  township  for  the  pur- 
pose of  taking  stock  in  a  railway  company  creates  an  obligation 
which  the  railway  company  can  enforce  by  any  sort  of  an  action 
against  the  township,  or  creates  such  a  right  in  the  railway  com- 
pany as  it  may  assign  or  mortgage.  Those  questions  were  not 
decided.  What  was  there  said  must  be  limited  to  the  exact 
case  before  the  court.  It  should  again  be  observed  that  in  that 
case  the  railway  company,  to  aid  which  the  appropriation  was 
voted,  owned  the  road  and  the  corporate  property,  and  that  the 
taxes,  when  collected,  would  go  to  it  in  return  for  its  stock. 

The  case  of  Paris  v.  Reynolds,  70  Ind.  359,  is  cited  by  coun- 
sel for  appellees,  in  support  of  their  contention  that,  by  the  mort- 
gage, its  foreclosure,  and  the  sale  under  the  decree,  the 
■oids.^^'*^'  purchasers  became  the  owners  of  the  uncollected  por- 
tion of  the  amount  voted  by  the  township.  That 
question  is  not  decided  in  that  case.  That  was  an  action  by 
taxpayers  of  the  township  to  enjoin  the  collection  of  a  tax 
levied  for  the  purpose  of  aiding  a  railroad  company  by  taking 
stock.  In  their  petition  to  the  county  board,  the  petitioners 
asked  that  the  amount  appropriated  should  be  paid  to  the  rail- 
road company  or  its  assigns.  One  of  the  grounds  upon  which 
they  asked  that  the  collection  of  the  tax  should  be  enjoined  was 
that  the  railway  company  had  transferred  its  interest  in  the 
tax  to  other  parties.  In  disposing  of  that  question,  it  was 
said :  "  It  is  not  seen  that  any  one  is  injured  by  the  assignment 
of  the  claim.  If  the  township  gets  the  stock,  which  it  is  en- 
titled to  do  either  before  or  concurrently  with  the  payment  of 
the  money,  whether  paid  to  the  railroad  company  or  its  assigns, 
it  cannot  be  material  whctlier  the  money  is  paid  to  the  railroad 
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company  or  its  assigns.  If  the  assignment  is  valid,  the  tax- 
payer is  not  injured.  If  invalid,  it  harms  no  one,  and  furnishes 
no  reason  why  the  tax  should  not  be  collected."  It  will  be  ob- 
served that  the  validity  or  invalidity  of  the  assignment  was  not 
decided,  and  that  no  question  as  to  the  right  of  the  assignees  to 
enforce  payment  to  them  was  involved. 

The  case  of  State  v.  Board,  etc.,  92  Ind.  499,  cited  by  counsel 
for  appellees,  is  in  every  essential  particular  different 
from  the  case  in  hearing.  In  the  first  place,  the  rail-  fjj^^f*^'^* 
road  company,  to  aid  which  the  appropriation  was 
voted,  owned  the  road,  and  hence,  as  already  stated,  stock  in 
that  company  would  represent  the  property,  and  entitle  the 
township  to  a  voice  in  the  management  of  the  affairs  of  the 
company.  In  the  second  place,  the  tax  had  been  collected,  and 
was  in  the  county  treasury  at  the  time  the  company  assigned  a 
portion  of  the  amount  which  it  claimed  was  due  to  it.  In  the 
third  place,  the  county  board  approved  of  the  assignment.  And 
in  the  fourth  place,  before  the  action  to  compel  the  payment 
by  mandate  was  brought  the  railway  company  tendered  the 
proper  amount  of  certificates  of  its  stock.  It  was  held  that,  in 
connection  with  the  standing  order  that  the  amount  collected 
should  be  invested  in  the  stock  of  the  company,  the  payment 
of  previous  amounts  to  the  company  and  the  approval  of  the 
assignment  of  the  portion  to  the  bank  constituted  a  subscription 
to  the  stock  of  the  railroad  company  within  the  meaning  of  the 
statutes.  The  case  was  not  one  of  an  attempted  assignment  by 
a  railroad  company  of  an  uncollected  tax,  or  of  an  amount  voted, 
but  neither  collected  nor  placed  upon  the  tax  duplicate,  as  is  the 
case  before  us,  but  was  one  of  an  assignment  after  the  tax  had 
been  collected  and  after  a  subscription  to  the  stock  of  the  rail- 
road company  had  been  made  by  the  county  board,  as  the  stat- 
ute required.  Neither  is  the  case  of  Board,  etc.,  v.  Center  Tp.,  105 
Ind.  422,  either  like  or  conclusive  of  the  case  before  us. 
In  that  case  the  appropriation  was  voted  as  a  cash  JJJJf;?**'^* 
donation,  and  not  by  way  of  taking  stock  in  the  rail- 
way company.  The  amount  had  been  collected  and  was  in  the 
county  treasury.  The  trust  deed  specifically  named  the  dona- 
tion voted  by  the  township  and  then  in  the  treasury  as  included 
within  its  terms.  That  the  amount  had  been  properly  donated 
to  the  railway  company  was  not  questioned  by  counsel  upon 
either  side  of  the  case.  It  was  conceded  in  argument  that  the 
railway  company  claiming  the  money  had  succeeded  to  all  of 
the  rights  of  the  old  company  in  and  to  the  donations. 

The  case  before  us  must  be  disposed  of  and  the  rights  of  the 
parties  settled  upon  the  facts  as  developed  by  the  record  and 
under  the  statutes  in  force  at  the  time  the  mortgage  was  exe- 
cuted in   1875,  as  the  Midland   R.  Co.  can  claim  no  rights  ex- 
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cept  through  that  mortgage.  The  statute  then  in  force,  so  far 
as  material  here,  was  the  act  of  1869.  Acts  Sp.  Sess. 
tWom.''^  '""  1869,  p.  92.  So  far  as  material  here,  the  fourteenth  sec- 
tion of  that  act  was  as  follows:  "  Said  board  of  com- 
missioners may,  after  the  assessment  herein  provided  for,  or  any 
part  thereof,  shall  have  been  collected,  take  stock  in  such  rail- 
road company,  from  time  to  time,  in  the  name  of  the  proper 
.  .  .  township,  .  .  .  and  pay  therefor  when  the  same  is  taken 
out,  the  money  to  be  collected  as  aforesaid,"  etc.  It  is  very 
plain  from  this  section  and  the  whole  act  that  the 
*id^^t^**b'  s^"^P'^  voting  of  the  aid  by  the  township  is  not  a 
•ertptioB."  '  subscription  to  the  stock  of  the  railroad  company. 
That  subscription  is  to  be  made  by  the  connty  board, 
which  for  that  purpose  acts  as  the  agent  of  the  township.  Until 
they  execute  that  power  and  authority,  there  is  no  perfected 
subscription  to  the  stock  of  the  company.  It  is  just  as  neces- 
sary that  the  board  should  act  in  that  good  regard  in  order  to 
make  a  perfected  subscription  to  the  stock  of  the  railway  com- 
pany as  that  they  should  act  upon  the  petition  provided  for  by 
the  first  section  of  the  act,  in  order  that  there  may  be  a  valid 
•  vote  by  the  township  When  the  subscription  is  thus  made, 
and  not  before,  the  township  becomes  the  owner  of  the  stock. 
And  although  certificates  of  the  stock  thus  subscribed  for  may 
not  be  essential  to  the  ownership  of  the  stock  by  the  township, 
yet  we  think  that  in  case  of  such  subscription  by  the  county 
boards  for  townships  such  certificates  may  be  demanded  as  a 
condition  to  the  payment  of  the  money.  That  conclusion 
seems  to  be  sanctioned  by  the  case  of  Paris  v.  Reynolds,  70  Ind. 

359  (364). 

The  case  of  City  of  Mount  Vernon  v,  Hovey,  52  Ind.  563,  cited 
by  counsel  for  appellee,  is  not  authority  in  support  of  contention 

that  the  vote  of  the  township  constituted  a  subscrip- 
SIm!"^"*'^"'^  tion  to  the  stock  of  the  railroad  company.     In  that 

case  the  common  council  acted  for  the  city,  as  the 
county  board  was  authorized  to  act  for  the  township  by  the 
fourteenth  section,  supra,  of  the  act  of  1869.  In  that  case  the 
common  council  made  a  donation  to  the  railway  company  in 
behalf  of  the  city,  and  issued  the  bonds  of  the  city  which  had 
passed  into  the  hands  of  innocent  holders.  When  a  subscrip- 
tion was  made  by  the  county  board  under  the  act  of  1869,  the 
township  was  brought  into  contractual  relations  with  the  railway 
company,  and  it  thus  acquired  rights  which  it  could  enforce  by 
action  and  which  it  could  assign.  While  the  ownership  of  the 
stock  subscribed  for  by  the  county  board  under  that  act  passed 
to  the  township  in  return  for  the  money  paid,  it  seems  not  to  have 
been  essential  that  the  payment  of  the  money  should  accom- 
pany the  subscription  for  the  stock  in  order  that  the  township 
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should  become  the  owner  of  such  stock.  The  seventeenth  sec- 
tion of  the  act  provided  as  follows :  "  After  the  money  author- 
ized by  this  act  to  be  appropriated  shall  have  been  levied  and 
collected  as  aforesaid,  and  the  subscription  shall  have  been  made 
on  behalf  of  the  .  .  .  township,  ...  the  railroad  company,  for 
whose  aid  the  same  shall  have  been  levied  and  collected,  having 
fully  constructed  the  railroad,  .  .  .  shall  have  the  right  to  de- 
mand and  have  said  money  paid  over  according  to  the  intent 
and  meaning  of  this  act,'*  etc. 

In  the  case  of  Bittinger  v.  Bell,  65  Ind.  445  (453),  already 
cited,  in  speaking  of  the  rights  of  railway  companies  under  the 
above  statutes  involved  here,  it  was  said :  "  It  has  been  repeat- 
edly decided  by  this  court  .  .  .  that  until  the  tax  was  levied 
and  collected,  and  a  legal  and  valid  subscription  had  been  made 
on  behalf  of  the  township,  the  railroad  company  did  not  have, 
and  could  not  acquire,  any  legal  right  to,  or  interest  in,  the  tax, 
which  it  could  enforce  by  legal  process."  In  support  of  the 
statement  thus  made  were  cited  Board,  etc.  v.  Railway  Co.,  39 
Ind.  192;  Sankey  v.  Railroad  Co.,  42  Ind.  402 ;  Petty  v.  Myers, 
49  Ind.  I  ;  Jager  v.  Doherty,  61  Ind.  528.  Those  cases  all  fully 
support  what  was  stated  as  above  quoted.  So,  too,  does  the 
case  of  Hilton  v.  Mason,  92  Ind.  157.  Until  the  railway  com- 
pany occupies  a  position  which  will  enable  it  to  enforce  in  some 
way  whatever  right  or  interest  it  may  have  in  an  appropriation 
voted,  such  voted  appropriation  is  not  a  chose  in  action  in  its 
favor  which  it  can  assjgn  or  mortgage.  A  chose  in  action  has 
been  defined  to  be  a  thing  which  a  man  has  not  the  actual  pos- 
session of,  but  which  he  has  a  right  to  demand  by  action. 
Ramsey  v.  Gould,  57  Barb.  408. 

In  the  case  of  Dial  v,  Gary,  14  S.  C.  573,  it  was  said  that  a 
chose  in  action  embraced  two  ideas :  First,  a  visible,  tangible 
thing ;  and,  second,  the  right  to  sue  for  and  recover  that  thing. 
That  a  railway  company  has  no  right  in  or  to  an  appropriation 
voted  for  the  purpose  of  taking  stock  in  such  company  which  it 
can  enforce  by  an  action  or  assign  or  in  any  way  transfer  to  an- 
other until  the  subscription  for  stock  shall  have  been  properly 
made  by  the  county  board,  is  recognized  in  the  case  of  City  of 
Mount  Vernon  v,  Hovey,  supra^  and  broadly  asserted  and  ruled 
in  the  case  of  Harshman  v.  Bates  Co.,  3  Dill.  150,  92  U.  S.  569. 
In  that  case  an  appropriation  had  been  voted  by  a  township  un- 
der a  Missouri  statute  for  the  purpose  of  taking  stock  in  a  desig- 
nated railroad  company.  The  county  court,  as  was  the  board  . 
of  county  commissioners  under  the  act  of  1869,  supra,  was  au- 
thorized to  make  the  subscription  to  the  stock  of  the  railroad 
company  in  behalf  of  the  township  and  in  pursuance  of  the  vote. 
After  the  vote,  but  before  the  subscription  by  the  county  court, 
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the  designated  railroad  company  was  consolidated  with  another 
railroad  company.  After  the  consolidation,  and  without  a  fur- 
ther vote,  the  county  court  made  a  subscription  to  the  stock  of 
the  consolidated  company.  It  was  held  that  a  vote  of  the  peo- 
ple to  take  stock  in  the  designated  company  did  not  authorize 
the  county  court  to  subscribe  to  the  stock  of  the  consolidated 
company,  and  that,  therefore,  the  subscription  to  that  company 
did  not  entitle  it  to  the  appropriation  voted,  and  did  not  im- 
pose any  obligation  upon  the  township.  The  decision  was 
placed  upon  the  ground  that  the  township  had  a  right  to  insist 
upon  stock  in  the  railroad  company  for  which  the  appropriation 
had  been  voted,  and  that  they  could  not  be  compelled  to  accept 
stock  in  any  other  company.  In  a  note  to  the  case  by  Dillon, 
J.,  and  in  distinguishing  it  from  the  case  of  Nugent  v.  Super- 
visors, 19  Wall.  241,  it  was  said:  "That  case  differs  from  the 
one  above  reported  in  this  :  there  the  subscription  to  one  of  the 
constituent  companies  was  before  the  consolidation  ;  here  it  was 
afterwards.  In  this  case  there  was  nothing  but  a  bare  vote  be- 
fore the  consolidation,  and  that,  without  more,  creates  no  con- 
tract between  the  municipality  and  the  railroad  company,"  etc. 
The  decision  by  Dillon,  J.,  as  also  his  reasoning,  as  far  as  we 
have  stated  it,  were  approved  by  the  supreme  court  of  the  United 
States  upon  the  appeal.  See  also  City  of  Mount  Vernon  v, 
Hovey,  52  Ind.  572.  That  case  is  also  distinguishable  from  a 
class  of  cases  cited  by  counsel  for  appellee,  where  county  officers 
or  courts  authorized  to  subscribe  for  stock  in  behalf  of  town- 
ships have  subscribed  to  the  stock  of  a  consolidated  company 
instead  of  to  the  stock  of  the  company  to  which  the  aid  was 
voted  by  the  township,  and  where  bonds  have  been  issued  in 
payment  for  the  stock  which,  without  showing  upon  their  face 
any  informality  or  infirmity,  have  passed  into  the  hands  of  bona 
fide  holders.  In  the  case  before  us,  as  we  have  seen,  the  tax 
has  not  been  collected,  nor  has  it  been  placed  upon  the  dupli- 
cate for  collection.  There  has  been  no  subscription  for  stofk 
made  by  the  county  board,  nor  in  any  other  way.  The  case  is, 
therefore,  materially  different  from  some  of  the  cases  above  no- 
ticed, and  in  this  regard  materially  different  from  other  cases 
cited  by  counsel  for  appellees,  where  it  was  held  that  after  a 
subscription  for  stock  has  been  made,  such  subscription  is  a 
chose  in  action  in  favor  of  the  railroad  company,  which  it  may 
assign  and  alienate.  When  a  subscription  is  made  in  the  man- 
ner required  by  the  statute,  the  township  is  brought  into  con- 
tractual relations  with  the  railway  company,  just  as  is  an  indi- 
vidual by  a  subscription  for  stock. 

We  do  not  think  it  necessary  to  extend  this  opinion  to  com- 
ment much  more  at  length  upon  the  cases  of  Scott  v.  Hansheer, 
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94  Ind.  I,  and  Jussen  v.  Board,  etc.,  95  Ind.  567.  As  stated  in 
the  principal  opinion,  those  cases  involved  appropria- 
tions by  way  of  donations,  and  not  by  way  of  tak-  Sentedon!*"" 
ing  stock  in  the  railway  company.  They  did  not 
involve  the  right  of  a  railway  company  to  assign  an  uncollected 
aid  voted  for  the  purpose  of  taking  stock  in  such  company. 
Those  were  cases  where  the  railway  companies  to  which  the 
aid  had  been  voted  had  been  consolidated  with  other  railway 
companies,  and  rest  upon  principles  and  rules  of  law  and  stat- 
utes peculiar  to  such  cases.  If  it  should  be  conceded  that  by 
the  simple  vote  of  the  township  a  subscription  to  the  stock  of 
the  Anderson,  Lebanon  &  St.  Louis  R.  Co.  was  made,  the  Mid- 
land R.  Co.  would  be  in  no  better  position  to  demand  the 
money.  Upon  such  a  concession  we  should  be  led  to  a  con- 
sideration of  a  statute  discussed  by  counsel  on  both  sides  of  the 
case  upon  the  original  hearing,  and  again  pressed  for  .  ,  .,„., 
consideration  by  counsel  for  appellants  in  their  brief  eoneerning 
resisting  the  petition  for  a  rehearing.  It  was  not  sale  and  reor- 
thought  necessary  to  extend  the  opinion  in  the  de-  f^JjJJJJ^'*  *' 
cision  of  the  case  in  a  consideration  of  that  statute, 
and  we  give  it  attention  now  because  of  the  earnestness  with 
which  counsel  for  appellees  urge  their  petition  for  a  rehearing, 
and  because  counsel  for  appellants  again  insist  that  it  is  conclu- 
sive of  the  real  question  involved  in  the  case.  In  1865  (Acts 
Reg.  Sess.  1865,  p.  66;  Rev.  St.  1881,  §  3945  et  seq.\  an  act  was 
passed,  entitled  **  An  act  to  authorize,  regulate,  and  confirm  the 
sale  of  railroads,  to  enable  purchasers  of  the  same  to  form  cor- 
porations and  to  exercise  corporate  powers,"  etc.  The  act  pro- 
vides that  in  case  of  a  sale  of  any  railroad  by  virtue  of  any 
mortgage  by  foreclosure,  etc.,  the  purchasers  thereof,  etc.,  may 
form  a  corporation,  etc.,  with  power  to  operate  the  railroad,  etc. 
The  third  section  of  the  act  (section  3947,  Rev.  St.  1881)  pro- 
vides that "  such  corporations  shall  possess  all  the  powers,  rights, 
privileges,  immunities,  and  franchises  in  respect  to  said  rail- 
road .  .  .  purchased  .  .  .  which  were  possessed  or  enjoyed  by 
the  corporation  that  owned  or  held  the  said  railroad  previous  to 
such  sale,  .  .  .  and  it  shall  have  power,  at  any  time  after  the 
formation  of  the  corporation  as  aforesaid,  to  assume  any  debts 
and  liabilities  of  the  former  corporation,  and  to  make  such  ad- 
justment and  settlement  with  any  stockholder  ...  or  cred- 
itor ...  of  such  former  corporation  as  may  be  deemed  expe- 
dient :  .  .  .  provided,  that  all  subscribers  to  the  original  stock 
of  said  railroad  company,  their  heirs,  executors,  and  adminis- 
trators, shall  (by  the  acceptance  or  adoption  of  this  act  by  any 
purchaser  or  purchasers  of  any  such  railroad  as  above  provided) 
be  released  and  discharged  from  all  their  unpaid  subscriptions, 
which  shall  not  have  been  previously  settled  or  arranged  by  agree- 
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ment  or  compromise,"  etc.  Recognizing  the  fact  that  stock  in 
an  insolvent  railway  company,  the  property  of  which 
rtatuu! "'  ^^^  been  sold  in  a  foreclosure  or  other  judicial  pro- 
ceeding, is  worthless,  this  statute  was  intended  to 
protect  subscribers  by  cancelling  all  obligations  to  pay  unpaid 
subscriptions  to  such  stock  in  all  cases  where  there  shall  not 
have  been  an  adjustment  by  agreement  or  compromise.  In 
other  words,  the  statute  was  intended  to  enact  into  a  law  the 
rule  of  fair  dealing,  that  no  one  should  be  required  to  pay 
something  for  nothing.  In  answer  to  one  of  appellees'  con- 
tentions, it  is  enough  to  say  that  in  our  judgment  it  suf- 
ficiently appears  from  the  record  that  the  Midland  R.  Co. 
was  incorporated  under  the  above  act,  and  by  virtue  of  the 
sale  and  such  incorporation  became  the  owner  of  the  prop- 
erty of  the  old  company. 

It  is  further  contended  on  the  part  of  appellees  that  the 
statute  is  not  applicable  here  because  it  was  enacted  four 
years  before  any  law  was  in  existence  authorizing  townships  to 
vote  aid  to  railway  companies,  and  that,  therefore, 
nubMriptioB  the  proviso  in  the  section  quoted  could  not  have 
comes  within  been  intended  to  apply  to  a  case  like  this.  The 
**™®'"^*''  title  of  the  act,  as  to  its  various  sections,  shows 
that  it  was  not  intended  to  subserve  any  mere  tem- 
porary purpose.  Its  terms  are  general  and  applicable  to  all 
cases  arising  subsequent  to  its  passage.  The  proviso  was  in- 
tended to  and  does  protect  all  subscribers  to  stock  in  rail- 
way companies.  That  at  the  time  of  its  passage  there  was  no 
law  authorizing  municipal  corporations  to  vote  aid  and  become 
stockholders  in  railway  companies  does  not  change  the  mat- 
ter. They  may  now,  and  at  the  time  Noblesville  township 
voted  the  aid  they  had  authority  to,  thus  become  stockholders. 
If  it  be  conceded  that  by  the  petition  to  the  county  board  and  by 
the  vote  of  the  people  Noblesville  township  became  a  subscriber 
to  the  stock  of  the  Anderson,  Lebanon  &  St.  Louis  R.  Co.,  it  thus 
came  within  the  terms  of  the  above  statute,  and  became  entitled 
to  its  protection  as  any  other  subscriber  to  stock  in  that  company. 
To  hold  that  the  proviso  protects  only  such  of  the  subscribers  to 
stock  as  may  have  signed  the  articles  of  incorporation  of  the 
old  company,  or  that  it  protects  only  individuals  and  not  muni- 
cipal subscribers  to  such  stock,  would  be  to  give  to  the  act  such 
a  construction  as  to  make  it  work  inequality  and  injustice  as  be- 
tween subscribers  to  stock.  Such  a  construction  is  not  required, 
but,  on  the  other  hand,  is  forbidden,  both  by  the  spirit  and  letter 
of  the  act.  In  support  of  our  conclusion  that  the  act  is  ap- 
plicable to  subscribers  who  may  become  such  under  subsequent 
statutes,  see  State  v,  Chapin,  i  lo  Ind.  272.  If  we  are  correct  in 
our  construction  of  the  above  act,  and  the  proviso  in  the  third 
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section, — ^and  that  we  are,  we  have  no  doubt, — NoblesviUe  town- 
ship was  released  and  discharged  from  the  unpaid  subscription 
for  stock  in  the  Anderson,  Lebanon  &  St/Louis  R. 
Co.  by  the  sale  of  all  its  property  under  the  decree  Twnihip  ro- 
of foreclosure  and  the  subsequent  incorporation  of  of^roperty.* 
the  purchasers  as  the  Midland  R.  Co.,  there  having 
been  no  settlement  with  the  township  as  provided  by  the  statute 
under  consideration.  Such  statutes  ought  to  be  given  a  fair 
construction,  and  at  the  same  time  such  a  construction  as  will 
protect  the  taxpayers.  This  is  shown  by  the  Iowa  and  other 
cases.  There  was  a  statute  in  Iowa,  which,  for  aught  we  know, 
is  in  force  yet,  which  provided  that,  in  the  givipg  of  aid  to  rail- 
way companies,  the  taxpayers  were  entitled  to  receive  stock  in 
the  corporation  constructing  the  railroad  in  the  amount  of  taxes 
paid  by  each,  etc.  Under  that  statute  aid  was  voted  to  a  rail- 
way company  by  the  people  of  a  township.  After  the  aid  had 
been  voted,  the  company  to  which  the  aid  had  been  so  voted, 
and  before  it  had  completed  its  road,  sold  and  conveyed  its  un- 
finished railroad  to  another  company.  In  an  action  by  a  tax- 
payer to  enjoin  the  collection  of  the  tax  (Manning  «/.  Mathews, 
66  Iowa,  675),  the  supreme  court  said:  **The  statute,  in  pro- 
viding for  the  enforced  contributions  by  taxation  to  aid  the  con- 
struction of  railroads,  contemplates  that  the  taxpayer  may  be- 
come a  stockholder,  upon  the  ground,  doubtless  that  he  ought 
not  to  be  compelled  to  make  contribution,  to  a  private  enterprise 
producing  public  benefits,  wholly  without  compensation ;  and 
that,  as  the  railroad  is  a  thing  of  public  nature,  producing  bene- 
fits in  which  the  taxpayer  shares,  he  ought  to  be  in  the  position, 
as  a  stockholder,  to  have  a  voice  and  influence  in  preserving 
its  existence  and  controlling  its  use,  so  as  to  secure  the  public 
benefits  for  which  it  was  built.  The  object  of  the  statute  was 
not,  primarily,  that  the  taxpayer  should  receive  money  or  any 
other  thing  upon  payment  of  his  tax,  but  that  he  should  receive 
the  stock  in  the  corporation  building  the  road,  to  the  end  that 
he  should  have  an  interest  in  the  road  built.  His  stock,  if 
separated  from  the  railroad,  would  be  to  him  as  any  other 
property.  It  cannot  be  that  the  statute  intended  that  he  should 
be  taxed  to  aid  in  the  building  of  the  railroad,  and  that,  be- 
fore his  tax  is  collectible,  the  road  could  be  alienated,  and  in 
its  place  the  corporation  could  acquire  bonds  or  other  property 
to  be  held  for  the  benefit  of  the  stockholders.  The  statute  docs 
not  contemplate  thajt  the  taxpayer  shall  hold  an  interest  as  a 
stockholder  in  any  property  other  than  the  railroad.  ...  It 
cannot  therefore  be  that  tl\e  statute  will  permit  taxes  to  be 
collected  when  it  becomes  certain  that  the  taxpayer  can  have  no 
interest  in  the  railroad,  the  very  thing  for  which  he  was  taxed. 
It  is  plain,  from  the  provisions  of  the  statute  making  the  directors 
WA.  &E.  R.  R.  Cas— 1*. 
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liable  in  double  the  par  value  of  the  stock  in  case  the  road  is 
encumbered  beyond  the  prescribed  limit,  that  it  is  the  purpose 
of  the  statute  to  preserve  the  existence  of  the  road  in  the 
corporation  building  it, and  thus preser\'e  the  taxpayers  interest 
therein."  The  tax  was  held  uncollectible.  To  the  same  effect 
are  the  cases  of  Blunt  v.  Carpenter,  68  Iowa,  265  ;  Cantillon  v. 
Railroad  Co.,  35  N.  W.  Rep.  620. 

We  think  that  it  may  reasonably  be  said,  of  our  statutes 
authorizing  townships  to  aid  railway  companies  by  way  of 
taking  stock  therein,  that  they  contemplate  that  the  township, 
by  becoming  a  stockholder,  may  have  such  an  interest  in  the 
property  of  the  corporation  as  shares  of  stock  usually  repre- 
sent, and  such  an  influence  in  the  management  of  the  affairs 
of  the  corporation  as  any  other  holder  of  a  like  amount  of 
stock  usually  has.  And  that  the  act  of  1865  last  above  re- 
ferred to  was  enacted  upon  the  theory  that,  when  a  railway 
company  no  longer  owns  the  railroad  by  reason  of  a  judicial 
sale  as  provided  in  that  act,  an  unpaid  subscription  to  its  stock 
ought  not  to  be  coerced  because  the  subscriber  cannot  acquire 
an  interest  in  the  railway  *nor  have  a  voice  in  its  management. 
We  are  aware,  of  course,  that  these  aid  laws  have  been  upheld 
as  against  constitutional  objection  urged  against  them  upon  the 
theory  that  the  railroad  in  aid  of  which  the  money  is  to  be  ap- 
propriated is  a  work  of  public  utility,  to  be  constructed  for  the 
public  good.  So  far  as  the  constitutionality  of  the  law  is  con- 
cerned, it  m.ay  be  said,  as  i§  said  in  some  of  the  cases  cited  by 
counsel  for  appellees,  that  there  is  no  difference  between  an  ap- 
propriation by  way  of  a  donation  and  by  way  of  taking  stock  in 
the  railroad  company.  But  it  does  not  follow,  by  any  means,  that 
there  is  no  difference  in  any  respect  between  aid  by  a  township 
by  way  of  a  donation  and  by  way  of  taking  stock.  As  we  have 
seen,  our  statutes  and  our  cases  clearly  create  and  recognize  a 
distinction,  and  both  secure,  to  the  township,  rights,  when  the  aid 
is  by  way  of  a  subscription  for  stock,  which  it  does  not  have 
when  the  aid  is  by  way  of  a  donation  ;  and  both  good  morals 
and  public  policy  sanction  the  extension  of  such  protection  to 
the  township  and  taxpayers. 

We  repeat  again  that  this  action  is  in  no  sense  by  the  Anderson, 
Lebanon  &  St.  Louis  R.  Co.,  nor  by  any  one  in  its  behalf  for  its 
HidiandB.  benefit  or  for  the  benefit  of  its  creditors.  The  Mid- 
Co.  not  ea-  land  R.  Co.  has  and  can  have  no  right  to  the  money 
titled  to  should  it  be  collected,  for  the  reason  that  it  claims  and 

«oiiej.  must  claim  through  the  mortgage,  and  that  neither 

carried  nor  conveyed  any  interest  in  the  aid  voted  which  can  be 
enforced  in  favor  of  that  company,  and  for  the  further  reason 
that  the  act  of  1865,  supra,  is  in  the  way  of  an  assertion  of 
such  right  by  that  company.     And  while,  as  before  stated,  the 
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record  does  not  show  that  the  Anderson,  Lebanon  &  St.  Louis 
R.Co.  has  been  dissolved  by  a  judicial  decree,  we  again  state,  as 
stated  in  the  principal  opinion,  that  it  does  not  appear,  by  any- 
thing shown  in  the  record,  that  there  is  any  person  or  railroad 
company  entitled  to  demand  and  receive  the  money  upon  the 
terms  upon  which  it  was  voted,  should  it  be'collected.  We  have 
examined  with  much  care  all  the  cases  cited  by  counsel  for  ap- 
pellees and  find  nothing  in  any  of  them  in  conflict  with  what  we 
here  decide.  It  would  extend  this  opinion  to  an  undue  length 
to  go  into  an  examination  and  analysis  of  those  cases.  This  is 
the  only  reason  for  not  doing  so.  After  a  patient  and  laborious 
examination  of  the  questions  presented  by  the  record,  we  are 
convinced  that  the  conclusion  reached  in  the  principal  opinion  is 
correct,  and  that  a  rehearing  should  not  be  granted.  The  peti- 
tion is  therefore  overruled.  We  suggest  that,  if  the  parties  de- 
sire to  remodel  the  pleadings,  eitBer  by  changes  or  by  making 
them  more  specific,  they  ought  to  have  leave  to  do  so. 

Corporation— Subscription  to — How  Made. — As  to  what  constitutes  a 
subscription  to  a  corporation,  see  Butler  University  v,  Scooner  (Ind.),  i6 
N.  E.  Rep.  642. 

Rights  of  Purchasing  and  Consolidated  Companies  to  Subscriptions  Made 
to  Original  Company. — See  Mennsha  v.  Hazard,  2  Am.  &  Eng.  R.  R.  Cas. 
571;  Atchison,  etc..  R.  Co.  v.  Phillips  Co.,  4  lb.  326;  Lynch  v.  Eastern, 
etc.,»R.  Co.,  12  lb.  652;  Chickamingv.  Carpenter,  12  lb.  692 ;  New  Buffalo 
tf.  Cambria  Iron  Co.,  \*2  lb.  703;  Green  Co.  v,  Conners,  15  lb.  613. 


PETTIBONE  etML 

V. 

Toledo,  C.  and  St.  L.  R.  Co.  et  aL 

{Massachusetts  Supreme  Judicial  Court,  January  2,  1889.) 

Railroad  Companies—Subscription  to  Bonds— Unpaid  Subscription.— The 
agreement,  of  holders  of  mortgage  bonds  of  a  railroad  company,  to  lend 
the  company  certain  amounts  of  money,  and  to  take  in  payment  therefor 
interest* bearing  debenture  bonds  of  the  company,  does  not  amount  to  an 
unpaid  subscription  to  the  capital  stock  of  the  company,  but  is,  in  effect,  an 
agreement  to  make  a  loan  to  the  company  upon  the  bonds  as  security. 

Same — Application  of  Subscription— Rights  of  Creditors. — A  bill  will  not 
lie.  in  favor  of  the  creditors  of  such  company,  to  compel  the  subscriptions 
to  the  bonds  to  be  applied  on  their  claims :  and  the  fact  that  such  deben- 
ture bonds  were  issued  to  enable  the  company  to  complete  its  road  creates 
no  trust  in  favor  of  creditors  for  supplies  furnished  in  its  construction. 

Same — Contract  Executory— Assignability.— Massachusetts  Pub.  Stat.,  ch. 
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151,  §  2,  cl.  II.  giving  aremedy  in  equity  to  creditors,  to  reach  "any  prop- 
erty, right,  title,  or  interest,  legal  or  equitable,"  of  a  debtor,  does  not  apply 
to  such  contracts  between  the  subscribers  to  the  bonds  and  the  corpora- 
tion,  since  the  contract  is  executory  on  both  sides  and  is  not  assignable  by 
either  party. 

Reserved  case  from  Supreme  Judicial  Court,  Suffolk  County. 

This  was  a  suit  brought  by  creditors  of  the  Toledo,  Cincin- 
nati &  St.  Louis  R.  Co.,  against  certain  of  the  holders  of  the 
first-mortgage  bonds  of  said  company,  to  compel  them  to  pay 
certain  subscriptions  to  the  debenture  bonds  issued  by  the  rail- 
road company,  and,  when  paid,  to  be  held  for  the  benefit  of  the 
plaintiffs. 

Heard  in  the  Supreme  Judicial  Court,  and  reserved  for  the 
full  court. 

John  Lowell,  fames  H,  Flinty  and  Morse  Thane  for  plaintiffs. 

H.  D,  Hyde  and  W,  A,  Sargent  for  defendants. 

Field,  J. — The  first  ground  on  which  the  plaintiffs  contend 
that  the  bill  may  be  maintained  is  that  the  subscriptions  of  the 
defendants,  which  are  described  in  the  bill,  are  anal- 
ii«tlttaioffo<iii  ogous  to  such  Subscriptions  for  the  capital  stock  of 
tosabscrip-  a  Corporation,  and  that  such  subscriptions  constitute 
uirt^k."^""''  a  trust  fund  for  the  benefit  of  the  creditors  of  the 
corporation.  It  has  been  held  that  all  persons  who 
deal  with  a  corporation  deal  with  it  on  the  faith  Ihat  its  cap- 
ital stock  will  be  applied,  if  necessary,  to  the  payment  of  its 
debts;  and  that,  if  the  statutes  of  a  state  permit  a  corpora- 
tion to  do  business  before  the  whole  amount  of  its  capital 
stock  has  been  paid  in,  the  money  which  subscribers  for 
stock  have  agreed  to  pay  in  for  the  stock  they  have  taken  is  re- 
garded as  a  part  of  the  ^pital  stock  of  the  corporation.  The 
admission  of  the  subscribers  as  stockholders  is  the  consideration 
for  their  promises  to  pay;  and  the  corporation  can  recover  the 
amount  agreed  to  be  paid,  not  merely  as  a  debt  due  to  the  cor- 
poration, but  as  a  part  of  the  capital  stock  which  the  subscrib- 
ers have  agreed  to  furnish  and  put  at  the  risk  of  the  business. 
The  unpaid  subscriptions  are  a  trust  fund  held  for  the  benefit 
of  the  creditors  of  the  corporation;  and  any  creditor  whose  debt 
has  been  reduced  to  a  judgment,  and  who  has  been  unable  to 
obtain  satisfaction  of  it  from  the  corporation,  may,  under  the 
general  jurisdiction  of  a  court  of  chancery,  maintain  a  bill  to 
apply  these  subscriptions  to  the  payment  of  his  judgment. 
County  of  Morgan  zk  Allen,  103  U.  S.  498;  Hatch  v.  Dana,  lOi 
U.  S.  ?05;  Sawyer  v,  Hoag,  17  Wall.  610;  Bartlett  v.  Drew,  57 
N.  Y.  587. 

If  we  assume  that  this  is  the  law  in  this  commonwealth,  it  is 
necessary  to  examine  the  nature  of  the  subscriptions  set  out  in 
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the  bill.  The  bill  alleges  that  in  December,  1882,  "  certain 
holders  of  the  first-mortgage  bonds  of  said  railroad 
company  made  and  entered  into  an  agreement,  under  JJ^pUomT'"** 
seal,  with  said  company,  whereby  they  subscribed  and 
agreed  to  pay  respectively  to  said  railroad  company  a  certain 
sum  of  money  as  called  for,  the  first  call  to  be  for  fifteen  per 
centum  of  said  subscription,  and  no  subsequent  call  to  exceed 
ten  per  centum  thereof  in  any  one  month;  the  subscribers  to  re- 
ceive therefor  the  debenture  bonds  of  said  railroad  company, 
payable  in  five  years,  with  option  on  the  part  of  the  company 
to  pay  after  two  years  from  that  date,  and  bearjng  interest  at 
the  rate  of  eight  per  cent  per  annum,  payable  semi-annually," 
etc.  The  bill  also  alleges  that  the  persons  named  as  defendants 
signed  this  agreement,  with  others  whose  names  the  plaintiffs  are 
unable  to  state;  that  the  company  has  called  for  the  payment  of 
certain  instalments  of  the  money  agreed  to  be  paid;  that  the 
defendants  have  not  paid  the  sums  called  for,  and  now  owe  the 
company  these  sums;  and  that  they  also,  under  said  agreement, 
owe  the  company  certain  additional  amounts  not  yet  called  for. 

It  thus  appears  that  the  defendants  are  holders  of  the  first 
mortgage  bonds  of  the  railroad  company,  and  have  agreed  to 
lend  the  company  certain  amounts  of  money,  and  to  take  in 
payment  therefor  bonds  of  the  company,  such  as  have  been  de- 
scribed. They  are  creditors  of  the  company  who  have  agreed 
to  make  an  additional  loan.  Even  if  the  ageeisment  be  construed 
to  be  an  agreement  to  purchase  bonds  of  the  company,  as  the 
bonds  are  obligations  of  the  company  to  pay  money,  the  tran- 
saction would  be  equivalent  to  a  loan. 

The  distinction  between  a  creditor  and  a  stockholder  of  a 
corporation  is  plain.  The  position  of  a  stockholder  i?  not  only 
not  like  that  of  a  creditor,  but  it  more  nearly  resem-  Di^in^jti^j^ 
blcs  that  of  a  debtor  of  the  creditors  of  a  corpora-  between  cred- 
tion.  In  a  partnership,  the  copartners  are  debtors  in  itor  and  stock- 
solido ;  in  corporations,  the  artificial  body  is  the  *•*•'• 
debtor;  but  the  property  of  the  corporation,  which  must  be  ap- 
plied to  the  payment  of  its  debts,  belongs  equitably  to  the 
stockholders,  and  they  are  virtually  the  debtors  of  the  creditors 
of  the  corporation,  so  far  as  it  may  be  necessary  to  take  this 
property  to  pay  such  creditors.  If  these  defendants  should  lend 
the  money  as  they  have  agreed,  and  should  receive  the  bonds 
of  the  company,  they  would  be  entitled  to  have  the  bonds  paid 
out  of  the  property  of  the  company  when  they  matured,  or,  if 
the  company  was  insolvent,  to  share  with  other  creditors  in  this 
property^  The  defendants  have  no  other  control  over  the  cor- 
poration than  that  which  a  creditor  has  over  the  property  of  his 
debtor;  nor  have  they  put,  or  agreed  to  put,  their  money  at  the 
risk  of  the  business  in  any  other  sense  than  that  in  which  every 
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creditor  puts  the  money  he  lends  at  the  risk  of  the  solvency  of 
his  debtor.  If  the  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  benefit  of  its  creditors,  and  if  subscribers  to  stock  who 
have  not  paid  their  subscriptions  are  regarded  as  trustees  of  this 
fund  to  the  extent  of  the  subscription  unpaid,  then  these  defend- 
ants have  agreed  to  become  cestuis  que  trustent  of  this  fund.  We 
think  there  is  no  foundation  for  the  analogy  suggested. 

It  is  clear  that  the  bill  does  not  set  out  any  special  trust  in 
favor  of  the  plaintiffs.     The  defendants  have  made  no  promises 

to  the  plaintiffs,  nor  has  it  been  agreed  between  the 
trurt.*****         defendants  and  the  company  that  the  money  should 

be*  paid  and  received  upon  a  trust  in  favor  of  the 
plaintiffs.  The  plaintiffs  have  furnished  railroad  supplies,  and 
the  defendants  have  agreed  to  lend  money  to  enable  the  com- 
pany to  complete  its  railroad,  but  this  does  not  constitute  a  trust 
for  the  plaintiffs. 

The  remaining  ground  on  which  the  plaintiffs  contend  that 
the  bill  may  be  maintained  is  that  by  this  agreement  the  de- 
RMMhiii  d  ^^"^*^"^s  have  become  indebted  to  the  company,  and 
appiicjatoBTof  that  this  indebtedness  can  be  reached  and  applied  to 
defendantfl'  the  payment  of  the  plaintiff's  claim,  under  Pub.  St. 
Ln^r^lJlIt*^^  c.  151,  §  2,  cl.  1 1,  and  St.  1884,  c.  285.    The  first  stat^ 

ute  on  this  subject  was  St.  185 1,  c.  206.  This  gave 
a  remedy  in  equity  "  to  reach  and  apply  in  payment  of  a  debt 
due  from  any  debtor  not  residing  in  this  commonwealth  any 
property,  right,  title,  or  interest,  legal  or  equitable,  of  such 
debtor  within  this  commonwealth,  which  cannot  be  come  at  to 
be  attached  or  taken  on  execution  in  a  suit  at  law  against  such 
debtor."  This  statute  was  amended  by  St.  1858,  c.  34,  by  strik- 
ing out  the  words  "  not  residing  in  this  commonwealth/*  and  the 
two  statutes  have  become  iucorporated  in  Pub.  St.  c.  151,  §  2, 
cl.  II.  Full  equity  jurisdiction  was  first  conferred  upon  this  court 
by  St.  1857,  c.  214,  and  until  that  statute  was  passed,  the  court 
had  jurisdiction  in  equity  only  upon  special  subjects  described 
in  the  statutes.  *  It  has  often  been  held  that  the  intention  of  SU 
1884,  c.  285,  was  not  to  give  jurisdiction  over  **  creditors*  *  bills,' 
in  the  sense  in  which  these  words  were  used  in  the  practice  of 
the  courts  of  chancery."  Chapman  v.  Publishing  Co.,  128  Mass. 
478. 

The  word  "  creditors*  bills,'*  are  commonly  used  in  the  Eng- 
lish chancery  to  describe  bills  brought  by  the  creditors  of    the 

estates  of  a  deceased  person  for  the  administration  of 
ftoTs^iiiBlJ'''  ^^  estate,  or  by  creditors  and  claimants  of  a  trust 

fund  for  the  distribution  of  the  fund.  Such  bills  may 
be  brought  by  many  several  creditors  jointly,  or,  if  brought  by 
one  creditor,  must  be  brought  for  the  benefit  of  himself  and  all 
other  creditors  interested  in  the  estate  or  the  fund.     But   the 
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words  are  also  used  to  describe  bills  brought  by  creditors  who 
have  obtained  judgments  at  law,  and  who  have  in  vain  attempted 
at  law  to  obtain  satisfaction  of  the  judgments,  and  who  sue  in 
equity  for  the  purpose  of  reaching  property  which  could  not  be 
taken  on  execution  at  law.  Such  bills  could  be  maintained  by 
a  single  creditor  without  joining  others.  It  is  obvious  that  the 
legislature  had  in  mind,  in  passing  this  statute,  suits  substan- 
tially of  the  latter  description  ;  and  such  suits  or  similar  suits 
must  be  considered,  if  any  help  is  to  be  derived  from  analogy. 
There  was  valuable  property  of  various  kinds  not  exempt  by 
statute  from  being  taken  on  execution,  which  could  not  be 
reached  by  any  form  of  process  existing  in  this  commonwealth 
at  the  time  the  statute  of  185 1  was  passed.  If  the  debtor  were 
found  within  the  commonwealth,  he  could  be  arrested  on  execu- 
tion, and  compelled  by  imprisonment  to  assign  his  property,  if 
he  had  any,  to  his  creditors;  but  the  process  was  somewhat 
cumbrous,  and  the  assignment  of  property  might  be  made  to- 
other creditors  than  the  judgment  creditor,  and  this  process 
could  not  be  used  against  a  non-resident  debtor  who  could  not 
be  found  within  the  commonwealth.  As  attachment  on  mesne 
process  prevailed  in  this  commonwealth,  the  legislature,  follow- 
ing the  analogy  of  trustee  process,  in  creating  this  new  remedy 
for  the  collection  of  a  debt,  did  not  require  that  the  debt  should 
be  reduced  to  a  judgment,  and  that  all  legal  remedies  should  be 
exhausted. 

In  1847,  in  Grew  v.  Breed,  12  Mete.  367,  this  court  in  eflfect 
decided  that  in  equity  a  promissory  note  could  be  sequestered 
and  applied  to  the  payment  of  a  decree  for  money  rendered 
against  the  owner  of  the  note  in  a  suit  in  equity,  brought  under 
Rev.  St.  c.  36,  §§  31,  32  ;  and  it  was  suggested  that  the  same 
remedy  could  be  employed  in  courts  of  general  equity  jurisdic- 
tion to  satisfy  judgments  for  money  obtained  at  law,  if  the  ex- 
ecution had  been  returned  unsatisfied.  The  bill  in  that  case 
was  regarded  as  ancillary  to  the  original  suit,  and  within  the  jur- 
isdiction under  which  that  had  been  brought ;  but  jurisdiction  to 
maintain  bills  to  satisfy  judgments  at  law,  by  sequestering  or 
taking  property  which  could 'not  be  taken  at  law,  did  not  exist 
until  the  passage  of  the  Statutes  of  1 851,  which  gave  a  remedy 
to  a  creditor  whether  the  debt  was  or  was  not  reduced  to  a  judg- 
ment. After  the  statute  giving  full  equity  jurisdiction  to  this 
court  was  enacted,  it  was  held  that  it  did  not  affect  the  jurisdic- 
tion conferred  by  the  Statutes  of  185 1,  as  amended  by  the  Stat- 
utes of  1858,  but  the  general  equity  jurisdiction  over  suits  to  col- 
lect a  judgment  obtained  at  law  by  reaching  property  which 
could  not  be  taken  on  execution  was  not  much  considered.  Ulti- 
mately it  was  decided  that  the  two  jurisdictions  were  not  in  all 
respects  identical  as  to  th.e  property  that  could  be  reached,  and 
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St.  1884,  c.  285,  was  passed.  Barry  v.  Abbot,  100  Mass.  396; 
Insurance  Co.  v.  Abbot,  127  Mass.  558;  Tucker  v.  McDonald, 
105  Mass.  423 ;  Carver  v.  Peck,  131  Mass.  291  ;  Ager  v.  Murray, 
105  U.  S.  126. 

It  must  be  .dmitted  that  the  extent  to  which  choses  in  action 
could  be  taken  by  a  court  of  equity,  acting  under  its  general 
powers,  without  the  aid  of  statutes,  was  not  very  well  defined  ; 

and  it  is  said  that  in  England  a  chose  in  action  could 
iHftkingof  j^ot  be  taken  "where  the  individual  in  whose  hands 
UoAbi»«nit7.  it  is  disputes  either  the  amount  or  the  title  of  the 

party  whose  property  is  sequestered."  The  legal 
choses  in  action  actually  taken  under  this  general  equity  power 
have  been  debts  for  definite  sums  of  money.  2  Daniell,  Ch.  Pr. 
(5th  Amer.  Ed.)  1052,  1053.  See  Hadden  v.  Spader,  20  Johns. 
554;  White  V.  Geraerdt,  i  Edw.  Ch.  336;  Greene  v.  Keene,  14 
R.  I.  388.  The  subject  is  now  largely  regulated  by  statute,  both 
in  England  and  in  the  states  of  this  country.  3  Pom.  Eq.  Jur. 
§  1415;  2  Barb.  Ch.  Pr.(2d.  Ed.)  147  ct  scq.;  Evans,  Pr.  Ch.  Div. 
356>/  seq.;  Morgan,  Ch.  (6th  Ed.)  455  et  scq.  Without  consider- 
ing such  intangible  property  as  letters  patent,  copyright,  and 
the  right  to  a  seat  in  an  exchange,  or  equitable  interests  in  prop- 
erty, and  speaking  only  of  legal  choses  in  action,  it  may  be  said 
that,  so  far  as  oar  knowledge  extends,  the  choses  in  action  that 
under  the  Various  statutes  have  been  taken  and  applied  to  the 
payment  of  debts  have  been  themselves  debts  due  or  to  become 
due,  although  not  always  debts  for  definite  sums  of  money.  Per- 
haps Hudson  V,  Plets,  11  Paige,  180,  is  an  exception  ;  but  that 
decision,  whether  right  or  not,  does  not  help  this  case.  The 
word  "debt,'*  even  in  its  broadest  signification,  implies  that  the 
consideration  of  the  obligation  of  the  debtor  has  been  executed 
on  the  part  of  the  creditor,  and  the  payment  of  tMe  debt  dis- 
charges  the  obligation.  The  execution  of  the  agreement  de- 
scribed in  the  bill  did  not  make  the  defendants  debtors  of  the 
railroad  company.  The  obligations  created  by  the  agreement 
were  executory  on  both  sides,  and  were  mutual. 

It  is  no  objection  to  this  bill  that  the  principal  debtor  is  a 
foreign  corporation,  and  that  no  service  has  been  made   upon  it 

which  would  enable  the  court  to  render  a  decree  that 
eipai  debtor  u  ^^  would  be  bound  to  perform,  unless  it  is  essential  to 
fbreignroiv  the  plaintiff's  case  that  they  obtain  an  assignment  of 
ralte  M*"'     ^^^^  agreement  from  the  railroad  company.  The  cases 

are  numerous  where  debts  due  from  inhabitants  of 
this  commonwealth  to  non-residents  have  been  attached  by  this 
process,  and  it  was  to  reach  the  property  of  non-residents 
that   the   statute   of    1851    was    passed.     McCann   v,  Randall, 

147  Mass. .     The  lanquat^c  of   the  statute    is  undoubtedly 

Md.     It  is:    "  Any  propcMty,  ri^ht,  title,  or  interest,  legal  or 
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cqiiit?,ble,  of  a  debtor."  No  case  appears  in  our  reports  where 
under  this  process,  a  plaintiff  has  been  permitted  to  compel  his 
debtor  to  execute  on  his  part  an  executory  contract,  made  with 
other  persons,  or  has  been  permitted  to  execute  it  for  him,  in 
order  that  the  plaintiff  may  compel  these  other  persons  to  per- 
form their  part  of  the  contract  for  the  benefit  of  the  plaintiff, 
neither  has  any  claim  for  unliquidated  damages  for  the  breach 
of  an  executory  contract  been  reached  and  applied  under  this 
procedure.  We  think  that  a  negative  test  of  the  mean- 
ing of  the  general  words  of  the  statute  is  that  they  what  not  i«- 
cannot  be  held  to  include  choses  in  action  which,  *'^***  *■  ■*»*• 
from  their  nature,  could  not  be  assigaed  by  the  debt- 
or.  The  contract  between  the  railroad  company  and  the  de- 
fendants in  this  case  is  one  which  the  railroad  company  could 
not  assign  to  the  plaintiffs,  so  as  to  substitute  them  for  it,  as  a 
contracting  party.  The  defendants,  as  holders  of  the  first  mort- 
gage bonds,  had  an  interest  in  enabling  the  railroad  company  to 
complete  its  railroad,  and  an  agreement  by  the  defendants  to 
advance  money  to  the  railroad  company  for  this  purpose  could 
not  be  transferred  by  the  railroad  company  to  the  plaintiffs,  so 
that  the  defendants  could  be  compelled  to  pay  the  money  to 
them,  even  although  they  were  ready  to  deliver  the  bonds  which 
the  railroad  company  had  agreed  to  deliver.  To  accomplish 
this  would  require  a  novation.  If,  then,  the  railroad  company 
were  a  party  to  this  suit,  the  court  would  not  compel  it  to  make 
an  assignment  of  the  agreement  against  the  will  of  these  .de- 
fendants, because  it  would  not  recognize  as  valid  such  an  assign- 
ment after  it  had  been  made.  The  railroad  company's  interest 
in  the  contract,  therefore,  cannot  be  spld  or  assigned,  and  the 
defendants  cannot  be  compelled  to  receive  the  plaintiffs  in  place 
of  the  railroad  company  as  the  party  to  whom  they  are  bound. 
It  may  be  suggested  that  the  bill  shows  that  there  has  been  a 
breach  of  the  agreement  by  the  defendants,  in  not  paying  the 
sums  of  money  called  for  by  the  railroad  company, 
and  that,  although  the  plaintiffs  may  not  be  able  to  Bninotdrawn 
enforce  this  agreement  specifically  against  the  de-  {?^'„7d»ttd""' 
fendantSy  they  may  have  a  right  to  reach  and  apply  damageii. 
the  damages  which  the  railroad  company  could  re- 
cover for  the  breach,  to  the  extent  at  least  of  the  indebtedness 
of  the  railroad  company  to  them.  It  may  be  argued  that  a 
claim  for  unliquidated  damages  for  the  breach  of  a  bilateral  exe- 
cutory contract  may  be  assigned  in  equity,  and  that  such  a  chose 
in  action  can  be  reached  by  this  process.  We  have  been  shown 
no  case  in  which  this  has  been  done,  and  the  difficulties  are 
great.  Such  a  proceeding  would  involve  a  trial  of  the  whole 
cause  of  action  of  the  railroad  company  against  these  defendants 
^or  the  breach  relied  on,  and  entire  damages  must  be  assessed, 
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even  although  they  exceed  the  indebtedness  of  the  railroad  com- 
pany to  the  plaintiffs.  If  a  receiver  were  appointed,  it  may  be 
that  he  could  be  empowered  to  bring  such  a  suit,  but  it  is  at 
least  doubtful  whether  the  court  has  authority  to  appoint  a  re- 
ceiver of  the  property  of  a  foreign  corporation  which  is  not  sub- 
ject to  the  jurisdiction  of  the  court,  and  has  not  appeared  in  the 
suit.  It  is  enough,  however,  to  say  that  the  bill  was  not  drawn 
for  the  purpose  of  reaching  any  such  claim  for  unliquidated  dam- 
ages, and  the  many  questions  which  would  arise  upon  a  bill  so 
drawn  have  not  been  argued,  and  need  not  be  considered. 
Demurrer  sustained. 


Reed 
Ohio  and  Mississippi  R.  Co, 

(Illinois  Supreme  Court,  June  i6,  1888.) 

Railway  Mortgage— Foreclosure — Master's  Deed — Prima  Facie  Evidence.— 
Under  Illinois  Rev.  Stat.  ch.  72,  sec.  33,  making  the  deed  of  a  master  in 
chancery,  executed  pursuant  to  a  foreclosure  decree. /r/w«/a«>  evidence 
that  the  provisions  of  the  law  relating  to  the  sale  have  been  complied 
with,  it  is  only  in  case  of  the  loss  or  destruction  of  the  record  of  the  decree 
that  such  deed  htcomts  prima  facie  evidence  of  the  recovery  and  exist- 
ence of  the  decree. 

Same  — Rights  of  Purchaser— Deed  as  Evidence. — The  deed  is  evidence 
of  the  regularity  of  the  sale,  but  not  of  the  prior  proceedings  authorizing 
it,  and  hence  a  petitioner,  desiring  to  insist  up6n  any  right  acquired  under 
such  deed,  should  produce  a  decree  of  the  court  authorizing  the  sale. 

Same — Eminent  Domain — Statutory  Construction. — In  all  cases  where 
private  property  may  be  taken  for  public  uses,  proceedings  to  condemn 
are  authorized  only  when  "  the  compensation  to  be  paid  for,  or  in  respea 
of,  the  property  so  to  be  appropriated  or  damaged  cannot  be  agreed  upon  by 
the  parties  interested,"  unless  the  owner  is  incapable  of  consenting,  or  his 
name  and  residence  are  unknown,  or  he  be  a  non-resident  of  the  state. 
Illinois  Rev.  Stat.  ch.  47,  sec.  3  (R.  &  S.  1042).  Such  proceedings  are  per- 
mitted under  statute,  whether  for  the  purpose  of  acquiring  land  or  ma- 
terial, only  in  the  event  that  the  corporation  seeking  the  appropriation  is 
unable  to  ayree  with  the  owner  for  the  purchase  of  the  same. 

Same— Successor — Condemnation  of  by. — A  railroad  company,  claiming 
as  successor  of  another  company,  whose  charter  gives  it  the  right  to  ac- 
quire and  hold  property  for  its  corporate  purposes,  providing  that  "  in 
case  of  disagreement  as  to  the  right  of  way,  price  of  land  or  lands,  or  other 
privileges  embraced  in  this  section,  the  same  may  be  condemned"  under 
the  eminent  domain  laws  in  force,  can  obtain  material  by  condemnation 
only  in  the  event  that  it  is  unable  to  agree  with  the  owner  for  the  pur- 
chase thereof. 
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Same— Petition  in  Condennnation — Allegations. — Although  the  aver- 
ments in  petition  for  condemnation  need  not  be  in  the  language  of  the 
statute,  yet  they  must  affirmatively  show  that  the  corporation  has  been 
unable  to  asjree  with  the  land-owner  in  respect  to  the  compensation. 

Same — Compensation — lnstructions« — Where  an  instruction  requested  to 
the  effect  that  the  compensation  to  be  paid  to  the  defendant  land-owner 
was  its  value  "for  any  purpose  for  which  it  was  shown  by  the  evidence  to 
be  available,"  was  modified  by  striking  out  the  words  quoted,  and  con- 
fining the  value  to  the  worth  of  the  land,  "  as  land,  as  it  is  at  this  time,  as 
shown  by  the  evidence,"  the  modification  was  held  improper. 

Same-^Market  Value  of  Land — Province  of  Jury. — The  present  market 
value  of  the  land  taken  furnishes  the  true  basis  for  determining  the  com- 
pensation to  be  paid  the  land-owner  for  land  taken  and  appropriated  to 
the  public  use,  which  value  is  to  be  determined  by  the  jury  from  the  evi- 
dence, either  as  furnished  by  the  testimony  of  witnesses  or  by  their  per- 
sonal inspection  of  the  premises. 

Same— ilses  Adapted  to— Evidence  of.— In  so  far  as  the  adaptability  of 
the  land  to  uses  other  than  that  to  which  it  is  applied  enhances  or  in- 
fluences its  present  market  value,  such  uses  are  competent  to  be  consid- 
ered by  the  jury. 

Appeal  from  a  judgment  against  defendant  in  a  proceeding 
to  condemn  land  for  the  purpose  of  taking  therefrom  sand,  rock, 
gravel,  and  earth. 

The  facts  are  sufficiently  stated  in  the  opinion. 

R.  Cope  for  appellant. 

C  A.  Beecher  and  Hanna  &  Adams  for  appellee. 

Per  Curiam. — This  was  a  proceeding  by  appellee  to  condemr^ 
ten  acres  of  land,  lying  outside  of  its  right  of  way,  for  ^^^ 

the  purpose  of  taking  therefrom  sand,  rock,  gravel, 
and  earth  for  ballast,  and  to  maintain  its  roadway. 

The  petition,  after  averring  the  inQorpo ration  of  petitioner,, 
and  that  it  has  for  ten  years  owned  and  operated,  and  is  now 
operating,  a  line  of  railway  through  Gallatin  county,  avers  that 
by  an  act  of  the  legislature  of  Illinois,  approved  February  25, 
1867,  a  charter  was  granted  to  the  Illinois  Southeastern  R. 
Co.,  by  which  it  was  authorized  to  build,  construct,  equip,  and 
maintain  a  railroad  through  Gallatin  county,  and  for  that  pur- 
pose to  condemn  right  of  way ;  and  in  addition  thereto  said 
railway  company  was  authorized  and  empowered  by  its  charter 
to  condemn  other  land,  beside  that  required  for  right  of  way,, 
for  the  purpose  of  procuring  sand,  gravel,  stone,  and  earth,  and 
other  material  for  the  purpose  of  constructing  and  maintaining 
said  railroad. 

That  under  certain  foreclosure  proceedings  against  said  Il- 
linois Southwestern  R.  Co.,  the  petitioner,  by  purchase,  be- 
came the  owner  of  all  the  property,  rights,  and  franchises  be- 
longing to  said  railway,  whereby  petitioner  became  authorized 
and  empowered  to  operate  and  rnaintain  said  railroad,  with  all 
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the  rights,  powers,  and  franchises  delegated  to  the  said  last- 
named  company  by  virtue  of  its  charter  and  the  laws  of  this 
state. 

That  in  order  to  procure  rock,  gravel,  earth,  and  sand  to  prop- 
erly ballast  and  maintain  said  railroad,  and  improve  the  same,  it 
is  necessary  to  take  and  appropriate  other  lands  than  that  in- 
cluded in  the  right  of  way  thereof  through  Gallatin  county. 
The  land  sought  to  be  taken  is  then  described,  and  it  is  averred 
that  the  company  has  in  said  county  no  suitable  material  for  the 
purposes  named  on  its  right  of  way.  It  is  alleged  that  appel- 
lant, who  is  made  defendant,  is  the  owner  of  the  land  sought  to 
be  appropriated.  The  defendant,  appellant,  answered,  denying 
each  material  allegation  of  the  petition,  except  the  ownership  of 
the  land  sought  to  be  appropriated. 

The  case  was  submitted  to  a  jury,  who  returned  a  verdict,  fix- 
ing the  compensation  to  be  paid  the  land-owner ;  and  the  court 
entered  the  usual  order  thereon. 

While  under  the  statute  no  other  pleading  than  the  petition 
is  required,  it  is  manifest  that  the  answer  filed  neither  enlarged 
nor  restricted  the  burden  cast  by  law  upon  the  petitioner  to 
make  such  a  case  as  clearly  entitled  it  to  take  and  appropriate 
the  land  sought  to  be  taken.  Smith  v,  Chicago  &  W.  I.  R.  Co., 
105  111.  511  ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  384. 

It  is  contended  by  appellee  railway  company  that  under 
and  by  virtue  of  the  deed  of  the  master  in  chancery,  made, 
as  is  alleged,  in  pursuance  of  a  decree  of  foreclosure 
]iortffi««  fore-  against  the  Illinois  Southeastern  R.  Co.,  it  suc- 
te^sdMdaT  ^^^^^^  ^^  ^''  ^^^  rights,  privileges,  and  franchises  of 
«Tideiiceofde-  said  last-named  company,  and  is  by  the  charter  of 
««••  said  company  authorized  to  appropriate  the  land  of 

appellant  for  the  purposes  shown.  No  discussion  of 
this  question  is  necessary,  as  no  conveyance  of  the  property 
and  franchise  of  the  Illinois  Southeastern  R.  Co.  is  shown  in 
this  record.  The  petitioner  introduced  in  evidence  a  mortgage 
made  by  said  company,  and  a  deed  executed  by  the  master  in 
chancer}''  of  the  circuit  court  of  the  United  States  for  the  south- 
ern district  of  Illinois,  purporting  to  be  made  in  pursuance  of  a 
<iecree  of  foreclosure  entered  in  said  court,  conveying  the  prop- 
erty and  franchise  of  said  corporation  to  one  Bloodgood  ;  and 
conveyances  vesting  whatever  title  Bloodgood  derived  by  said 
master's  deed  in  petitioner ;  but  no  proceeding  or  decree  upon 
which  said  deed  was  based  was  produced.  By  Rev.  Stat.  ch.  72, 
§  33,  the  master's  deed  is  made  prima  facie  evidence  that  the 
provisions  of  the  law  relating  to  the  sale  have  been  complied 
with  ;  and  it  is  only  in  case  of  the  loss  or'destruction  of  the  rec- 
ord of  the  decree  that  such  deed  becomes  prima  facie  evidence 
of  the  recovery  and  existence  of  the  decree. 


•Digitized  by 


Google 


RAILWAY    MORTGAGES — FOKECLOSUKK  237 

If  petitioner  desired  to  insist  upon  any  right  acquired  under 
that  deed,  it  should  have  produced  a  decree  of  the  court  author- 
izing a  sale  and  deed.  The  deed  is  evidence  of  the  regularity 
of  the  sale,  but  not  of  the  prior  proceedings  authorizing  it. 
Fischer  v.  Estaman,  68  111.  78. 

But,  independently  of  these  considerations,  this  proceeding  is 
clearly  erroneous. 

In  all  cases  where  private  property  may  be  taken  for  public 
uses,  proceedings  to  condemn  are  authorized  only  when  "  the 
compensation   to  be  paid  for,  or   in   respect  of,  the  ^^^^ 
property  sought  t/>    be   appropriated    or   damaged,  ettdinStt^ 
.    .    .     cannot  be  agreed  upon  by  the  parties  inter-  wadenm  are 
ested" — unless  the  owner  is  incapable  of  consenting,  »"*'»*''*»^' 
or  his  name  and  residence  are  unknown,  or  he  be  a  non-resident 
of  the  state.     Rev.   Stat.   ch.  47,  §  2  (R.  &  S.    1042).     If  the 
right  to  condemn  appellant's  land  for  the  purposes  here  sought 
be  conceded,  such  proceedings  are    permitted  by  the  statute^ 
whether  for  the  purpose  of  acquiring  land  or  material,  only  in 
the  event  that  the  corporation  seeking  the  appropriation  is  un- 
able to  agree  with  the  owner  for  the  purchase  of  the  same.  Rev. 
Stat.  ch.  114,  §§  18,  19  (Starr.  &  C.  1912) ;  Chicago,  B.  &  Q.  R. 
G>.  V.  Chamberlain,  84  111.  333;  Bowman  v.  Venice  &  C.  R.  Co., 
102  111.  470;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  338. 

Now,  if  it   be  conceded  that  appellee  railway  company  suc- 
ceeded to  all  the  rights  and  privileges  of  the  Illinois  South- 
eastern  R.  Co.  under  the  charter,  will  it  affect  the 
question  under  consideration  ?     By  the  fifth  section  rJr*ht»of  int 
of  its  charter,  that  company  was  given  the  right  to  noius.  e.k. 
acquire    and   hold   property  for   its   corporate    pur-  Co. 'mmate- 
poses ;  and  it  is  provided  that,  "  in  case  of  disagree- 
ment as  to  the  right  of  way,  price  of  land   or  lands,  or  other 
privileges   embraced   in    this   section,  the   same    may  be   con- 
demned," etc.,  under  the  eminent-domain  laws  in  force.    2  Priv. 
Laws,  1867,  p.  751. 

The  taking  of  private  property  by  the  exercise  of  the  right  of 
eminent  domain  is  in  derogation  of  common  right,  and  the  grant 
of  power  for  its  exercise  must  be  strictly  followed. 
We  have  held  in  numerous  cases  that  the  averments  Petition  la- 
in petitions  for  condemnation  need  not  be  in  the  Ian-  I!1^!??"A"I 

guagc  of  the  statute,  but  that  any  allegation  showing  ehaso. 
affirmatively  that  the  corporation  has  been  unable  to 
agree  with  the  land-owner  in  respect  of  the  compensation  to  be 
paid  will  suffice.     Chicago,  B.  &  Q.  R.  Co.  v.  Chamberlain,  84 
111.  333;  Bowman  v.  Venice  &  C.  R.  Co.  102  111.  459;  s.  c,   14 
Am.  &  Eng.  R.  R.  Ca5.  338. 

But  there  is  in  the  petition  and  proof  in  this  case  a  total  want 
of  any  reference  to  the  jurisdictional  fact  of  the  inability  of  ap- 
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pellee  railway  company  to  agree  with  the  land-owner  as  to  the 
compensation  to  be  paid.  There  seems  to  have  been  no  effort 
made  to  purchase  the  land,  or  agree  on  the  compensation  or 
price  to  be  paid  therefor,  before  resorting  to  this  proceeding. 
The  petition  was  clearly  insufficient  to  give  the  court  jurisdiction 
or  to  entitle  the  appellee  company  to  appropriate  appellant's 
land. 

Numerous  errors  are  pointed  out  in  the  rulings  of  the  court 
in  modifying  the  defendant's  instructions.  Only  one  is  of  suffi- 
cient importance  to  require  discussion. 

The  second  instruction  asked  by  defendant*  told  the  jury,  in 
effect,  that  the  compensation  to  be  paid  to  the  defendant  land- 
owner for  the  land  taken  was  its  value  "  for  any  pur- 
toilnd"oifDer,  P^^^  ^^^  which  it  was  shown  by'the  evidence  to  be 
available."  The  modification  consisted  in  striking 
out  the  words  quoted,  and  confining  the  value  to  the  worth  of 
the  land,  "  as  land,  as  it  is  at  this  time,  as  shown  by  the  evi- 
dence."  The  modification  was  improper.  The  present  market 
value  of  the  land  taken  furnishes  the  true  basis  for  determining 
the  compensation  to  be  paid  the  land-owner  for  land  taken  and 
appropriated  to  the  public  use. 

This  value  of  the  land  is  to  be  determined  by  the  jury,  from 
the  evidence,  either  as  furnished  by  the  testimony  of  witnesses 
or  by  their  personal  inspection  of  the  premises;  and  in  so  far  as 
its  adaptability  to  uses  other  than  that  to  which  it  is  applied 
enhances  or  fixes  its  present  market  value,  such  uses  are  compe- 
tent to  be  considered  by  the  jury.  Haslain  v.  Galena  &  S.  W. 
R.  Co.,  64  111.  353;  Chicago  &  E.  R.  Co.  v.  Jacobs,  no  111.  414; 
s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  97  ;  Jacksonville  &  S.  E.  R.  Co. 
V,  Walsh,  106  111.  253  ;  Dupuis  v,  Chicago  &  N.  W.  R.  Co.,  115 
111.  98 ;  Calumet  R.  R.  Co.  v,  Moore,  33  Am.  &  Eng.  R.  R.  Cas. 
179. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause 
remanded  to  that  court. 

Eminent  Domain  —  Market  Value  of  Property  Taken  as  Measure  of 
Damages.— See  Little  Rock  J.  R.  Co.  v.  Woodruff.  33  Am.  &  Eng.  R.  R. 
Cas.  169  note,  178:  Calumet  River  R.  Co.  v.  Moore,  33  lb.  179.  note,  184. 

Consideration  of  Uses  for  which  Property  is  Suitable. — See  Calumet 
River  R.  Co.  v,  Moore,  33  Am.  &  Eng.  R.  R.  Cas.  179,  note,  184. 
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Alexander  et  aL 

V. 

Searcy  et  aL 

(Georgia  Supreme  Court,  January.  23.  1889.) 

Corporations — Purchase  of  Stock— Minority  Stoclchoiders— Estoppel  In 
Pais. — Where  a  corporation  purchasing  stock  of  another  corporation 
gives  notice  to  the  directors  and  stockholders  of  the  latter  corporation,  and 
regularly  votes  the  stock  and  expends  large  sums  of  money  for  the  benefit 
of  the  corporation  pursuant  to  resolutions  of  the  stockholders,  the  min- 
ority stockholders  are  estopped  from  claiming,  several  years  after  such 
purchase  was  made,  that  the  purchasing  corporation  has  procured  the  mis- 
management of  the  corporation,  and  from  denying  that  such  purchasing 
corporation  has  power  under  its  charter  to  maice  the  purchase. 

Railroad  Mortgage — Foreclosure—Defence.— Neither  the  minority  stock- 
holders nor  one  wiio  is  not  a  stockholder  at  the  time  of  the  alleged  illegal 
transactions  can  maintain  a  bill  in  defence  of  the  foreclosure  of  a  railroad 
mortgage  alleging  that  the  aflairs  of  the  corporation  have  been  mis- 
managed in  the  interest  of  the  principal  stockholder,  and  that  the  bonds 
are  void  for  usury,  in  their  negotiation,  where  no  demand  has  been  made 
upon  the  directors  or  stockholders  to  make  such  defence,  the  only  excuse 
for  not  making  the  demand  being  that  the  officers  are  in  collusion  with 
the  plaintiff. 

Error  from  Superior  Court,  Spalding  County. 

Bill  by  Searcy  and  others  against  Alexander,  trustee,  etc.,  and 
others.     Defendants  bring  error. 

Lawton  &  Cunninghamy  R.  F.  Lyon,  and  John  S.  Hall  for 
plaintiffs  in  error. 

A.  M.  Speer,  C.Anderson, E.  IV.  Hammond,  and  F. D.  Dismuke 
for  defendants  in  error. 

Simmons,  J. — It  appears  from  the  record  in  this  case  that,  in 
the  year  1871,  the  Savannah,  Griffin  &  North  Alabama  R.  Co. 
made  and  executed  a  deed  of  trust  or  mortgage  on  its  railroad 
and  other  property  to  William  M.  Wadley,  president  of  the  Cen- 
tral R.  &  Banking  Co.  of  Georgia,  and  his  succes- 
sors in  office,  and  William  B.  Johnston,  as  trustees,  to 
secure  the  principal  and  interest  of  $500,000  of  bonds  which  said 
Savannah,  Griffin  &  North  Alabama  R.  Co.  was  about  to  issue. 
These  bonds  were  issued,  and  in  the  course  of  time  the  major  part 
of  them  came  into  the  possession  of  the  Central  R.  &  Banking  Co. 
It  further  appears  that  the  Savannah,  Griffin  &  North  Ala- 
bama R.  Co.  had  defaulted  in  the  payment  of  the  interest  on 
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these  bonds  for  several  years.  The  deed  of  trust  or  mortgage 
contained  a  clause  authorizing  the  trustees  to  foreclose  the 
mortga'ge  in  case  of  such  default.  VVadley,  one  of  the  trustees 
nanncd  in  the  deed,  died,  and  Alexander,  the  plaintiff  in  error 
here,  became  his  successor  as  president  of  said  Central  R.  & 
Banking  Co.,  and  his  successor  in  this  trust,  under  the  terms  of 
the  mortgage.  In  1887  he  and  Johnston,  the  other  trustee,  filed 
their  bill  to  foreclose  this  mortgage.  Johnston  died  pending 
the  suit,  and  Alexander  thus  became  the  sole  complainant. 
After  the  appearance  term  of  the  case,  and  before  the  trial  term, 
Searcy  and  others,  as  stockholders  of  the  Savannah,  Griffin  & 
North  Alabama  R.  Co.,  filed  their  bill  against  said  Alexander, 
trustee,  the  Savannah,  Griffin  &  North  Alabama  R.  Co.,^nd 
the  Central  R.  &  Banking  Co.,  wherein  they  allege  that  they  are 
stockholders  of  the  Savannah,  Griffin  &  North  Alabama  R.  Co.; 
that  they  own  about  400  shares  of  the  capital  stock  thereof ;  and 
that  the  Central  R.  &  Banking  Co.  owns  a  majority  of  the  stock 
of  said  Savannah,  Griffin  &  North  Alabama  R.  Co.,  and  likewise 
the  bonds  issued  by  said  company  as  aforesaid.  They  further 
allege  that,  by  reason  of  the  Central's  ownership  of  a  majority 
of  the  stock,  it  has  had  the  control  of  the  Savannah,  Griffin  & 
North  Alabama  R.  since  1872,  and  by  reason  of  having  such 
control  has  placed  its  own  directors  on  the  board  of  directors  of 
the  Savannah,  Griffin  &  North  Alabama  R.  Co.,  and  that  it  has 
purposely  mismanaged  said  Savannah,  Griffin  &  North  Alabama 
R.,  by  cutting  off  its  through  freights,  and  sending  them  over 
the  Atlantic  &  West  Point  R.,  a  road  in  which  the  Central  also 
had  an  interest ;  by  building  a  depot  in  the  town  of  Carrollton 
much  more  costly  and  extensive  than  the  business  of  the  road 
required  ;  and  by  placing  the  net  income  earned  by  the  Savan- 
nah, Griffin  and  North  Alabama  R.  upon  its  road-bed  in  the  way 
of  improvements— all  of  which  has  greatly  injured  and  damaged 
the  said  stockholders  of  the  said  Savannah,  Griffin  and  North 
Alabama.  R.  Co.  They  also  allege  that  the  bonds  of  the  Sav- 
annah, Griffin  &  North  Alabama  R.  Co.  were  purchased  below 
par  by  the  Macon  &  Western  R.  Co.  (which,  by  an  act  of  the 
legislature,  was  afterwards  consolidated  with  the  Central  R. 
&  Banking  Co.),  which  latter  company  now  owns  said  bonds,  and 
is  seeking  to  recover  the  full  value  thereof  and  interest  thereon, 
besides  interest  on  the  unpaid  coupons.  They  allege  that  the 
purchase  of  these  bonds  at  65  or  70  cents  on  the  dollar  was 
an  usurious  transaction,  and  that  the  Central  R.  &  Banking 
Co.  ought  not  to  be  allowed  to  recover  the  face  value  thereof 
and  interest  on  the  same  ;  that,  if  it  can  recover  at  all,  it  can 
only  be  allowed  to  recover  the  amount  it  paid  for  the  bonds, 
with  the  legal  interest  on  that  amount.  They  further  allege 
that  neither  the  said  Macon  &  Western  R.  Co.,  nor  the  Cen- 
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tral,  had  the  power,  under  their  charters,  to  own  or  purchase 
the  stock  of  the  Savannah,  Griffin  &  North  Alabama  R.  Co.; 
that  the  purchase  of  said  stock  was  ultra  vires  and  void.  They 
also  allege  that  the  president  of  the  Central  R.  &  Banking  Co.  was 
a  director  of  the  Savannah,  Griffin  &  North  Alabama  R.  Co. 
and  was  president  of  the  former  company  when  the  stock  of 
the  Savannah,  Griffin  &  North  Alabama  R.  Co.  was  sold  to  it, 
and  that  this  rendered  the  contract  illegal  and  void.  They 
prayed  for  an  accounting  between  the  Central  and  the  Sav- 
annah, Griffin  &  North  Alabama  R.  Co.  as  to  the  damages  in- 
curred by  the  latter  road  by  reason  of  the  mismanagement 
thereof ;  insisting  that,  when  such  damages  were  assessed,  they 
should  be  credited  upon  the  bonds  held  by  the  Central,  and 
that  such  damages  would  be  sufficient  to  pay  off  all  the  legal 
interest  due  on  said  bonds.  They  also  prayed  that  an  ac- 
counting be  had  as  to  the  usury  sought  to  be  collected  by 
the  Central,  and  that  the  usury  be  deducted  from  said  bonds, 
and  that  the  Central  be  enjoined  from  disposing  of  any  of 
said  bonds.  They  prayed  the  appointment  of  a  receiver  to 
take  charge  of  and  manage  said  Savannah,  Griffin  &  North 
Alabama  R.,  under  the  direction  of  the  court.  They  fur- 
ther prayed  that  the  ownership  of  the  stock  of  the  Savannah, 
Griffin  &  North  Alabama  R.  Co.  by  the  Central  R.  &  Banking 
Co.  be  decreed  to  be  ultra  vires\  and  null  and  void. 

Alexander,  the  trustee,  answered  said  bill,  but  it  is  unneces- 
sary to  notice  his  answer,  as  it  is  not  material  to  the  decision  of 
this  case. 

The  Central  R.  &  Banking  Co.  showed  cause  against  the  grant- 
ing of  the  injunction  by  demurrer  and  answer.  The  second  and 
third  grounds  of  the  demurrer  are  as  follows :  "  Second,  Be- 
cause the  complainants  do  not  show  by  their  bill  any  right  to 
prosecute  this  suit  on  behalf  of  the  minority  stockholders;  it 
not  being  alleged  that  the  directors  of  the  Savannah,  Griffin  & 
North  Alabama  R.  have  ever  been  requested  to  make  such  de- 
fence, or  that  they  have  ever  refused  or  declined  to  make 
such  defence.  Third.  Because  the  complainants,  if  they  have 
any  cause  of  complaint  or  grounds  of  equity,  have  not  made 
such  complaint  within  a  reasonable  time,  but  have,  after  full 
knowledge  of  all  such  grounds  of  complaint,  or  a  full  opportu- 
nity to  acquire  notice  thereof,  acquiesced  in  such  acts  of  alleged 
error  for  more  than  four  years."  The  answer  shows  that  the 
complainant  Searcy  owns  296  shares  of  the  capital  stock  of  the 
Savannah,  Griffin  &  North  Alabama  R.  Co.,  which  were  ac- 
quired by  him  since  the  beginning  of  this  litigation,  and  that  the 
other  complainants  owned  their  stock  from  10  to  15  years  be- 
fore the  beginning  of  the  litigation.  It  denies  all  the  charges 
made  in  the  bill  as  to  the  mismanagement  of  the  road,  and  in- 
86  A.  &  E.  R.  R.  Gas.— 16 
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sists  that  the  road  was  managed  according  to  the  best  judgment 
of  the  officers  and  board  of  directors  thereof.  It  admits  owning 
the  stock  and  bonds  of  said  railroad,  and  alleges  that  the  pur- 
chase thereof  was  made  by  the  board  of  directors  of  the  Central 
with  the  full  knowledge  of  all  the  stockholders  of  the  Savannah, 
Griffin  &  North  Alabama  R.  Co. ;  that  the  matter  was  laid  be- 
fore said  stockholders  by  the  president  of  their  company ;  and 
that  by  a  vote  of  said  stockholders  they  authorized  their  said 
president  to  sell  said  bonds  and  stock  to  the  Central  R.  &  Bank- 
ing Co.,  upon  certain  conditions  named  in  the  resolution.  The 
answer  also  goes  into  a  detailed  account  of  the  management  of 
the  Savannah,  Griffin  &  North  Alabama  R.,  giving  the  facts  as 
to  its  management,  and  the  earnings  of  the  road,  year  by  year. 
It  denies  that  there  was  any  usury  in  the  transaction  of  the  pur- 
chase of  the  bonds,  claiming  that  it  did  not  lend  any  money  to 
the  Savannah,  Griffin  &  North  Alabama  R.  Co.;  that  the  bonds 
were  purchased  by  it  in  open  market,  and  the  full  market  price 
paid  therefor.  Under  the  view  we  take  of  this  case,  it  is  unneces- 
sary to  go  further  into  the  details  of  the  answer. 

On  the  hearing,  the  chancellor  granted  the  injunction  prayed 
for,  and  appointed  a  receiver  to  take  charge  of  the  Savannah, 
Griffin  &  North  Alabama  R.  To  this  decision  Alexander,  the 
trustee,  the  Savannah,  Griffin  &  North  Alabama  R.  Co.,  and  the 
Central  R.  and  Banking  Co.  excepted. 

I.  We  think  the  court  erred  in  granting  this  injunction,  and 
appointing  a  receiver.  The  record  shows  that  the  alleged  illegal 
transactions  complained  of  by  these  minority  stock- 
stockhoiden  holders  commenced  in  1870,  and  continued  from  that 
estopped  by  time  up  to  the  filing  of  the  bill.  A  part  of  this  stock 
tiieir  HUence  ^^s  purchased  by  the  Macon  &  Western  R.  Co. 
«nd  Inaction,  p^j^^  ^^  ^g^^  Reports  were  made  of  the  sale  by  the 
president  of  the  Savannah,  Griffin  &  North  Alabama 
R.  Co.  to  the  board  of  directors  and  the  stockholders  thereof. 
The  purchase  by  the  Central  R.  &  Banking  Co.  was  made  sub- 
sequently, and  of  this  purchase  the  board  of  directors  and  the 
stockholders  of  the  Savannah,  Griffin  &  North  Alabama  R.  Co. 
were  also  notified  at  the  annual  meetings  of  the  stockholders. 
The  transfers  of  the  stock  to  the  Macon  &  Western  R.  Co.  and 
the  Central  R.  and  Banking  Co.  were  made  on  the  books  of  the 
company,  to  which  every  stockholder  had  access.  This  stock 
was  voted  at  the  annual  meetings  by  the  Macon  &  Western  R. 
Co.,  and,  when  the  Macon  &  Western  was  consolidated  with  the 
Central,  the  same  stock,  and  other  stock  purchased  by  the  Cen- 
tral, were  voted  at  several  annual  meetings  of  the  Central ;  so 
that  there  can  be  no  doubt  that  each  and  every  stockholder  ol 
the  Savannah,  Griffin  &  North  Alabama  R.  Co.  had  full  knowl- 
edge that  the  Central  R.  &  Banking  Co.  owned  the  stock,  and 
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that  it  voted  it  at  every  meeting  of  the  stockholders.  The 
exercise  of  this  right  commenced  on  the  part  of  the  Central  as 
early  as  the  year  1873,  and  from  that  time  to  November,  1887,  it 
claimed  and  exercised  the  right  to  vote  this  stock.  The  Macon 
&  Western  R.  Co.  and  the  Central  R.  and  Banking  Co.  have  ex- 
pended large  sums  of  money  in  building  and  equipping  the  Sa- 
vannah, Griffin  &  North  Alabama  R. ;  yet  these  stockholders 
at  each  meeting,  when  these  facts  were  laid  before  them,  kept 
silent.  They  made  no  objection  to  receiving  this  money  from 
the  Macon  &  Western  R.  Co.  and  the  Central  R.  &  Banking  Co., 
but  agreed  in  every  instance  to  accept  their  money.  They 
stood  by  and  saw  the  Central  expend  large  sums  in  building  and 
equipping  this  road,  and  yet  not  a  word  of  objection  did  they 
utter.  Tliey  stood  by  and  saw  this  stock  issued  to  the  Macon  & 
Western  R.  Co.,  and  to  the  Central,  in  payment  of  large  sums  of 
money-  advanced  to  them  by  these  companies,  and  not  only 
stood  by  and  saw  this  done,  but  helped  by  their  votes  to  do  it ; 
because,  as  said  before,  it  was  all  done  by  resolution  of  the 
stockholders  at  their  meetings. 

In  our  opinion,  whether  the  Macon  &  Western,  or  the  Cen- 
tral after  the  Macon  &  Western  was  consolidated  with  it,  had 
power  and  authority,  under  their  charters,  or  not,  to  purchase 
and  own  stock  in  another  railroad  company,  these  stockholders 
cannot  now  complain.  They  have  acquiesced  in  this 
illegal  act,  if  it  is  illegal,  in  some  instances  for  seven  ^y"*'"^"*'***'* 
years,  and  in  others  for  fifteen,  the  stock  having  been 
purchased  at  divers  times  from  1869  to  1880.  They  have  re* 
ceived  the  money  of  these  corporations,  and  after  acquiescence  , 
for  that  length  of  time,  with  a  full  knowledge  of  the  facts,  equity 
will  not  allow  them  to  complain.  This  is  a  familiar  doctrine  in 
courts  of  equity.  Cook,  Stocks,  §  686,  says :  **  After  a  stock- 
holder has  knowledge,  or  is  chargeable  with  knowledge,  of  an 
ultra  vires,  fraudulent,  or  negligent  act  of  the  directors,  he  must 
institute  his  suit,  if  at  all,  within  a  reasonable  time  thereafter. 
As  to  what  will  constitute  a  reasonable  time  depends  on  the 
circumstances  of  the  case.  If  it  is  evident  that  the  stockholder 
is  waiting  to  see  whether  the  unauthorized  act  will  be  profitable 
to  the  corporation,  the  court  will  refuse  to  grant  him  any  relief. 
So,  also,  if  the  stockholder,  after  a  full  knowledge  of  the  facts, 
stands  by  and  allows  large  operations  to  be  completed,  or  money 
expended,  or  alterations  tjD  be  made,  before  he  brings  suits,  he 
is  guilty  of  laches,  and  his  remedy  is  barred.  In  like  manner, 
where  the  stockholder,  with  full  knowledge,  has  accepted  the 
benefit  of  the  act,  he  cannot  complain  thereafter;  and  in  gen- 
eral, where  it  is  clear  that  the  stockholder  had  a  full  knowledge 
of  all  the  essential  facts  of  an  act  which  he  might  bring  a  suit  to 
remedy,  but  which,  for  an  unreasonable  length  of  time,  he  fails  to 
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object  to  by  a  bill  in  equity,  he  will  be  held  guilty  of  laches^and 
his  right  to  institute  the  suit  is  barred."  In  Taylor  v.  Railway 
Co.,  4  Woods,  575,  the  court  says :  **  A  stotkholder  of  a  corpo- 
ration will  not  be  allowed,  after  a  reasonable  time,  to  disturb- 
and  rescind  a  contract  made  by  his  corporation,  after  the  same 
has  been  fully  executed,  on  the  ground  that  it  is  ultra  z*tres^  and 
in  excess  of  the  corporate  powers  granted  by  the  charter  of  the 
corporation."  In  the  case  of  Railway  Co.  v.  Railway  Co.,  3  De 
Gex,  M.  &  G.  341  (1853),  it  is  said  :  **  Where  the  summary  inter- 
ference of  this  court  is  invoked  in  cases  of  this  nature,  it  must 
be  invoked  promptly.  Parties  who  have  lain  by  and  permitted 
a  large  expenditure  to  be  made,  in  contravention  of  the  rights 
for  which  they  contend,  cannot  call  upon  this  court  for  its  sum- 
mary interference."  In  Stewart  v.  Transportation  Co.,  17  Minn. 
372  (Gil.  348),  the  court  said  :  **  If  a  stockholder  assents  to  acts 
u//a  vires,  or,  although  not  originally  or  expressly  assenting,  has 
for  an  unreasonable  time  acquiesced,  and  has  permitted  them  to 
go  unquestioned,  so  that  other  parties,  who  have  acted  upon  the 
faith  of  them  (as,  for  instance,  by  making  large  expenditures  of 
money),  would  suffer  great  injury  from  their  repudiation,  a  court 
of  equity  would  not  easily  be  induced  to  grant  relief  at  the  in- 
stance of  such  stockholder."  In  the  case  of  Peabody  v.  Flint,  88 
Mass.  54,  a  delay  of  three  and  a  half  years  was  held  to  be  a  bar. 
In  the  case  of  Gregory  v,  Patchett,  33  Beav.  595,  six  years  were 
held  to  be  a  bar.  In  the  case  of  Ashurst's  Appeal,  60  Pa.  St. 
290,  seven  years  were  held  to  be  a  bar.  In  the  case  of  Dimp- 
fell  V.  Railroad  Co.,  iia  U.  S.  209;  s.  c,  .16  Am.  &  Eng.  R.  R. 
Cas.  461,  three  years  and  eight  months  were  held  to  be  a  bar. 
The  general  rule  which  we  deduce  from  these  authorities,  and 
others  which  we  might  cite,  is  that  while  a  minority  of  the 
stockholders  of  a  corporation  may  maintain  a  bill  in  equity  in 
behalf  of  themselves  and  other  stockholders,  for  fraud,  conspir- 
acy, or  acts  ii/tra  vireSy  against  the  corporation,  its  officers,  and 
others  who  participate  therein,  when  the  minority  stockholders 
have  been  injured  or  damaged  by  said  acts,  they  must  act 
promptly,  and  not  wait  an  unreasonable  length  of  tigie.  If  they 
postpone  their  complaint  for  an  unreasonable  time,  they  forfeit  * 
their  right  to  equitable  relief.  "Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reasonable 
diligence ;  where  these  are  wanting,  the  court  is  passive,  and 
does  nothing."  Smith  v.  Clay,  3  Brown,  Ch.  639,  note.  This 
view  is  not  in  conflict  with  the  case  of  Railroad  Co.  v,  Collins,. 
40  Ga.  582,  and  Hazlehurst  v.  Railroad  Co.,  43  Ga.  13,  cited  in 
the  argument,  as  the  stockholders  in  these  cases  filed  their  bill 
promptly. 

But  it  is  alleged  by  counsel  for  the  defendants  in  erroc  that 
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nasmoimt  of  acquiescence  on  the  part  of  the  stockholders  will 
tnalce  an  act  legal  which  is  illegal ;  in  other  words,  ^„g^„*, 
that  fio  amount  of  acquiescence  on  the  part  of  the  stocrhoider 
stockholders  would  give  power  to  the  Central  R.  &  f*iiDof  take 
Banking  Co.  to  purchase  and  own  stock  in  another  JJJ^*"J^^ 
railroad,  if  the  law  did  not  authorize  it.     We  con-      *^ 
cede  that.     But  in  our  opinion  it  does  not  follow  that,  because 
a  railroad  company  has  no  power  to  purchase  or  own  stock  in 
another  railroad  company,  a  stockholder  who  has  acquiesced 
therein  for  fifteen  years  should  have  a  right  to  object.     It  may 
be  true,  and  doubtless  is,  that  no  assent  or  acquiescence  of  the 
«>tockholders  can  validate  such  an  act ;  but  it  is  a  different  ques- 
tion whether,  after  such  a  long  acquiescence,  the  stockholder 
may  take   advantage   of  the   invalidity  of  such   acts.     Cook, 
Stocks,  §  683.     The  act  of  purchasing  and  owning  and  voting 
stock  in  one  railroad  company  by  another  railroad  company 
may  be  tiltra  vires  so  far  as  the  public  are  concerned ;  but  we 
<lo  not  think  that  a  stockholder  who  has  acquiesced  for  fifteen 
years,  and  who  has  received  money  from  the  corporation  by 
reason  of  the  illegal  act,  should  be  allowed  to  make  that  question. 
His  acquiescence  does  not  render  valid  the  illegal  act  of  the 
corporation,  but  will  prevent  him  from  taking  advantage  of  its 
invalidity.     The  public  or  the  state  is  not  thus  bound.     The 
state,  through  its   proper  officer,  may  at  any  time  commence 
proceedings  to  prevent  it,  or  to  declare  it  ultra  vires  and  illegal. 
2.  We  think  the  chancellor  erred  in  granting  this  injunction 
for  another  reason.     This  is  a  bill  filed  by  a  few  persons,  own- 
ing about  400  shares  out  of  the  10,000  shares  constituting  the 
capital  stock  of  this  company.     The  Central  R.  & 
Banking  Co.  owes  somewhat  over  6000  shares  of  the  ^iTDot^ni*" 
capital  stock,  and  the   remainder  of  the  shares  is  tiio  bin  in  de- 
owned  by  individuals.     The  general  rule  of  law  is  fence  of  fbr©- 
that  the  holders  of  a  majority  of  the  stock  shall  con-  ^"^^^"^ 
trol  the  corporation,  and  the  minority  cannot  inter- 
fere  therewith  unless  they  show  some  good  reason  for  interfer- 
«nce.     These  complainants  nowhere  allege  in  their  bill  that  they 
ever  made  a  demand  on  the  board  of  directors  to  defend  this 
suit,  or  that  the  board  of  directors  had  refused  to  defend  it. 
Nowhere  in  their  bill  do  they  set  up  any  excuse  or  reason  for 
filing  the  same,  except  that  they  say  they  would  have  called  on 
the  officials  in  charge  of  the  Savannah,  Griffin  &  North  Ala- 
bama R.  to  make  a  defence  to  said  foreclosure  proceedings  but 
for  the  facts  aforesaid,  which  show  that  they  were  in  collusion 
with  the  parties  seeking  to  foreclose  the  mortgage,  and  in  order 
to  make  such  defence  they  would  have  to  accuse  themselves  of 
misconduct  and  fraud  on  the  rights  of  the  complainants.     They 
■do  not  allege  that  they  applied  to  the  board  of  directors  or  to 
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the  stockholders,  but  that  it  was  the  officials  of  the  road  to 
whom  they  would  have  applied,  if  they  had  not  been  in  collu- 
sion with  the  Central  R.  &  Banking  Co.  That  is  not  sufficient, 
in  our  opinion.  The  rule  is  well  settled  by  a  great  number  of 
adjudicated  cases  in  the  highest  courts;  among  them,  in  the 
able  opinion  of  Mr.  Justice  Miller  in  Hawes  v,  Oakland,  104 
U.  S.  450,  where  it  is  held  that,  before  a  minority  of  the  stock- 
holders can  maintain  a  bill  against  the  majority,  there  must  be 
shown  ([)  some  action,  or  threatened  action,  of  the  directors  or 
trustees  which  is  beyond  the  authority  conferred  by  the  charter, 
or  the  law  under  which  the  company  was  organized  ;  or  (2)  such 
a  fraudulent  transaction,  completed  or  threatened  by  them, 
either  among  themselves  or  with  some  other  party,  or  with 
shareholders,  as  will  result  in  serious  injury  to  the  company  or 
the  other  shareholders ;  or  (3)  that  the  directors,  or  a  majority  of 
them,  are  acting  for  their  own  interests,  in  a  manner  destructive 
of  the  company,  or  of  the  rights  of  the  other  shareholders ;  or 
(4)  that  the  majority  of  the  stockholders  are  oppressively  and 
illegally  pursuing,  in  the  name  of  the  company,  a  course  in  vio« 
lation  of  the  rights  of  the  other 'shareholders,  which  can  only  be 
restrained  by  a  court  of  equity ;  and  (5)  it  must  also  be  made  to 
appear  that  the  complainant  made  an  earnest  effort  to  obtain 
redresss  at  the  hands  of  the  directors  and  shareholders  of  the 
corporation,  etc.  In  the  opinion  of  the  court  the  learned  jus- 
tice says:  "But,  in  addition  to  the  existence  of  grievances 
which  call  for  this  kind  of  relief,  it  is  equally  important  that, 
before  the  shareholder  is  permitted  in  his  own  name  to  institute 
and  conduct  a  Htigation  which  usually  belongs  to  the  corpora- 
tion, he  should  show  to  the  satisfaction  of  the  court  that  he  has 
exhausted  all  the  means  within  his  reach  to  obtain,  within  the 
corporation  itself,  the  redress  of  his  grievances,  or  action  in  con- 
formity to  his  wishes.  He  must  make  an  earnest,  not  a  simu- 
lated, effort,  with  the  managing  body  of  the  corporation,  to 
induce  remedial  acdon  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits,  or  has  permitted,  he 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stockholders  as  a  body  in 
the  matter  of  which  he  complains;  and  he  must  show  a  case,  if 
this  is  not  done,  where  it  could  not  be  done,  or  it  was  not  rea- 
sonable to  require  it.  The  efforts  to  induce  such  action  as  com- 
plainant desires  on  the  part  of  the  directors,  and  of  the  share- 
holders when  that  is  necessary,  and  the  cause  of  failure  in  these 
efforts,  should  be  stated  with  particularity."  This  case  was 
cited  and  approved  in  Dimpfell  v.  Railroad  Co.,  no  U.  S.  209; 
s.  c,  16  Am.  &  Eng.  R.  R.  Cas.  461,  where  Mr.  Justice  Field, 
in  delivering  the  opinion  of  the  court,  says:  **A  stockholder 
mu>L  make  a  better  showing  of  wrongs  which  he  has  suffered, 
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and  also  of  efforts  to  obtain  relief  against  them,  before  a  court 
of  equity  will  interfere  and  set  aside  the  transactions  of  a  rail- 
way company,  or  of  its  directors.  It  is  not  enough  that  there 
may  be  a  doubt  as  to  the  authority  of  the  directors,  or  as  to  the 
wisdom  of  their  proceedings.  Grievances,  real  and  substantial, 
must  exist ;  and  before  an  individual  stockholder  can  be  heard, 
he  must  show,  in  the  language  of  this  court,  that  '  he  has  ex- 
hausted all  the  means  within  his  reach  to  obtain,  within  the  cor- 
poration itself,  the  redress  of  his  grievances  or  action  in  con- 
formity to  his  wishes;'  citing  Hawes  v,  Oakland,  stipra.  In 
that  case  the  court  added  that  the  efforts  to  induce  such  action 
as  he  desired  on  the  part  of  the  directors,  or  of  the  stockholders 
when  that  was  necessary,  and  the  cause  of  his  failure,  should  be 
stated  with  particularity  in  his  bill  of  complaint,  accompanied 
with  an  allegation  that  he  was  a  stockholder  at  the  time  of  the 
transactions  of  which  he  complains,  or  that  his  shares  have  de- 
volved on  him  since  by  operation  of  law.'* 

We  have  shown  that  no  allegations  of  this  sort  were  made  by 
the  complainants  in  this  case.  As  said  before,  no  request  or 
demand  was  made  of  the  directors,  and  no  reason  is  given  why 
such  demand  was  not  made  of  the  directors.  No  reason  was 
stated  in  this  bill  why  they  should  be  entitled  to  file  it,  except 
that  the  officers  of  the  Savannah,  Griffin  &  North  Alabama 
R.  Co.  were  in  collusion  with  the  officers  of  the  Central  R.  & 
Banking  Co.  It  seems  to  us  that  if  they  had  applied  to  men 
of  such  character  and  standing  as  those  who  constituted  their 
board  of  directors,  viz.,  John  D.  Stewart,  U.  B.  Wilkinson,  A.  D. 
Freeman,  W.  W.  Merrill,  J.  U.  Home,  H.  J.  Sargent,  W.  W. 
Fitts,  and  Arthur  Hutchinson,  and  had  evep  intimated  wrongful 
and  JFraudulent  acts  on  the  part  of  the  Central  R.  &  Banking 
Co.,  and  had  asked  them  to  investigate  the  matter,  they 
would  certainly  have  done  so.  But  they  fail  to  allege  that  they 
called  on  these  men  to  do  their  duty  as  directors  over  this  sepa- 
rate and  independent  organization,  and  simply  allege,  in  effect, 
that  they  were  mere  puppets  of  the  Central  R.  &  Banking 
Co.  We  are  satisfied  that  if  these  defences  to  the  foreclosure 
of  the  mortgage  have  any  merit  in  them,  and  these  complainants 
show  any  good  reason  to  the  directors  why  they  should  do  so, 
they  will  make  a  defence. 

3.  There  is  one  other  reason,  to  my  mind,  why  these  com- 
plainants should  be  held  to  strict  allegations  in  their  bill ;  and 
that  is  the  fact,  already  stated,  that,  out  of  the  10,000 
shares  of  capital  stock  in  this  company,  they  o^^n  only  stockholder 
about  400.     The  holders  of  between  three  and  four  JI^^ ^tiiiie 
thousand  shares,  who  are  not   connected  with  the  oftnuisaetioii. 
Central  R.    &    Banking  Co.,   as  appears   from    this 
record,   make    no   complaint    against    the    foreclosure    of    the 
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mortgage;  and,  of  the  holders  of  these  400  shares  who  do 
make  complaint,  one  of  them  owns  nearly  300  shares,  and  the 
record  discloses  that  he  purchased  them  after  this  litigation  be 
gan.  The  weight  of  authority  seems  to  be  that  a  person  who 
did  not  own  stock  at  the  time  of  the  transactions  complained  of 
cannot  complain  or  bringa  suit  to  have  them  declared  illegal.  In 
the  case  of  Hawes  v,  Oakland,  supra,  it  is  said  that  the  bill  must 
allege  that  the  complainant  was  a  shareholder  at  the  time  of  the 
transaction  of  which  he  complains,  or  that  his  shares  have  de- 
volved on  him  since  by  operation  of  law.  And  this  is  reiterated 
in  Dimpfell  v.  Railroad  Co.,  suprUy  in  which  case  Mr.  Justice 
Field  says,  in  speaking  of  the  complainant's  efforts  to  induce 
the  directors  or  stockholders  of  the  corporation  to  begin  suit : 
"  The  cause  of  his  failure  should  be  stated  with  particularity  in 
his  bQl  of  complaint,  accompanied  with  an  allegation  that  he 
was  a  stockholder  at  the  time  of  the  transactions  of  which  he 
complains,  or  that  his  shares  have  devolved  on  him  since  by 
operation  of  law.**  See,  contra.  Wait,  Insolv.  Corp.  §  628,  ahd 
authorities  there  cited.  We  therefore  hold  that  these  minority 
stockholders  who  filed  this  bill,  not  having  applied  to  the  direc- 
tors of  the  railroad  company,  of  which  they  are  stockholden*, 
nor  given  any  reason  for  their.failure  to  make  this  application 
to  the  directors  or  stockholders  to  defend  these  suits,  cannot,  of 
their  own  motion,  make  these  defences,  either  on  account  of  the 
mismanagement  of  the  road,  or  on  account  of  the  usury  of  the 
transaction,  if  there  be  any  usury.     Judgment  reversed. 

Rights  of  Minority  Stodcholders. — See  note.  25  Am.  &  Eng.  R.  R.  Gas. 
13;  Mills?/.  Central  R.  Co.,  24  lb.  47,  note,  56;  McHenry  v.  New  York. 
etc^  R.  Co.,  22  lb.  50,  note,  53 ;  Metropolitan  El.  R.  Co.  v.  Manhattan  R. 
Co.,  15  lb.  I ;  Leo  v.  Union  Pac.  R.  Co.,  16  lb.  452 ;  Du  Pont  v  Northern 
Pac.  R.  Co..  16  lb.  456,  note.  461;  Dimpfel  v.  Ohio,  etc.,  R.  Co..  16  lb. 
461 :  Pacific  Railroad  2/.  Missouri  Pac.  R.  Co.,  6  lb.  621 ;  Elkinstf.  C  &  A. 
R.  Co.,  9  lb.  590. 
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Appeal  of  Harrisburg  and  Eastern  R.  Co. 

{Pennsyivanta  Supreme  Court.  October  i.  iSSS.'^ 

RaBwayt  —  Mortgage  Foreclosure  —  Necessary  Parties  —  Service.  —  The 
bondholders  are  necessary  parties  to  a  suit  brought  to  acijudge  void  a 
mortgage,  and  the  bonds  secured  thereby,  given  by  a  corporation.  Service 
of  process  on  trustees  is  not  sufficient  to  bind  them. 

Appeal  from  Court  of  Common  Pleas,  Dauphin  County. 

Bill  by  the  Harrisburg  &  Eastern  R.  Co.  against  the  Pennsyl- 
vania &  New  England  R.  Co.,  George  M.  McPherran  and  Pierce 
C.  De  Saquue,  trustees,  to  have  declared  void  a  mortgage  given 
by  the  respondent  corporation  to  the  trustees,  and  the  bonds  to 
secure  which  it  was  given,  and  for  other  relief.  The  defendants 
failing  to  appear,  the  bill  was  taken  pro  confesso  and  a  master 
appointed,  who  reported  recommending  the  decree  for  which 
complainant  prayed.  From  the  refusal  of  the  court  to  grant 
this  relief  the  complainant  appeals. 

Hfnry  Trumbore  for  appellant. 

Greem,  J. — It  is  scarcely  necessary  to  add  anything  to  what 
has  been  50  well  said  by  the  learned  court  below.  Bondhoidew 
The  proceeding  is  aimed  directly  against  the  bonds  necMMry 
in  question,  and  of  course  assails  necessarily  the  rights  p*^'*^ 
of  the  persons  who  hold  them.  The  trustees  hold  their  office 
for  the  benefit  and  protection  of  the  bondholders,  but  cannot  be 
regarded  as  their  representatives  for  all  purposes.  Of  course,  if 
they  were,  if  the  relations  between  them  were  such  as  to  consti- 
tute the  trustees  general  agents  or  attorneys  in  fact  in  all  mat- 
ters relating  to  the  bonds,  so  that  service  of  process  in  adverse 
proceedings  would  be  binding  upon  the  bondholders,  when  made 
only  upon  the  trustees,  the  contention  of  the  appellant  might  be 
sustained.  But  there  is  nothing  on  the  record  showing  the  ex- 
istence of  such  a  relation.  As  trustees  only,  they  are  the  mere 
custodians  of  the  legal  title  to  the  bonds  for  the  benefit  and 
advantage  of  the  persons  who  own  them.  There  is  nothing  in 
that  relation  which  makes  them  general  agents  for  the  bond- 
holders as  to  all  matters  affecting  the  bonds.  The  right  of 
the  latter  to  own  the  bonds  and  to  defend  the  validity  of  the 
bonds  is  a  right  which  is  personal  to  the  owners  of  the  bonds. 
Whenever  that  right  is  assailed,  they  have  an  undoubted  right  to 
protect  themselves  and  their  title  in  their  own  persons  and  by 
their  own  counsel.  It  may  be  conceded  that  for  many  purposes 
the  trustees  do  represent  the  bondholders  ;  and,  whenever  they 
do,  the  latter  are  bound  by  their  acts.     The  authorities  cited  for 
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the  appellant  do  not  reach  to  the  position  that  in  a  proceeding 
such  as  this,  which  attacks  the  very  validity  of  the  bonds,  the 
trustees  may  be  substituted  as  defendants,  and  process  served  on 
them,  so  as  to  obligate  the  bondholders  by  all  the  consequences 
of  an  adverse  proceeding  and  judgment.  In  the  absence  of 
clear  and  satisfactory  authority  for  a  ruling  to  that  effect,  we  are 
unwilling  to  take  such  a  step.  It  is  true  the  appellant  may  be 
subject  to  some  inconvenience  in  ascertaining  who  are  the  holders 
of  the  bonds  ;  but  that  difficulty  is  not  insuperable.  As  against 
the  consequences  which  might  result  from  allowing  an  adverse 
judgment  to  be  taken  'against  persons  who  have  had  no  notice 
and  have  never  had  a  day  in  court,  it  is  not  to  be  considered. 
Decree  affirmed. 

Railways— Mortgage    Foreclosure — Necessary  Parties. — As  to  necessary 

parties  on  a  bill  in  equity  broujyhi  by  the  trustees  of  a  railroad  forihe  fore- 
closure of  a  mortgage,  see  Bardstown  &  L.  R.  Co.  v.  Metcalf.  4  Met.  (Ky.) 
199;  First  National  Fire  Ins.  Co.  v.  Salisbury.  130  Mass.  383;  4  Am.  & 
Eng.  R.  R.  Cas.  480;  Shaw  v.  Norfolk  R.  Co.,  71  Mass.  (5  Gray),  162  ;  Wil- 
liamson V.  New  Jersey  Southern  R.  Co.,  25  N.  J.  Eq.  (10  C.  E.  'Gr.)  13; 
Metropolitan  Trust  Co.  v.  Tonawanda  Valley  &  C.  R.  Co.,  106  N.  Y.  673; 
s.  c,  43  Hun  (N.  Y.),  521  ;  Hand  v.  Savannah  &  C.  R.  Co.,  13  S.  C. 
467;  Meier  v.  Kansas  Pac.  R.  Co.,  4  Dill.  C.  C,  378;  Scott  v.  Mansfield, 
C.  &  L.  M.  R.  Co.,  2  Flipp.  C.  C  15. 

It  seems  that  in  actions  to  foreclose  a  railroad  mortgage  given  to  a  trus- 
tee to  secure  the  bonds  of  the  railroad,  the  holders  of  such  bonds  need  not 
be  made  parties  to  the  action.  Shaw  v.  Little  Rock  &  Ft.  S.  R.  Co.,  loa 
U.  S.  (10  Otto)  605 ;  bk.  25.  L.  ed.  757;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Howard,  47  U.  S.  (7  Wall.)  392;  bk.  19,  L.  ed.  117;  Vose  v.  Bronson, 
73  U.  S.  (6  Wall.)  452;  bk.  18,  L.  ed.  846. 

For  a  full  discussion  of  the  question  of  necessary  parties,  plaintiffs  and 
defendants,  see  Wiltsie  on  Mortgage  Foreclosure,  ch.  5  to  11,  both 
inclusive. 


Knoll,  Administrator, 
New  York,  Chicago  and  St.  Louis  R.  Co. 

{Pennsylvania  Supreme  Courts  October  I,  1888.) 

Railway  Companies— Mortgages  of  Road— Action  for  Injury  to  Property* — 

An  action  will  not  lie  at  the  instance  of  a  holder  of  a  mortgage  as  trustee 
against  a  third  person  for  injuries  to  the  premises,  if  they  remain  of  greater 
value  than  the  amount  due  on  the  mortgage,  and  for  which  the  trustee  is 
liable  to  account. 

Same — Consequential  Injuries— Settlement  by  Mortgagor. — Consequential 
injuries  to  mortg.iged  premises  resulting  from   tiio  construction  of  a  rail- 
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road,  damages  for  which  have  been  amicably  settled  in  good  faith  by  the 
mortgagor  with  the  company,  cannot  be  recovered  by  the  mortgagee. 

Error  to  review  a  judgment  of  compulsory  nonsuit  in  an 
action  on  the  case. 

The  error  assigned  was  the  action  of  the  court  in  discharging 
a  rule  to  show  cause  why  the  nonsuit  should  not  be  taken  ofl. 

The  object  of  the  action  and  the  question  presented  are  suf- 
ficiently set  forth  in  the  opinion. 

y.  IV.  IVetmore  for  plaintiff  in  error. 

Davenport  &  Griffith  for  defendant  in  error. 

Williams,  J. — This  case  is  somewhat  anomalous.  The  plain- 
tiff is  the  holder  of  a  mortgage  upon  a  house  and  lot  raeta. 
in  the  city  of  Erie.  The  defendant  company,  acting 
under  the  authority  of  the  railroad  laws  of  the  commonwealth 
and  an  ordinance  of  the  city  of  Erie  has  built  a  single-track  railroad 
along  the  centre. of  Nineteenth  street,  on  which  the  mortgaged 
property  fronts.  The  complaint  of  the  plaintiff  is  that  the  value 
of  the  property  has  been  depreciated  by  the  building  of  the 
railroad  along  the  street,  and  that  his  security  as  a  mortgage 
creditor  has  been  impaired  to  the  same  extent.  No  effort  has 
been  made  to  collect  the  debt  or  to  bring  the  mortgaged  premises 
to  sale,  so  as  to  determine  what  amount  could  be  realized  out  of 
it;  but  this  suit  is  brought  to  recover  in  damages  the  amount  of 
the  alleged  depreciation  in  the  value  of  the  property. 

From  an  examination  of  the  testimony  we  learn  that  the 
plaintiff  is  the  administrator  of  W.  Hermle,  deceased,  who  died 
in  1872.  At  the  time  of  his  death  Hermle  was  the  owner  of  the 
equitable  title  to  the  lot  in  question  and  had  erected  the  dwell- 
ing-house now  standing  on  it.  He  left  a  widow  to  survive  him, 
but,  so  far  as  the  evidence  informs  us,  no  issue.  Soon  after  his 
appointment  as  administrator  Knoll  made  his  application  to  the 
orphans'  court  for  leave  to  sell  the  house  and  lot  at  public  sale 
for  the  payment  of  debts.  Leave  was  granted,  the  sale  made, 
and  Mrs.  Hermle,  the  widow,  became  the  purchaser  at  the  price 
of  $2000.  She  paid  no  part  of  the  purchase  money,  but  gave 
her  bond  and  mortgage  for  the  amount  of  her  bid,  and  this  is 
the  bond  and  mortgage  which  Knoll  alleges  is  impaired  in  value 
by  the  act  of  the  defendant  in  building  its  road  along  Nine- 
teenth street.  The  mortgage  was  made  in  1873,  the  rail- 
road was  located  in  1881,  and  this  suit  was  brought  in 
1887.  Our  first  question  is  whether  the  amount  due  mortgw  <i«bt 
upon  the  mortgage  is  greater  than  the;  present  value  i«  greater 
of  the  property  bound  by  it,  after  providing  for  a  *''*»jji"«o' 
prior  incumbrance.  If  it  is  not,  the  plaintiff  has  noth-  ^^^  '* 
ing  of  which  to  complain.  The  question  is  not  whether  the 
property  is  worth  less  than  it  was  when  the  mortgage  was  taken,. 
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but  whether  it  is  worth  less  than  the  plaintiff's  debt.  It  is  the 
injury  to  him,  not  that  sustained  by  the  lot-owner,  on  which  his 
right  to  recover  must  rest.  It  must  be  borne  in  mind  that  the 
plaintiff  is  a  mere  trustee.  As  administrator  of  W.  Hermle,  he 
holds  this  mortgage  for  those  who  may  be  entitled  to  the  fund 
on  final  settlement  of  the  estate,  and  these  after  the  lapse  of  fif- 
teen years  are  presumably  not  creditors,  but  the  heirs  at  law,  of 
the  decedent. 

In  1877  the  plaintiff  filed  a  partial  account  of  his  administration 
of  the  estate,  from  which  it  appears  that  the  personal  estate  was 
appraised  at  $69.80  and  was  retained  by  the  widow  as  part  of 
the  amount  allowed  her  as  exempt  from  the  claims  of  creditors. 
The  decedent  had  no  real  estate  except  the  house  and  lot  now 
owned  by  his  widow  and  represented  by  plaintiff's  mortgage. 
The  account  also  shows  that  Mrs.  Hermle  had  paid,  to  apply  on 
the  mortgage,  "  in  money  and  debts  assigned  to  her,"  the  sum 
of  $1350,  with  which  the  accountant  charged  himself.  This  left 
$650  of  the  principal  still  due,  with  some  interest.  Whose  was 
this  balance?  Out  of  it  Mrs.  Hermle  was  entitled  to  take  the 
balance  of  her  $300  as  of  the  date  of  the  mortgage.  This  would 
take  $230  from  the  $650,  leaving  only  $420  for  distribution  ;  and 
in  the  absence  of  issue  one  half  of  this  balance  would  belong  to 
her  under  the  intestate  laws.  The  amount  to  which  the  plain- 
tiff would  be  entitled  as  administrator  would  be  in  this  manner 
reduced  to  about  $200,  a  sum  which,  under  the  evidence,  would 
be  abundantly  secure  upon  the  property.  As  to  Mrs.  Hermle's 
interest  in  the  mortgage,  she  is  very  clearly  estopped  from  mak- 
ing any  claim  against  the  defendant  because  she  agreed  with 
the  defendant  that  the  damages  sustained  by  the  property  were 
$200,  and  upon  the  payment  of  this  sum  to  her  she  executed 
and  delivered  a  release  of  all  claims  for  damages  by  reason  of 
the  location  of  the  railroad  on  Ninteenth  street.  As  she  could 
not  now  claim  a  larger  sum  than  that  agreed  upon.  Knoll  can- 
not claim  it  for  her,  but  must  be  regarded  as  the  representative 
of  the  other  parties  entitled  to  share  in  the  fund.  He  fails  to 
show,  therefore,  that  his  security  has  been  impaired  for  the  sum 
he  is  entitled  to  collect  from  Mrs.  Hermle  upon  the  mortgage, 
and  for  this  reason  alone  the  court  below  was  justified  in  with- 
drawing the  case  from  the  jury. 

But  while  indicating  a  sufficient  reason  for  affirming  the  judg- 
ment in  this  case,  we  have  no  inclination  to  avoid  the 
Bi9iitte«iie  Consideration  of  the  precise  point  on  which  the  case 
fortmpati^  turned  in  the  court  below,  and  which  has  been  pre- 
■Mntormoit-  sented  herewith  so  much  earnestness  and  zeal  by  the 
«iKeaec«r  y.  jg^ij-j^^j  counsel  forthe  plaintiff  in  error.  Is  the  plain- 
tiff, on  the  assumption  that  his  security  has  been  im- 
paired, in  a  position  to  maintain  this  action  against  the  corn- 
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pany  defendant  ?  The  title  to  the  property  injured  is  in  Mrs» 
Hernnle  the  owner.  The  plaintiff  is  a  mortgagee  out  of  posses- 
sion, a  holder  of  an  incumbrance  upon  the  title  merely.  As  a 
lien  creditor  he  has  the  right  to  prevent  the  depreciation  of  the 
property  bound  by  his  judgment  or  mortgage  by  the  commis- 
sion of  waste  thereon.  If  the  owner,  or  stranger  to  the  title,  at- 
tempts the  removal  or  destruction  of  timber  trees,  of  the  min- 
erals or  the  buildings,  he  may  interfere  by  writ  of  estrepement 
or  injunction  to  prevent  it ;  but,  subject  to  this  right  of  the 
lien  creditor  to  stay  waste,  the  owner  has  by  virtue  of  his 
ownership  the  Jus  disponendi  of  the  property,  including  every- 
thing upon  the  surface  or  underlying#it.  He  may  lawfully  sell 
his  timber  or  his  buildings  ;  and  if  the  vendee  is  allowed  to  re- 
move them,  a  good  title  will  vest  in  him,  provided  always  that 
the  sale  be  fairly  and  honestly  made.  The  creditor  has  the 
right  to  interpose  if  he  will ;  but  if  he  does  not  do  so,  the  sev- 
eral  articles  pass  out  from  under  his  lien  when  they  pass  be- 
yond the  lines  of  the  property  on  which  his  lien  rests.  While 
on  or  affixed  to  the  freehold  he  may  insist  that  they  shall  so 
remain ;  but  if  severed  and  removed,  his  right  to  them  by  vir- 
tue of  his  lien  on  the  freehold  is  gone.  Vigilance  is  the  duty 
of  a  creditor.      Vigilantibus  non  dormientibus  jura  subveniunL 

But  the  injury  complained  of  in  this  case  is  not  waste.  The 
defendant  company  has  not  entered  upon  the  lot  covered  by 
the  mortgage,  or  removed  anything  from  it.  It  has  entered 
upon  a  public  highway  in  a  lawful  manner  and  in  the  exercise 
of  the  right  of  eminent  domain.  Its  entry  could  not  have  been 
prevented  by  the  plaintiff,  nor  its  work  arrested  by  a  writ 
of  estrepement  or  injunction.  The  plaintiff  alleges  that  the 
value  of  the  property  bound  by  his  lien  has  been  diminished 
by  the  construction  of  the  railroad.  So  it  might  have  been 
by  the  erection  of  a  factory  or  a  tavern  on  a  neighboring  lot» 
or  by  a  change  in  the  use  or  occupancy  of  the  buildings  near 
it;  but  so  long  as  there  is  no  entry  upon  the  lot  bound  by 
the  lien,  and  no  unlawful  act  done  by  the  defendant,  the  plain- 
tiff has  no  ground  on  which  to  stand.  The  right  of  action  for 
such  consequential  injuries  is  in  the  owner ;  and  if  the  party 
exercising  the  right  of  eminent  domain  desires  to  make  an 
amicable  settlement  for  any  damages  done  thereby^  the  owner 
residing  on  the  land  is  the  proper  person  to  whom  to  apply. 

The  injury  is  one  done  to  the  freehold  as  the  result  of  the 
lawful  act  of  another,  done  beyond  the  lines  of  the  injured 
property,  and  the  owner  of  the  freehold  is  the  only  person  in 
whom  a  right  of  action  for  such  an  injury  can  reside.  If  the 
owner  should  refuse  to  move,  or  should  act  fraudulently,  the 
courts,  upon  a  proper  application  by  lien  creditors,  would  no 
doubt  treat  him  as  a  trustee,  and  require  him  to  do,  or  permit 
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his  creditors  to  do  in  his  name,  what  might  be  necessary  to  an 
adjustment  of  the  damages,  and  impound  the  money  for  those 
equitably  entitled  to  receive  it. 

In  this  case  the  owner  has  settled  with  the  defendant  and 
given  a  release  of  damages.  There  is  no  allegation  that  the  settle 
ment  was  secured  by  fraud  on  the  part  of  the  defendant,  or  made 
by  the  owner  with  a  purpose  to  defraud  the  plaintiff.  The  plain- 
tiff brings  his  suit  upon  a  right  of  action  which  he  alleges  rests 
in  him  as  a  lien  creditor.  Notwithstanding  the  settlement 
and  release  by  the  owner,  he  claims  to  be  entitled  to  recover  his 
damages,  as  distinguished  from  the  damages  of  the  owner.  The 
right  of  action  asserted  is  not  that  of  the  owner  of  the  property, 
but  one  independent  of  and  additional  to  that  which  resides  in  the 
owner.  If  this  position  is  tenable  for  the  plaintiff,  it  would  be 
equally  so  for  any  number  of  lien  creditors  of  Mrs.  Hermle.  A 
settlement  with,  or  a  recovery  by,  one  would  not  estop  another 
from  taking  the  chances  of  a  more  favorable  verdict.  To  state 
the  position  is  a  sufficient  argument  against  its  soundness. 

Perhaps  the  case  that  comes  nearest  to  our  question  is  Re 
Road  in  Upper  Dublin  &  Whitemarsh  Twp.  reported  in  94  Pa. 
126.  A  public  road  had  been  laid  out  over  a  farm  in  Mont- 
gomery county,  of  which  Bissinger  was  owner,  but  upon  which 
Nash  held  a  purchase-money  mortgage  for  $10,000.  Nash 
claimed  to  be  entitled  to  the  damages  sustained  by  the  opening 
of  the  road,  as  the  holder  of  the  mortgage.  On  the  other  hand, 
Bissinger,  as  owner,  released  them.  The  court  of  quarter  ses- 
sions held  the  release  of  the  owner  effectual  as  an  extinguish- 
ment of  all  claim  for  damages.  The  judgment  was  affirmed  by 
this  court  with  a  />er  curiam  opinion,  in  which  the  following 
paragraph  occurs:  **  Nash  might,  perhaps,  have  brought  his  case 
on  the  record  by  a  petition  with  the  necessary  averments  ;  but 
as  it  stands,  we  cannot  take  cognisance  of  the  question  he  has 
attempted  to  raise."  If  by  "  necessary  averments  "  Nash  had 
shown  to  the  court  that  Bissinger  was  acting  in  bad  faith  to- 
wards him,  and  was  releasing  the  damages,  not  because  the  ad- 
vantages resulting  from  the  opening  of  the  road  were  in  his 
opinion  equal  to  or  greater  than  the  disadvantages,  but  to  pre- 
vent Nash  from  securing  them  to  apply  upon  his  mortgage,  then 
it  is  probable  that  the  court  of  quarter  sessions  would  have  en- 
tertained his  petition  and  made  such  order  as  to  secure  a  fair 
ascertainment  of  the  damages  and  a  proper  appropriation  of  them. 

The  claim  asserted,  however,  would  have  been  that  of  the 
owner,  and  the  damages,  when  settled,  would  have  been  paid 
out  under  an  order  of  the  court.  Action  analogous  to  that  now 
suggested  has  been  taken  in  right-of-way  cases  whenever  the 
courts  have  obtained  control  over  the  damages  assessed,  and  dis- 
tribution has  been  made  on  equitable    principles,     Powell  v. 
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Whitaker,88  Pa.  445  ;  Workman  v.  Mifflin,  30  Pa.  362.  In  these 
cases  the  courts  seem  to  have  regarded  the  owner  as  a  trustee 
for  his  lien  creditors,  and  a  recovery  in  his  name  as  one  to  be 
controlled  for  their  benefit. 

In  the  case  at  bar,  if  appraisers  had  been  appointed  in^ieu  of 
the  settlement  made  between  the  parties,  they  would  have 
made  report,  not  only  fixing  the  amount  of  the  damages,  but 
stating  the  fact  that  the  plaintiflf  was  the  holder  of  an  un- 
satisfied mortgage,  and  recommending  the  money  to  be  paid 
into  court  for  the  benefit  of  the  parties  entitled.  If  this  had 
been  done  the  plaintiff  might  have  asked  that  the  money  be 
paid  to  him  upon  his  mortgage  ;  but  if  the  appraisers  had  made 
no  mention  of  the  mortgage,  and  their  report  had  been  approved 
and  the  money  paid  to  Mrs.  Hermle  without  the  intervention 
or  objection  of  the  plaintiff,  such  payment  would  have  been,  as 
to  the  defendant,  a  final  disposition  of  the  claim  for  damages. 
An  agreement  upon  the  amount  of  damages,  made  with  the. 
owner  in  good  faith,  followed  by  payment  to,  and  a  release  by 
him,  is  equally  conclusive  upon  the  claim. 

There  was,  it  will  be  remembered,  no  entry  upon  the  lot  in  con- 
troversy ;  no  appropriation  of  any  part  of  'X  or  of  anything  upon 
or  aflfixed  to  it ;  and  as  a  settlement  fairly  made  with  the  owner 
was,  as  we  have  seen,  a  final  disposition  of  the  claim  for  dam- 
ages, it  follows  that  the  plaintiff  has  no  further  remedy.  Had 
the  road  been  located  over  any  portion  of  this  lot,  and  had  the 
damages  been  settled  by  the  parties  or  adjusted  without  notice 
to  the  plaintiff,  it  is  probable  that  the  lien  of  the  mortgage 
would  not  be  devested,  and  the  mortgagee  might  in  that  case 
proceed  upon  his  mortgage  in  the  same  manner  as  if  a  sale  of 
part  of  the  mortgaged  premises  had  been  made  to  a  private  per- 
son, selling  first  that  which  still  belonged  to  the  debtor, 
and,  if  his  money  was  not  made  thereby,  then  selling  that  which 
the  railroad  company  had  taken. 

If  such  had  been  the  situation  the  plaintiff  would  have  had 
two  remedies  at  his  command  :  one  through  the  owner,  as  a 
trustee  of  the  title  for  his  lien  creditors,  and  one  as  mortgagee, 
to  be  made  effective  by  process  upon  his  mortgage. 

In  the  case  in  hand  the  plaintiff  had  the  first  of  these  reme- 
dies only,  and  that  was  extinguished  by  the  settlement  with 
and  release  by  the  owner.  VVe  conclude  that  the  plaintiff's 
counsel  entertained  substantially  this  view  of  the  case,  for  upon 
the  trial  he  offered,  and  asked  that  his  offer  be  entered  upon  the 
stenographer's  notes  of  the  trial,  that  the  $200  paid  bv  the  de- 
fendant to  Mrs.  Hermle  might  be  credited  upon  whatever  sum 
the  jury  might  assess  the  damages  to  his  client.  This  was  a 
concession  that  the  payment  to  the  owner  was  satisfaction  pro 
tanto  of  the  damages  sustained  by  the  property.     But  if    the 
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payment  to  the  owner  was  a  satisfaction  to  any  extent  whatever, 
i  t  was  a  satisfaction  in  toto.  It  was  as  broad  as  her  right  as  owner ; 
and  as  it  concluded  her,  it  must  necessarily  conclude  all  persons 
claiming  through  her.  The  court  below  was  therefore  right  in 
the  legal  rule  applied,  and  upon  which  the  compulsory  nonsuit 
was  entered. 

Judgment  affirmed. 

Stekrett  and  Clark,  J.J.,  dissent. 

Railway    Mortgages — Injury  to    Property — Remedy  of    Mortgagee. — A 

mortgagee  of  railway  property  is  not  entitled  to  maintain  an  action  for 
damages  to  the  mortgaged  property,  except  in  those  instances  where  the 
remainder  of  the  mortgage  security  and  the  personal  responsibility  of  the 
mortgagor  are  sufficient , to  afford  him  complete  indemnity:  and  in  any 
instance  he  will  be  limited  in  his  recovery  to  the  actual  amount  of  damages 
which  he  has  suffered.  Southworth  v.  Vanpelt,  3  Barb.  (N.  Y.)  347,  cited  in 
Thomas,  Mort.  56  ;  Gardner  v,  Heartt.  3  Den.  (N.  Y.)  232 ;  Lane  v.  Hitch- 
cock, 14  Johns.  (N.  Y.)  213;  Levy  v.  New  York,  3  Robt.  (N.  Y.)  194. 


People  ex  reL  Schurz  et  aL  v.  Cook  et  al. 
People  ex  reL  Martens  v.  Cook  et  oL 

{New  York  Court  of  Appeals,  Oct.  2,  1888.) 

Corporations— Taxation  of  Stock— Constitutional  Inhibition. — New  York 
laws  of  1886,  ch.  143,  providing  for  the  taxation  of  stock  corporations  for 
the  privilege  of  organizing  is  not  in  its  application  to  corporations  framed 
under  earlier  laws  providing  that  purchasers  at  mortgage  foreclosure  sales 
can  become  incorporated  bodies,  a  violation  of  the  constitutional  inhibition 
against  laws  impairing  the  obligation  of  contracts. 

Same— Railroads— Sale  under  Mortgage— Reorganization. — The  laws  of 
1886  apply  to  corporations  formed  by  the  reorganization  of  railroads 
sold  under  mortgage  foreclosure. 

The  relators  appeal  from  orders  of  the  General  Term  of  the 
Supreme  Court,  Third  Department  (See  47  Hun,  467),  afHrming 
orders  of  the  Albany  Special  Term,  denying  motions  for  writs 
of  mandamus  to  compel  the  Secretary  of  State  to  receive  and 
file  certain  certificates  of  articles  of  association  under  the  Rail- 
road Reorganization  Acts. 

The  facts  and  questions  presented  are  stated  in  the  opinion. 

George  Zabriskie  for  appellants. 

Cliarles  F.  Tabor,  Atty.-Gen.  for  respondent. 

Peckham,  J. — The  question  arising  is  the  same  in  both  of 
the  above  cases,   which   were  argued  together,   and  the  facts 
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Stated  are  those  specially  pertaining  to  the  case  which  is  first 
above  entitled. 

Certain   railroad  corporations,  properly  organized  under  the 
laws  of  this  state,  duly  executed  mortgages  upon  their 
respective  properties  and  franchises.     Subsequently  *^***** 

thereto  they  were  consolidated  under  the  provisions  of  certain 
consolidation  acts  of  the  legislature  of  this  state,  not  material 
to  be  further  referred  to  in  detail.  After  such  consolidation,  the 
company  thus  formed  also  duly  executed  its  mortgage  for  secur- 
ing the  payment  of  its  bonds  therewith  issued. 

Default  was  made  in  the  payment  of  the  bonds  issued  under 
each  of  these  various  mortgages,  and  foreclosure  proceedings 
were  taken  therein  and  the  mortgages  duly  foreclosed,  and  the 
whole  properties  and  franchises  of  all  the  companies  were  duly 
sold  under  such  foreclosure  proceedings  and  bid  in  by  the 
relators,  who  thereupon  proceeded  to  form  a  corporation  under 
the  reorganization  acts  of  the  legislature  of  this  state,  and  known 
as  chapter  430  of  the  Laws  of  1874,  and  chapter  446  of  the 
Laws  of  1876,  the  latter  being  an  amendment  of  the  former  act. 

Pursuant  to  its  provisions  the  purchasers  agreed  upon  and 
executed  articles  of  as-ociation  ;  and  as  the  act  provided  that  a 
certificate  of  such  articles  should  be  filed  in  the  office  of  the 
secretary  of  state  before  the  parties  forming  the  organization 
should  become  a  body  corporate,  the  relators  applied  to  the  de- 
fendant  as  secretary  of  state  to  file  the  same,  at  the  same  time 
tendering  to  him  the  proper  amount  of  fees  for  recording  it. 

The  secretary  refused  to  permit  it  to  be  filed,  and  based  his 
refusal  upon  the  provisions  of  the  act  known  as  chapter  143  of 
the  Laws  of  1886,  which  provided  that  every  corporation  incor- 
porated under  any  general  or  special  law  of  the  state,  having 
capital  stock  divided  into  shares,  should  pay  to  the  state 
treasurer,  for  the  use  of  the  state,  a  tax  of  one  eighth  of  one  per 
centum  upon  the  amount  of  capital  stock  which  the  corporation 
was  authorized  to  have,  and  the  tax  was  to  be  paid  upon  the  in- 
corporation of  the  corporation,  which  should  have  and  exercise 
no  corporate  powers  until  the  tax  was  paid  ;  and  the  secretary  of 
state  and  all  county  clerks  were  prohibited  from  filing  any  certi- 
ficate of  articles  of  association,  ^nd  from  giving  any  certificate  to 
any  such  corporation,  until  they  were  satisfied  that  the  tax  had 
been  paid  into  the  state  treasury.  It  was  conceded  that  this 
tax  had  not  been  paid,  and  the  secretary  therefore  refused  to  file 
the  certificate. 

The  counsel   for  the  appellants   claim  that   the  act  of  1886 
applies  only  to  cases  where  the  state  grants  franchises 
to  a  corporation,  and   it  was  stated  that  none  was  ^,SiaSoBi. 
j^ranted  in  such  a  case  as  this.     They  also  argued  that 
the  Reorganization  Act  of  1874,  as  amended  in  1876,  in  such  a 
«86  A.  &  E.  R.  R.  Gas.— 17    . 
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case  as  this,  simply  continued  or  revived  the  franchises  of  the 
old  corporation  under  the  same  charter  and  with  the  same  im- 
munities and  rights  held  by  the  former  company.  Lastly,  they 
claimed  that  if  the  act  of  1886  was  held  to  apply  to  this  case,  it 
was  unconstitutional,  as  violating  the  provision  of  the  federal 
constitution  that  no  state  should  pass  any  law  impairing  the 
obligation  of  contracts. 

We  think  none  of  the  claims  are  well  founded.  The  act  by 
its  terms  applies  to  every  corporation,  and  the  tax  is  payable 
Aetmppiiesto  upon  its  incorporation;  and  hence  it  cannot  be  re- 
mu  corpora-  stricted  in  its  meaning  to  those  cases  only  in  which 
tioDi.  ^j^g  state  directly  grants  some  franchise  to  a  corpora- 

tion other  than  the  franchise  to  be  a  corporation.  There  is 
nothing  in  the  context  which  should  so  restrict  the  provisions  of 
the  act,  and  there  is  no  view  of  the  question  in  which  such  a 
narrow  construction  could  be  even  plausibly  maintained,  as 
against  the  plain  language  of  the  law. 

We  think  it  is  also  plain  that  under  the  reorganization  acts 
above  mentioned,  when  the  purchasers  at  the  fore- 
BeorKaHisAtioB  closure  sale  undertake  to  reorganize  under  those  acts, 
eorporluoii.  ^^d  for  that  purpose  to  file  in  the  secretary's  office  a 
certificate,  upon  the  filing  of  which  they  become  a 
body  politic  and  corporate,  the  corporation  thus  formed  is  a  new 
and  an  entirely  different  one  from  that  whose  property  and 
franchises  the  purchasers  may  have  bought  under  the  forclosure 
])roceedings.  It  is  true  that  the  corporation  about  to  be  formed 
by  the  filing  of  the  certificate  has,  by  force  of  the  statute,  when 
formed,  all  the  rights,  franchises,  powers,  privileges,  and 
immunities  which  were  possessed  before  such  sale  by  the  cor- 
poration whose  property  was  sold  ;  but  that  does  not  make  the 
corporation  the  same  by  any  means.  The  right  to  be  a  corpora- 
tion, which  the  old  corporation  had,  was  not  mortgaged  and  was 
not  sold,  and  did  not  pass  to  the  purchasers,  and  they  only 
obtain  such  a  right  upon  filing  the  certificate  mentioned,  and  then 
they  obtain  it  by  direct  grant  from  the  state,  and  not  in  any 
degree  by  the  sale  and  purchase  of  the  franchises,  etc.,  of  the  old 
corporation. 

The  last  ground  argued  by  counsel  is,  we  think,  equally  un- 
tenable. There  has  been  no  violation  of  any  contract. 
Tiouted***  These  mortgages,  it  is  true,  were  all  executed  and  the 
bonds  issued  long  prior  to  the  passage  of  the  tax 
act  of  1886,  already  mentioned.  The  franchises  of  the  corpora- 
tions were  duly  mortgaged  under  the  provisions  of  state  laws, 
by  which  it  was  provided  that  purchasers  at  foreclosure  sales 
under  such  mortgages  could,  upon  compliance  with  the  law,  file 
certificates  and  become  incorporated  bodies.  But  such  acts 
were  in  no  sense  contracts,  on  the  part  of  the  state,  with  persons 
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purchasing  bonds  secured  by  such  mortgages,"  or  with  future 
possible  purchasers  at  foreclosure  sales,  that  the  provisions  exist- 
ing at  the  time  of  the  mortgaging  of  the  franchises  for  the 
incorporation  of  such  purchasers  should  remain  the  same.  I 
think  this  question  has  been  decided  in  this  way  by  the  supreme 
court  of  the  United  States,  and  further  discussion  of  it  is 
unnecessary.  See  Memphis  &  L.  R.  R.  Co.  v.  Berry,  112  U.  S. 
609. 

Whether  the  money  exacted  by  the  state  on  the  incorporation 
of  corporations,  etc.,  is  a  tax  in  the  strict  and  limited  sense  of 
that  word,  or  not,  is  of  no  importance.  It  is  a  condition  im- 
posed by  the  state  in  the  exercise  of  its  undoubted  power,  upon 
the  payment  of  which  the  cerificate  may  be  filed. 

The  orders  of  the  special  and  general  terms  are  right,  and 
should  be  affirmed,  with  costs. 

All  concur. 

Taxation  of  Reorganized  Railroad  Corporations. — See  State  z/.  Montclair. 
etc,  R.  Co..  13  Am.  &  Eng.  R.  R.  Cas.,  390  ;  Cooper  v.  Corbin.  13  lb.  394; 
State  V.  Nashville,  etc.,  R.  Co.,  17  lb.  420. 


Mercantile  Trust  Co.  of  the  City  of  New  York 

V. 

Missouri,  K.  and  T.  R.  Co. 

(36  Fed,  Rep.  221.) 

Railroad  Mortgages— Foreclosure — Appointment  of  Receiver. — Where  a 
railroad  1600  miles  long  is  mortgafjed  for  $28,000  a  mile  the  interest  in 
arrear  being;  $1,000,000  and  the  business  being  on  the  decrease  and  appar- 
ently liable  to  further  decrease,  there  being  a  lack  of  harmony  as  to  its 
management  among  the  owners,  a  receiver  will  be  appointed  upon  a  fore- 
closure under  a  second  mortgage. 

Same — Stipulations  as  to  Entry  by  Trustee  on  Default— Foreclosure  by 
Action. — A  railroad  mortgage  one  of  the  articles  of  which  provides  for 
entry  by  the  trustees,  not  to  be  made  until  six  months  after  default  and 
demand  of  payment ;  another  article  providing  for  sale  by  advertisement, 
containing  the  same  limitation  as  to  the  time,  followed  by  a  paragraph 
providing  that  "  its  provision  is  cumulative  to  the  ordinary  remedies  of 
foreclosure  in  the  courts  upon  default  being  made  as  aforesaid,"  may  be 
foreclosed  without  waiting  six  months  after  default. 

Same— Default  in  Payment  of  Interest — Foreclosure  on. — In  the  absence 
of  any  special  provision  therefor,  a  mortgage  as  security  for  interest  as  well 
as  principal  may  be  foreclosed  on  default  \v\  payment  of  the  interest. 

In  Equity. 

Bill  by  the  Mercantile  Trust  Company  of  New  York,  trustee 
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for  certain  bondholders  secured  by  a  mortgage  on  the  property 
of  the  Missouri,  Kansas  &  Texas  R.  Co.,  against  said   company 
and    the  Missouri    Pacinc    R.  Co.,  to  foreclose  the  mortgage^ 
and  appoint  a  receiver. 

Alexander  &  Green,  Thos.  H.  Hubbard^  John  J.  McCook,  and 
William  N,  Cromwell  for  complainant. 

Simon  Sterne,  Charles  F.  Beach,  Jr.,  James  O.  Broadhead^  and 
L.  B.  Wheat  for  defendants. 

Brewer,  J.— In  this  case,  I  have  had  no  opportunity  to- 
write  out  the  conclusions  to  which  I  have  come,  nor,  for  that 
matter,  to  arrange  my  thoughts  in  any  very  orderly  and  syste- 
matic manner.  I  should  have  preferred  to  take  a 
wili^kr'"^  little  further  time  to  put  in  better  shape  what  I  have 
to  say ;  yet,  aware  of  the  fact  that  many  of  you  gen- 
tlemen are  from  a  distance,  and  are  anxious  to  return  home,  I 
concluded  to  waive  the  matter  of  form  and  order,  and  state,  in 
a  crude  way,  my  conclusions.  Nor  are  these  conclusions  reached 
simply  from  information  developed  in  these  few  days.  This  bill 
was  presented  to  me  more  than  three  months  ago.  I  have  had  a 
copy  of  it  in  my  possession  since,  and  have  taken  frequent  occa- 
sions to  examine  the  stipulations  of  this  mortgage.  Further 
than  that,  the  newspapers  have  been  full  of  many  of  the  features 
of  this  controversy ;  and  the  property  itself,  being  a  property 
starting  in  my  own  state,  and  growing  up  there,  is,  neither  in 
itself  nor  its  history,  a  stranger.  So  that  many  of  the  facts 
which  have  been  presented  and  discussed  are  facts  which  were 
not  new. 

This  bill  was  filed  a  few  days  after  default  in  the  payment  of 
interest,  June  last.  And  the  first  question — a  vital  question — is 
whether  this  suit  was  prematurely  brought ;  for,  be- 
i«iiether  rait  jng  a  suit  to  foreclose,  and  not  one  for  the  preserva- 
broiigiilit!  ""  '  tion  of  the  property,  if  prematurely  brought,  it  would 
finally  have  to  be  dismissed,  and  a  receiver  ought 
not  to  be  appointed  ad  interim.  The  ground  upon  which  the 
claim  rests  is  the  fact  that  this  mortgage  or  deed  of  trust  re- 
quires a  six-months  delay  after  the  default  before  certain  pro- 
ceedings— and  foreclosure,  it  is  claimed,  is  one — are  permissible. 
The  second  article  provides  for  entry  by  the  trustee;  but  by  its 
terms  such  entry  cannot  be  till  six  months  after  default  and 
demand  of  payment.  The  third  article  likewise  authorizes  sale 
by  advertisement,  and  that  is  equally  limited.  At  the  clos6  of 
that  article  follows  this  paragraph : 

"  This  provision  is  cumulative  to  the  ordinary  remedies  by 
foreclosure  in  the  courts  ;  and  the  trustee  herein,  or  its  succes- 
sor or  successors  in  this  trust,  upon  default  being  made  as  afore- 
said, may,  at  its  discretion,  and  upon  the  written  request  of  the 
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bondholders  of  a  majority  in  value  of  said  bonds  then  unpaid, 
shalV  etc. 

Now,  the  contention  is  that  those  words,  "  upon  default  being 
made  as  aforesaid,"  being  in  the  last  part  of  this  article,  by  fair 
construction  refer  back  to  the  entire  provision  in  the 
first  part  in  respect  to  default,  and  include  both  the  Sam^Coa. 
happening  and  continuance  of  the  default.  The  Ji™5"rticfe 
argument  rests  merely  on  the  force  of  the  last  two  or  mortgage, 
words,  "  as  aforesaid,"  and  is  forcibly  put  by  counsel. 
That  is  the  real  question  in  the  case,  for,  if  this  last  paragraph 
in  article  3  were  omitted,  the  decision  of  the  supreme  court  in 
the  case  of  Railroad  Co.  v.  Fosdick,  106  U.  S.  47 ;  s.  c,  12  Am. 
&  Eng.  R.  R.  Cas.  367,  would  leave  no  question.  In  that  case, 
as  appears  from  the  statement,  there  were  in  the  mortgage  stipu- 
lations providing  for  entry  and  sale  by  advertisement  six  months 
after  default.  The  validity  of  those  provisions  was  recognized 
by  the  supreme  court :  but  it  held  that,  nothwithstanding  this, 
if  by  other  stipulations  in  the  mortgage  it  was  a  security  for  the 
payment  of  interest  as  it  semi-annually  accrued,  as  well  as  of 
the  principal,  the  trustee,  or,  on  his  failure  to  act,  any*bond- 
holder,  might,  on  the  non-payment  of  interest,  bring  suit  and 
foreclose.  Turning  to  this  mortgage,  I  find  the  same  provision. 
It  is  given  as  security  for  the  payment  of  the  interest  as  well  as 
of  the  principal.  By  article  2  possession  is  secured  to  the  rail- 
road company, — the  mortgagor, — until  default  be  made  in  the 
payment  of  principal  or  interest.  Unquestionably  the  right  of 
action  at  law  on  the  coupon  exists.  Unquestionably,  if  articles 
J  and  4  were  omitted,  the  mere  fact  that  this  property  was  by 
the  mortgage  pledged  as  security  for  the  payment  of  coupons 
would  permit  the  coupon-holder  to  come  into  a  court  of  equity 
and  enforce  that  pledge. 

It  is  insisted  that  these  articles,  not  excluding  the  jurisdiction 
of  courts  of  law,  not  debarring  a  party  from  his  right  of  action 
upon  the  coupons,  deprive  him  of  a  present  right  of  action  upon 
the  mortgage  by  a  suit  in  equity  to  enforce  that  pledge.  Lan- 
guage requiring  such  construction  should  be  clear.  If  the 
parties — and  it  is  to  be  assumed  that  they  who  drafted  this 
mortgage  or  deed  of  trust  were  competent  for  that  business — 
contemplated  not  merely  that  no  entry  should  be  made,  no  sale- 
under  the  power  until  the  lapse  of  six  months  after  default,  but 
also  that  the  coupon-holder,  having  his  right  of  action  at  law  on 
the  coupons,  should  not  have  a  right  of  action  in  equity,  such 
purpose,  it  seems  to  me,  would  naturally  have  been  expressed 
in  clear  and  unmistakable  language,  and  not  in  that  of  doubtful 
interpretation.  In  every  other  place  that  I  have  been  able  to 
find  in  this  mortgage,  where  a  right  rests  upon  the  continuance 
of  the  default,  and  that  appears  in  articles  prior  and  subsequent 
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to  this  paragraph,  the  language  is  express:  "In  case  default 
shall  be  made  in  payment  of  interest,  and  shall  continue  for  six 
months."  Now,  if  it  was  intended  to  limit  the  jurisdiction  of 
a  court  of  equity  until  after  the  lapse  of  six  months  from  the 
time  of  the  happening  of  the  default,  it  seems  to  me  that  the 
draughtsman  would  have  placed  the  stipulation  therefor  in  a 
separate  article,  and  would  have  made  its  meaning  so  plain  that 
there  would  be  no  question.  We  all  know  in  the  preparation  of 
instruments  how  common  the  expressions  "said"  or  "as  afore- 
said "  are  used  without  any  clear  or  definite  intent.  They  are 
words  which  we  use,  not  thoughtlessly,  but  carelessly;  and 
although  they  are  used  here,  yet  as  it  is  also  found  that  the  con- 
tinuance of  the  default  is  not  mentioned,  it  seems  to  me  it  is 
giving  to  those  words  an  enlarged  and  unnecessary  force  to  hold 
that  they  broaden  the  expression  "  making  default "  into  "  mak- 
ing and  continuing  default,"  as  expressed  in  the  first  part  of  the 
article.  Nor  is  this  a  mere  resting  upon  the  language  of  the 
paragraph.  It  opens  with  the  distinct  announcement  that  these 
special  provisions  in  respect  to  entry  and  sale  under  a  power  are 
cumulative  to  the  ordinary  remedies  by  foreclosure;  contem- 
plating, in  its  opening  words,  a  proceeding  in  a  court  of  equity 
in  any  case  of  default.  Nor  is  it  strange  that  there  should  be 
special  limitations  upon  the  two  matters  provided  in  articles  2 
and  3,  and  none  about  proceedings  in  a  court  of  equity.  An 
entry  is  a  speedy  remedy ;  it  runs  to  the  corpus  of  the  property; 
it  takes  instant  hold  of  it,  and  takes  it  away  from  the  mort- 
gagor. The  parties  may  well  have  contemplated  that,  if  there 
was  a  temporary  default,  there  should  be  no  such  speedy  inter- 
ference and  summary  seizure  by  the  mortgagee.  So  a  sale  by 
advertisement — in  this  case  an  advertisement  of  eight  weeks — 
is  speedy  and  summary;  and  if,  upon  the  happening  of  a  tem- 
porary default,  the  trustee  at  the  instance  of  a  single  coupon- 
holder  should  thus  advertise  and  sell  the  property,  it  is  obvious 
that  great  wrong  might  be  done ;  and  six  months'  delay  is  a 
very  natural  provision.  But  proceedings  in  a  court  of  equity 
are  not  thus  hasty.  They  are  not  within  the  control  of  any 
coupon-holder  or  any  trustee.  They  stand  advanced  or  delayed, 
as  in  the  judgment  of  the  chancellor  the  best  interests  of  the 
property  require.  If  it  appears  in  any  case  that  a  coupon- 
holder,  from  improper  motives,  or  from  a  simple  greed  for  his 
money,  is  willing  to  wreck  a  large  property,  and  comes  into  a 
court  of  equity  upon  the  happening  of  a  temporary  default,  it 
goes  without  saying  that  the  chancellor  holds  his  hands  until  it 
becomes  apparent  that  the  property  as  a  whole  cannot  be  saved 
to  its  owners.  Inasmuch  as  these  proceedings  stand  upon  the 
discretion  of  a  court  of  equity,  it  is  not  strange  that  the  parties 
were  willing  to  leave  to  the  bond-holders  and  coupon-holders  an 
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open  door  into  such  a  court.  They  left  an  open  door  into  a 
court  at  law,  and  there  is  at  least  equal  chance,  if  not  greater, 
that  the  freer  motions  of  a  court  of  equity  will  afford  as  full 
protection  to  the  mortgagor.  These  considerations,  perhaps  not 
very  clearly  expressed,  are  the  reasons  which  have  led  me  to 
hold  that  this  case  is  within  the  rule  laid  down  in  io6  U.  S.  47, 
supra^  and  that  this  suit  is  not  prematurely  brought. 

That  only  passes  from  one  trouble  to  another.     The  right  to 
foreclose  does  not  carry  with  it  the  right  to  a  receiver.     There 
are  many  considerations  that  bear  upon  that  ques- 
tion.   Every  case,  of  course,  stands  on  its  own  merits.  Bi^ht  to  re- 
It  is  difficult  to  formulate   any   rule  which,  briefly  ceirer  on  fbr©- 
stated,  will  control  in  all  cases.     It  should  appear  that  «*«•■"  ■■'*^ 
there  is  some  danger  to  the  property ;  that  its  pro- 
tection, its  preservation,  the  interests  of  the  various  holders, 
require  possession  by  the  court  before  a  receiver  should  be  ap- 
pointed.    It  does  not  go  as  a  matter  of  course  ;  and  yet  it  is  not 
a  matter  that  a  court  can  refuse  simply  because  it  is  an  annoy- 
ance.    If,  looking  at  the  situation  of  the  litigating  parties,  and 
of  the  property,  with  the  prospects  of  the  future,  it  should  ap- 
pear to  a  court  that  they  would  be  benefited,  that  their  interests 
would  be  subserved  by  the  appointment  of  a  receiver,  why,  no 
court — although  a  matter  resting,  as  it  is  said,  in  its  discretion — 
could  refuse  to  make  the  appointment. 

I  shall  not  go  over  all  the  matters  that  have  been  discussed. 
I  want  to  suggest  some  things  that  have  impressed  me.  Of 
course,  so  far  as  the  adequacy  of  this  .security,  so  far  as  the 
solvency  of  the  corporation  is  concerned,  so  far  as  the  question 
whether.this  is  a  temporary  embarrassment  or  permanent,  these 
facts  stand  out  confessed,  indisputable  at  least.'  It  has  ceased 
to  pay  interest  on  its  mortgages ;  one,  two,  three,  and  four  have 
defaulted.  The  amount  of  that  interest  runs  considerably  over 
a  million ;  and  the  payment  of  interest  on  the  large  mortgage 
comes  due  in  two  months.  The  business  of  this  year  from  the 
1st  of  June  to  the  ist  of  September,  as  shown  by  the  statistics, 
is  decreasing;  from  the  1st  of  September  to  the  14th  there  was 
a  slight  increase.  The  road  is  not  along  the  main  highway  of 
travel  eastward  and  westward.  It  is  one  running  north  and 
south,  along  which  business  to-day  is,  as  we  all  in  the  west  know, 
comparatively  in  its  inception.  It  crosses  for  two  or  three  hun- 
dred miles  a  territory  which  is  occupied  by  Indians,  and  fur- 
nishes  little  business.  It  has  been  for  years  the  only  road  that 
traversed  that  territory.  Within  the  last  year  or  two,  two  more 
roads  have  crossed,  and  a  third  is  seeking  to  cross.  Competi- 
tion between  these  roads  traversing  that  territory,  and  bringing 
Texas  and  its  commerce  into  relations  with  Kansas,  Missouri, 
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and  the  north,  as  a  matter  of  necessity,  it  seems  to  me,  must 
tend  against  the  increase  of  earnings. 

The  report  of  the  committee — a  committee  appointed  by  the 
company — tends  to  show  that  the  payment  of  interest  which 
has  been  made  prior  to  this  year,  has  been  largely  at  the  expense 
of  the  proper  repairs  and  improvement  of  the  road.  I  do  not 
mean  to  say  that  all  this  is  absolutely  conclusive  on  the  ques- 
tion, but  these  are  matters  which  have  forced  themselves  upon 
my  mind.  While  it  is  true  that — the  road  paying  no  interest 
since  the  1st  of  June — the  revenues  have  diminished  by  four  Or 
five  hundred  thousand,  the  amount  which  is  due  as  claimed  to 
the  Missouri  Pacific  for  advancements,  yet  the  earnings  must 
increase  largely  before  these  back  interests  can  be  met,  to  say 
nothing  of  future  interests  speedily  maturing.  That  a  road 
thus  situated,  some  1600  miles  in  length,  is  burdened  with  a 
mortgage  of  $28,000  a  mile,  carries  with  it,  to  my  mind,  very 
strong  evidence  that  there  is  no  reasonable  probability  of  its  ever 
being  kept  in  proper  condition  when  paying  the  interest  on  such 
a  debt.  The  only  way  in  which  any  mortgagee  can  get  posses- 
sion of  the  rents  and  profits  is  through  a  receiver.  The  law  of 
Kansas  forbids  any  other  remedy  upon  a  mortgage  than  a  fore- 
closure in  the  court.  No  possession  could  be  had  under  article 
2.  No  sale  could  be  made  under  the  power  attempted  to  be 
given  in  article  3.  The  sole  remedy  is  by  foreclosure.  Unless 
a  receiver  is  appointed,  the  rents  and  profits  pass  into  the  pos- 
session of  the  mortgagor,  to  be  expended  by  it  according  to  its 
best  judgment.  That  Js  affirmed  by  the  three  cases  of  Railroad 
Co.  V.  Cowdrey,  11  Wall.  463;  Oilman  v.  Telegraph  Co.,  91 
U.  S.  603;  and  Dow  v.  Railway  Co.,  124  U.  S.  652;  s.  c,  33 
Am.  &  Eng.  R.  R.  Cas.  12.  Not  merely  that ;  suppose  this  fore- 
closure proceeding  should  pass  to  a  decree,  and' the  defendant 
appeal,  its  bond  on  appeal  would  be  no  protection  to  the  mort- 
gagee in  respect  to  the  rents  and  profits.  That  is  settled  in  the 
case  of  Kountze  7j.  Hotel  Co.,  107  U.  S.  378.  So  that  this  liti- 
gation might  proceed  and  continue  for  a  long  time  in  this  and 
in  the  supreme  court,  without  ever  giving  the  mortgagee  a  hold 
upon  the  profits,  unless  a  receiver  is  appointed.  Tliis  mortgage 
is  a  second  mortgage  on  a  large  part  of  the  road.  As  such  mort- 
gagee it  has,  more  than  any  other  party,  an  interest  in  reaching 
after  and  securing  those  rents  and  profits.  The  first  mort- 
gagee, having  a  limited  amount  upon  the  part  of  the  road 
upon  which  its  mortgage  rests,  may  feel  safe ;  for  his  principal 
and  interest  must  be  paid  before  the  second  mortgagee  can  come 
in.  So  that  the  complainant  has  a  special  interest  in  reaching 
for,  and  as  soon  as  possible  obtaining  possession  of,  the  surplus 
earnings.  More  tlian  that,  it  is  perfectly  obvious  that  the  real 
owners  of  this  property  are  not  in  harmony.     The  stock  con- 
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trols  the  road,  but  with  $45,000,000  of  bonded  indebtedness — 
$28,000  a  mile — on  the  road,  the  real  owners  are  the  bond- 
holders, and  that  they  are  not  agreed  in  respect  to  what  shall  be 
done  with  this  property  is,  1  think,  confessed.  For  years  the 
property  was  in  the  management  of  a  certain  interest.  That 
interest  was  removed  last  spring  from  the  control.  It  was  not 
removed  so  long  as  the  road  was  apparently  prosperous,  and 
paying  its  coupons.  When  adversity  threatened  it,  as  was 
natural,  those  who  held  interests  in  the  road  were  not  satisfied 
with  the  management,  and  sought  control.  If  these  gentlemen 
now  in  control  could  make  it  a  promptly  paying  road  within  a 
reasonable  time,  why,  it  might  be  expected,  according  to  the 
laws  of  human  nature,  that  they  would  remain  in  control;  but 
we  all  know  how,  when  one  fails  and  continues  to  fail,  all  who 
are  interested  are  prone  to  lay  the  responsibility  upon  him,  and 
to  seek  a  change.  And  there  is  no  certainty  that  another  year 
different  interests  might  not  combine,  and  so  the  road  be  sub- 
ject to  different  control.  At  any  rate,  it  is  very  evident  that 
'there  is  no  harmony — no  unity  of  purpose — between  those  who 
are  the  real  owners.  Now,  if  it  were  a  partnership,  and  it  was 
apparent  to  a  court  that  the  partners  had  got  into  a  quarrel,  the 
very  fact  of  thair  quarrel  would  be  a  strong  reason  why  it  should 
take  possession  of  the  property.  Of  course  that  consideration 
has  not  so  much  force  in  respect  to  a  corporation,  but  it 
.strengthens  other  considerations.  Those  are  the  principal  reasons 
that  have  operated  on  my  mind, — the  default  in  interest,  the  fact 
that  the  rents  and  profits  can  only  be  appropriated  in  this  way, 
the  decreasing  revenues,  the  recent  construction  of  parallel  roads, 
the  fact  that  it  passes  through  such  a  portion  of  territory  so  un- 
profitable, the  condition  of  the  road  as  developed  by  this  report 
of  the  committee,  and  the  conflict  between  various  parties  hav- 
ing real  and  substantial  interests.  Much  as  I  should  be  glad  to 
be  free  from  the  annoyance  of  a  receivership, —  and  I  know  some- 
thing about  it, — it  seems  to  me  I  should  be  delinquent  if  I  re- 
fused this  application.  There  are  some  minor  matters  that  I 
might  refer  to,  yet,  perhaps,  they  would  not  strengthen  any- 
thing I  have  said. 

There  is  one  matter,  however,  I  must  notice, — the  suggestion 
of  the  Missouri  Pacific  that  it  could  defeat  this  application,  and 
that  it  was  here  in  the  attitude  of  a  party  to  consent  upon  the 
condition  that  the  balance  due  it  was  properly  protected,  and 
that  no  order  should  be  made  in  reference  to  the  possession 
by  the  receiver  of  the  International  &  Great  Northern  R.  or 
its  stock.  If  I  understood  the  situation  to  be  that  this  applica- 
tion depended  on  the  consent  of  the  lessee,  the  Missouri  Pacific, 
and  its  consent  was  tendered  upon  any  such  condition  as  that, 
there  would  be  no  receiver  appointed.     The  rights  of  the  lessee, 
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as  I  look  upon  these  two  instruments,  are  subordinate  to  the 
rights  of  the  mortgagee,  and  it  is  the  mortgagee  whose  applica- 
tion is  sustained,  and  all  parties  having  claims  of  any  kind  must 
depend  upon  the  inherent  equity  of  their  claims.  So  far  as  the 
stock  in  the  International  &  Great  Northern  is  concerned,  as 
well  as  some  other  assets,  they  are,  as  stated,  now  under  pledge, 
and  in  the  possession  of  this  complainant ;  perhaps,  also,  at- 
tached by  certain  garnishment  proceedings.  1  think  the  inter- 
ests of  the  mortgagor  require  that  there  should  go  an  order  upon 
the  complainant  not  to  part  with  tha,t  possession  except  in 
obedience,  of  course,  to  the  process  of  the  courts  in  New  York, 
until  the  ultimate  rights  of  the  parties  are  determined.  As  to 
the  possession  of  the  International  &  Great  Northern,  I  doubt 
whether  it  is  in  the  province  of  this  court  to  determine  that 
question.  It  is  a  separate  road,  whose  stock,  I  believe,  in  part 
has  become  the  property  of  the  Missouri,  Kansas  &  Texas  cor- 
poration ;  but  it  is  Y^holly  situated  in  another  circuit,  and  cer- 
tainly at  present  I  am  not  prepared  to  say  that  this  court  would 
have  a  right  to  determine  whether  a  receiver  of  the  Missouri, 
Kansas  &  Texas  should  take  possession  of  that  separate  road. 
It  hciay  be  that  is  a  question  which  will  have  to  be  determined 
by  the  judge  of  that  circuit.  At  any  rate,  I  shoulfl  not  at  present, 
without  further  consideration,  perhaps  consultation  with  Judge 
Pardee,  feel  like  making  any  order  in  respect  to  it.  It  is  a  mat- 
ter in  which  I  shall  be  glad  to  hear  counsel  hereafter  upon,  and 
perhaps  try  and  arrange  with  Judge  Pardee  jointly  to  hear  them 
as  soon  as  practical.  That,  I  think,  is  about  all  I  have  to  say  in 
reference  to  this  matter,  except  as  to  the  receiver.  If  parties 
agree  upon  a  receiver,  of  course  I  shall  appoint  whoever  you 
agree  upon.  If  not,  I  will  hear  any  suggestions  from  any  of  the 
parties  in  interest,  and  reasons  for  or  against  any  person  to  be 
named  by  one  side  or  the  other. 

Railway  Mortgages— Default— Remedies  of  Mortgagee. — A  mortgagee. 

after  default,  may  either  (i)  bring  an  action  at  law  on  the  bond  which  the 
mortirage  was  driven  to  secure,  or  (2)  a  suit  in  equity  to  foreclose  his 
mort!4n<ye  (See  Wiltsie  on  Mortgage  Foreclosure,  p.  8,  sec.  10).  But  the 
moric»aoee  canqot  avail  himself  of  both  these  remedies  at  the  same  time, 
and  the  commencement  of  an  action  of  foreclosure  will  prevent  a  subse- 
quent suit  on  the  bond,  except  in  extraordinary  cases,  where  the  court  will 
grant  permission  for  surh  suit  to  be  maintained.  See  Marx  z/.  Davis, 
56  Mis«^.  745  ;  Nichols  v.  Smith,  42  Barb.  (N.  Y.)  381  ;  Suydam  v.  Bartle.  9 
Paige  Ch.  <N.  Y.)  294;  Williamson  v.  Champlin,  8  Paige  Ch.  (N.  Y.)  70; 
s.  c,  Clarke  Ch.  (N.  Y.)  9.  However,  an  action  to  foreclose  maybe  brought 
after  a  suit  on  the  bond  has  been  instituted,  provided  such  action  is 
brought  before  judgment  is  recovered  on  the  bond.  The  effect  of  bring- 
ing an  action  to  foreclose  after  the  institution  if  the  suit  on  the  bond  will 
be  to  stay  all  proceedings  in  the  former  suit,  unless  special  permission  to 
proceed  is  granted  by  the  court.  See  Engel  v.  Underbill.  3  Edw.  Ch. 
(N.  Y.)  249;  Suydam  v.  Bartle,  9  Paige  Ch.  (N.  Y.)  294;  Shufelt  v.  Shu- 
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felt,  9  Paige  Ch.  (N.  Y.)  137;  s.  c,  37  Am.  Dec.  381;  Williamson  v. 
Champlin.S  Paige  Ch.  (N.  Y.)  70 ;  s.  c,  Clarke  Ch.  (N.  Y.)  9;  Pattison  v. 
Powers,  4  Paige  Ch.  (N.  Y.)  549.  When  the  mortgagee  pursues  both 
remedies  concurrently,  each  must  be  governed  by  the  rules  of  law  applic- 
able to  the  forum  in  which  it  is  brought.     Tyson  v.  Webber,  8r  Ala.  470. 

A  deed  of  trust  is  in  legal  effect  a  mortgage  (Coe  v.  McBrown,  22  Ind. 
252  ;  Coe  V,  Johnson,  18  Ind.  218  ;  White  Water  Valley  Canal  Co.  v,  Val- 
lette,62  U.  S.  (21  How.)  414 ;  bk.  16,  L.  ed.  154  ;  2  Red f.  on  Railways,  489) ; 
and  a  bondholder,  who  lias  a  statutory  lien  upon  a  railroad,  to  avail  him- 
self of  it,  must  induce  the  trustees  to  proceed  to  foreclose  in  the  mode 
pointed  out  by  the  statute  creating  such  lien.  Florida  v.  Anderson,  91 
U.  S.  (i  Otto)  667  ;  bk.23,  L.  ed.  290.  Where  a  mortgage  contains  a  clause 
providing  that  the  trustees  "  upon  a  written  request  of  the  holders  of  a 
majority  of  the  said  bonds  then  outstanding  shall  proceed  and  collect,"  the 
trustee  has  no  power  to  act.  unless  he  has  received  such  written  request. 
Chicago,  D.  &  V.  R.  Co.  v.  Fosdick,  106  CJ.  S.  (16  Otto)  47  ;  bk.  27,  L.  ed. 
47  ;  s.c,  12  Am.  &  Eng.  R.  R.  Cas.  367. 

dame — Failure  to  Pay  Interest. — Where  the  mortgage  or  deed  of  trust 
provides  that  the  bonds  may  be  considered  due  by  any  bondholder  on  de- 
fault in  payment  of  interest,  the  mortgage  may  be  foreclosed  for  the  whole 
amount,  for  a  failure  to  pay  a  single  instalment  of  interest.  See  McLean 
V,  Pressley's  Admrs.,  56  Ala.  211 ;  Gates  7/.  Boston  &  N.  Y.  A.  L.  R.  Co.,  53 
Conn.  333 ;  s.  c,  24  Am.  &  Eng.  R.  R.  Cas.  143 ;  Pope  v.  Durant,  26  lowii, 
233 ;  Holden  v,  Gilbert,  7  Paige  Ch.  (N.  Y.)  208  ;  Bushfield  v.  Meyer.  10 
Ohio  St.  334;  Hesie  v.  Gray,  71  Pa.  St.  198 ;  Richard  2/.  Holmes,  59  U.  S. 
(18  How.)  143;  bk.  15,  L.  ed.  304. 

Such  a  stipulation  in  a  railway  or  other  mortgage  is  not  regarded  as  a 
penalty,  but  simply  as  a  provision  for  the  earlier  maturing  of  the  deed, 
upon  the  happening  of  certain  contingencies.  See  Stillwell  v,  Adams,  29 
Ark.  346;  Grattan  v,  Wiggins,  23  Cal.  16;  Jones  v.  Lawrence.  18  Ga.  277; 
Morgenstern  v,  Klees,  30  111.  422;  Smart  v.  McKay,  16  Ind.  45  ;  Taber  v, 
Cincinnati  L.  &  C.  R.  Co.,  15  Ind.  459 ;  Hunt  v.  Harding,  1 1  Ind.  245 ;  Cecil 
V,  Dynes,  2  Ind.  266 ;  Greenman  v.  Pattison,  8  Blackf.  (Ind.)  465;  Hough 
V.  Doyle,  8  Blackf.  (Ind.)  300;  Andrews  2/.  Jones,  3  Blackf.  (Ind.)  440; 
Mobray  v,  Leckie,  42  Md.  474 ;  Schooley  v,  Romain,  31  Md.  575 ;  Salmon  v. 
Clagett,  3  Bland  Ch.  '(Md.)  125;  Magruder  v,  Eggleston,  41  Miss.  284; 
Goodman  ?/.  Cincinnati  &C.  R.  Co.,  2  Disney  (Ohio)  176;  Baker  z/.  Lehman, 
Wright  (Ohio),  522;  Richards  v.  Holmes,  59  U.  S.  (18  How.)  143;  bk.  15,  L. 
ed.  304.  In  the  absence  of  such  a  stipulation  in  the  mortgage,  however, 
the  decree  of  foreclosure  can  direct  the  payment  of  such  part  of  the  debt 
only  as  is  due  at  the  time  of  the  commencement  of  the  action,  or  such  part 
as  may  become  due  before  the  final  hearing ;  and  enforce  such  decree  by 
directing  the  sale  of  such  part  only  of  the  mortgage  premises,  as  may  be 
necessary  to  pay  that  portion  of  the  debt  which  has  matured.  Mussina  v, 
Bartlett.  8  Port.  (Ala.)  284;  Greenman  z/.  Pattison.  8  Blackf.  (Ind.)  465; 
Adam  7/.  Essex,  i  Bibb  (Ky.),  149;  s.  c.,4Ani.Dec.  623;  Caufmanz/.  Sayre. 
2  B.  Mon.  (Ky.)  202;  Magruder  v.  Eggleston,  41  Miss.  284;  James  v.  Fisk„ 
17  Miss.  (gSmed.)  &  M.  144,  153;  s.  c  47  Am.  Dec.  iii. 

Same — Right  of  Mortgagee  to  Possession. — In  those  states  where  the 
right  of  entry  by  the  mortgagee  has  been  abolished,  the  mortgagor  is  en- 
titled both  in  law  and  in  equity  to  the  complete  enjoyment  of  the  mort- 
gaged premises  and  of  the  rents  and  profits  thereof,  unless  the  latter  have 
been  pledged  for  the  payment  of  the  debt,  by  an  express  stipulation  in  the 
mortgage.  Wiltsie  on  Mortgage  Foreclosure,  p.  744,  sec.  623.  See  Syra- 
cuse Citv  Bank  2/.  Tallman,  31  Barb.  (N.  Y.)  201,  208;  Zeiter  v.  Bowman, 
6  Barb.  (N.  Y.)   133,   139;  Ensign  v.  Colburn,  11    Paige  Ch.  (N:   Y.)  503; 
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Howell  V.  Ripley,  lo  Paige  Ch.  (N.  Y.)  43 ;  Bank  of  Ogdensburg  v,  Arnold, 
SPaigeCli.  (N.Y.)  38,41. 

Where  no  proceed  inj^s  are  instituted  for  the  appointment  of  a  receiver  to 
take  charge  of  the  rents  and  profits  and  to  apply  them  in  discharge  of  the 
mortgage  obligation,  the  right  of  the  mortgagor  to  receive  the  rents  and 
profits  will  continue  until  divested  by  a  foreclosure  and  sale,  and  the  pur- 
chaser is  entitled  to  possession  under  the  referree's  deed.  Wilisie  on 
Mortgage  Foreclosure,  p.  745,  sec.  623.  See  Argall  v.  Pitts,  78  N.  Y.  239 ; 
Mitchell  V.  Bartlett,  51  N.  X-  447  »  Cheney  v.  Woodruflf,  45  N.  Y.  98,  101  ; 
Whalin  v.  White,  25  N.  Y.  462.  465  ;  Giles  2/.  Comstock,  4  N.  Y.  270.  275  : 
s.  c,  53  Am.  Dec.  347;  Miner  2/.  Beekman.  11  Abb.  (N.  Y.)  Pr.  N.  S.  147, 
152 ;  s.  c.  42  How.  (N.  Y.)  Pr.  33,  37  ;  33  N. T.  Supr.  Ct.  (i  J.  &  S.)  67, 77  ; 
Peck  V,  Knickerbocker  IceCo.,  18  Hun  (N.  Y.).  183,  186;  Astor  v.  Turner, 
II  Paige  Ch.  (N.  Y.)  436;  s.  c,  43  Am.  Dec.  766;  Howell  v.  Riplev,  10 
Paige  Ch.  (N.Y)  43;  Clason  ?/.  Corley,  5  Sandf.  (N.  Y.)  447;  Lofsky  «/. 
Maujer,  3  Sandf.  Ch.  (N.  Y.)  69. 

Unless  otherwise  provided  by  statute,  a  mortgagee  may  take  possession 
of  the  mortgaged  premises  to  obtain  payment  of  his  debt.  Where  such 
possession  is  taken  the  payment  thus  obtained  is  subject,  as  respects  its 
appropriation,  to  the  legal  rules  which  govern  the  appropriation  of  other 
payments.  See  Leeds  v.  Gifford,  41  N.  J.  Eq.  (14  Stew.)  464.  And  where 
the  mortgagor,  after  the  maturity  of  the  mortgage  debt,  or  on  default  in 
payment  of  an  instalment  tliereof,  gives  the  mortgagee  permission  to 
enter,  such  mortgagee  may  rightfully  do  so  at  any  time  and  hold  possession 
until  the  debt  is  paid.     Fee  7/.  Swingly,  6  Mont.  Tr.  596. 

Same — Appointment  of  a  Receiver.— It  is  said  that  in  an  action  for  the 
foreclosure  of  a  mortgnge,  the  plaintiff  is  entitled  to  the  appointment  of  a 
receiver  to  take  charge  of  the  property  and  to  collect  the  rents  and  profits 
thereof,  when  it  is  made  to  appear,  either  that  the  premises  will  probably 
be  insufficient  to  pay  the  mortgage  debt  (Main  v.  Ginthert,  92  Ind.  180; 
Barnettv.  Nelson,  54  Iowa.  41  ;  My  ton  v.  Davenport,  51  Iowa,  583;  Jacobs 
v.  Gibson,  9  Neb.  380;  Hollenbeck  v.  Donell.  94  N.  Y.  342;  MacKellar  v. 
Rogers,  52  N.  Y.  Supr.  Ct.  (20  J.  &  S.  360),  or  that  the  party  who  is  liable 
for  any  deficiency  in  the  security  is  insolvent.  Wiltsieon  Mortgage  Fore- 
closure, ch.  31.  See  Price  v.  Dowdy,  34  Ark.  285;  Main  v.  Ginthert,  92 
Ind.  180;  White  v.  Griggs,  54  Iowa,  650;  Myton  ?/.  Davenport,  51  Iowa. 
583;  Douglass  VT  Cline,  12  Bush  (Ky.),  608:  Chase's  Case,  i  Bland  Ch. 
(Md.)  206;  Brown  2/.  Chase,  Walk.  Ch.  (Mich.)  43;  Phillips  7/.  Eiland.  52 
Miss.  721  ;  Mitchell  v.  Bartlett,  51  N.  Y.  447;  Astor  v.  Turner,  3  Barb. 
(N.  Y.)  444 ;  Hollenbeck  zT.  Donell  29  Hun  (N.  Y.).  94 ;  reversed  in94  N.  Y. 
342;  See  Ins.  Co.  v.  Stebbins,  8  Paige  Ch.  (N.  Y.)  565,  568;  Kerchner  v. 
Fairley,  80  N.  C.  24  ;  Henshaw  v.  Weils,  9  Humph.  (Tenn.)  568;  Schrieber 
V.  Carey,  48  Wis.  20. 

Same — Discretion  of  Court. — The  appoint  of  a  receiver  in  an  action  to 
foreclose  a  mortgage  is  a  matter  which-rests  in  the  sound  discretion  of  the 
.court  before  which  th'*  action  is  penning.  Douglass  7a  Kline.  12  Busii 
(Ky.),  644 ;  Jacobs  v.  Gibson,  9  Neb.  ^Scf;  Nicholas  7/.  Perrv  P.  Co.,  11  N.  |. 
Eq.  (3  Stockfc.)  126.  See  Ins.  Co.  v.  Stebbins.  8  Paige  Ch.  (N.  Y.)  565  ; 
Wiltsie  on  Mortjraj^e  Foieclosure,  p.  781,  sec.  657.  It  may  be  said,  how- 
ever, that  a  receiver  will  always  be  appointed  wiiere  it  is  made  satisfactorily 
to  appear  to  the  court,  that  such  appointnientto  is  essential  to  protect  the 
interest  of  the  parties  and  secure  tlie  payment  of  the  mortgage  debt.  See 
Myers  v.  Estell.  48  Miss.  403;  Oi^dep.sbiirg  Bank  7/.  Arnold,  5  Paige  Ch. 
(N.  Y.)  39;  Clason  v.  Corley,  5  SandL  (N.  Y.)  477 ;  Schreiber  7/.  Carey.  48 
Wis.  213;  a  receiver  will  also  be  appointed  in  those  cases  where  circum- 
stances of  fraud  or  bad  faith  on  the  part  of  the  mort6egor  are  shown 
(Haas  V,  Chicago  Building  Association.  89  111.  498),  and  these  cases  whore 
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there  are  other  facts  involved  in  the  action  which  would  render  the  denial  of 
a  receiver  inequitable  and  unjust.  Haas  v.  Chicago  Bid.  Assoc..  89  111.  498; 
Bloodgood  V,  Clark,  4  Paige  Ch.  (N.  y.)'577  ;  Vann  v,  Barnet,  2  Bro.  Ch» 
157 ;  Nietcalfe  v,  Pulvertoft,  i  Ves.  &  B.  180. 

For  a  full  discussion  of  the  question  of  the  right  to  have  a  receiver  ap- 
pointed, and  the  method  of  his  appointment,  see  Wiltsie  on  Mortgage 
Foreclosure,  pp,  744  to  820. 


Commonwealth 


Susquehanna  and  D.  R.  Co. 

(Pennsylvania  Supreme  Court,  October  i,  1888.) 

Railway  Mortgages — Forecio^re — Sale  of  Franchise— Interest  of  Pur- 
chaser.— A  purchaser  at  an  execution  sale  of  the  property  and  franchises 
of  a  railroad  company  undier  a  judgment  recovered  by  a  holder  of  a  part 
of  a  series  of  trust  mortgage  bonds  for  interest  upon  the  bonds  held  by 
him,  takes  only  the  equity  of  the  company  and  is  not  entitled  to  the  prop- 
erty, rights,  etc.,  of  the  company  freed  from  the  lien  of  the  mortgage. 

Error  to  Court  of  Common  Pleas,  Dauphin  County. 

The  opinion  states  the  facts. 

H.  Trumbore  for  the  commonwealth. 

/^  Jordan  for  defendant  in  error. 

Williams,  J.— This  case  involves  the  title  of  the  defendant 
company  to  franchises,  right  of  way,  and  other  property  of  the 
Pennsylvania  &  New  England  R.  Co.     The  facts  on  ^^ 

which  the  controversy  arises  are  as  follows :  On  the 
5th  May,  1880,  the  Pennsylvania  &  New  England  R.  Co.  was 
organized  under  the  general  railroad  laws  of  the  common- 
wealth. What  became  of  its  capital  stock  if  it  was  honestly  or- 
ganized, or  in  what  manner  the  laws  were  evaded  if  it  was  not, 
are  subjects  upon  which  the  paper  books  afford  no  light ;  but  on 
the  1st  June,  about  as  soon  as  the  blanks  could  be  prepared, 
the  company  issued  »coupon' bonds,  payable  in  igoo,  to  the 
amount  of  $1,100,000.  The  interest  was  payable  semi-annually 
on  the  1st  days  of  June  and  December.  To  secure  the  payment 
of  these  bonds,  with  their  interest,  the  company  executed  a 
mortgage,  to  trustees,  covering  their  corporate  franchises,  right 
of  way,  and  other  property,  with  the  usual  covenants  and  stipu- 
lations, among  which  was  the  following  provision :  "  If  default 
be  made  in  the  payment  of  any  of  the  saicj  coupons  or  instal- 
ments of  interest  as  aforesaid,  for  a  period  of  one  year,  it  shall 
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be  the  duty  of  the  trustees,  or  the  survivors  of  them,  or  their 
successors,  upon  the  written  request  of  the  holders  of  lands  upon 
which  interest  shall  rennain  unpaid,  representing  bonds  to  the 
amount  of  three  hundred  thousand  dollars  (S300,ooo)  there  out- 
standing, to  sell  and  dispose  of  said  mortgaged  premises ;  .  .  .  . 
the  equity  of  redemption  being  hereby  waived  and  released  on 
the  part  of  said  company,  and  full  authority  to  sell  as  aforesaid 
being  vested  in  said  trustees,  and  appl)^.  the  proceeds  of  said 
sale  to  the  payment  and  satisfaction  of  the  principal  and  inter- 
est in  said  bonds."  On  the  ist  June,  i88i,  just  one  year  from 
this  date,  the  company  made  default  in  the  payment  of  the  in- 
terest on  their  bonds,  and  have  remained  in  default  ever  since. 
Such  is  the  suggestive  story  of  this  corporation,  save  only  that 
it  does  appear  that  enough  of  the  funds  of  the  company  were 
devoted  to  corporate  purposes  to  build  one  mile  and  one  sixth 
of  a  mile  out  of  the  107  miles  of  the  main  line  projected  by  it. 
The  defendant  company  claims  title  to  the  franchises  and  prop- 
erty of  the  Pennsylvania  &  New  England  R.  Co.,  by  means  of 
a  sheriff's  sale  founded  upon  a  judgment  for  unpaid  interest  on 
18  of  the  coupon  bonds.  It  appears  that  on  the  3d  June,  1881, 
after  the  default  in  payment  of  the  interest,  Frederick  Baker 
became  the  owner  of  18  bonds,  for  $icxx)  each,  and  on  the  next 
day  brought  suit  upon  the  unpaid  coupons  in  the  common  pleas 
of  Philadelphia.  After  service  of  the  summons  upon  the  com- 
pany, he  obtained  judgment  by  default,  on  the  25th  of  the  same 
month,  for  $524.25  and  costs.  A  writ  of  Ji.  fa,  was  issued  on  the 
27th,  and  returned  demand  made,  etc.,  by  the  sheriff  on  same 
day.  A  few  days  later  an  exemplified  copy  of  the  judgment 
and  subsequent  proceedings  was  filed  in  Lehigh  county,  and 
fi.fa.  issued  thereon,  by  virtue  of  which  the  sheriff  levied,  and 
on  the  1 8th  July  sold  D.  Kilgue  the  franchises,  right  of  way,  and 
property  bound  by  the  mortgage  for  $600.  About  four  weeks 
later  the  defendant  company  was  organized,  and  became  the 
holders  of  the  title  which  Kilgue  acquired  by  the  sheriff  s  sale, 
and  now  claims  to  be  legally  invested  with  the  franchises  orig- 
inally granted  to  the  Pennsylvania  &  New  England  R.  Co.  The 
position  of  the  defendant  is  that  the  judgment  on  which  the 
sale  to  Kilgue  was  made  was  obtained  for  interest  upon  bonds 
which  were  part  of  the  mortgage  debt,  and  that  a  sale  upon 
such  a  judgment  divested  the  lien  of  the  mortgage,  and  vested 
an  unincumbered  title,  to  all  the  property  sold,  in  the  sheriff's 
vendee,  under  the  act  7th  April,  1870.  The  learned  judge  of 
the  court  below  adopted  this  view  of  the  case,  and  applied  the 
rule  in  Pierce  v.  Potter,  7  Watts,  475,  to  the  sale  by  the  sheriff 
of  Lehigh  county  under  which  the  defendant  claims.  This 
ruling  is  the  error  assigned. 

In  Pierce  v.  Potter  a  bond  and  mortgage  had  been  taken  in 
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the  usual  form  by  a  creditor.  When  a  default  in  payment  oc- 
curred, the  creditor,  instead  of  proceeding  by  set.  fa. 
on  his  mortgage,  caused  judgment  to  be  entered  on  y^pj/^r!*'^*'* 
the  bond,  and  proceeded  to  levy  and  sell  the  land 
bound  by  the  mortgage  by  process  issued  upon  the  judgment  so 
entered.  It  was  struck  down  to  the  plaintiff,  the  mortgagee, 
for  less  than  the  amount  due  on  mortgage.  The  mortgagor 
notified  the  plaintiff  to  enter  'satisfaction  on  the  mortgage, 
which  he  declined  to  do,  and  suit  was  brought  by  the  mortgagor 
tor  such  refusal.  It  was  held  in  that  case  that  while  the  sale  of 
the  land  for  less  than  was  due  might  not  extinguish  the  debt,  it 
did  extinguish  the  lien  of  the  mortgage,  and  the  purchaser  took 
all  the  title  the  defendant  had  in  the  land,  free  from  all  incum- 
brances suffered  by  him.  This  rule  has  been  fol- 
lowed in  later  cases,  and  is  well  settled.  If  .this  case  Dirtinctioii 
comes  fairly  under  its  operation,  the  judgment  of  the  "^^'^^f'jJUJ'^ 
court  below  must  be  affirmed  ,  but  there  is  room  to  aaTor  rail- 
distinguish  broadly  between  a  mortgage  of  land  in  nwui  eompaiy. 
the  common  form  and  a  mortgage  of  the  franchises  and 
right  of  way  of  a  railroad  company  like  the  one  now  before  us.  In 
the  former,  the  bond  and  mortgage  are  payable  to  the  creditor ; 
both  a^e  under  seal ;  both  pass  only  by  assignment ;  both  are  taken 
as  constituting  together  one  security ;  and  the  creditor  may,  on 
default  made  by  his  debtors,  resort  to  either  an  action  on  the 
bond  or  a  set.  fa.  on  the  mortgage.  In  either  case,  the  debtor 
has  actual  notice  of  the  proceedings  in  all  its  stages,  and  in  either 
case  the  land  covered  by  the  mortgage  must  be  sold  as  land. 
But  in  the  latter  form  of  mortgage  the  conveyance  is  not  to  the 
creditor,  actual  or  prospective,  but  to  a  trustee  who  takes  title 
to  the  franchises,  etc.,  for  those  who  may  become  holders  of 
the  bonds  secured  thereby.  Until  default  is  made  in  the  pay- 
ment of  the  bonds  or  the  interest  falling  due  upon  them,  the 
trustee  has  no  active  duties  to  perform,  but  is  simply  the  reposi- 
tory of  the  title  to  the  property  mortgaged,  in  trust  for  the 
whole  creditor  class  secured  thereby.  The  actual  possession  of 
the  franchises  and  the  property  remains  in  the  railroad  company, 
to  enable  it  to  discharge  its  duties  to  the  public,  and  earn  an 
income  from  which  to  pay  its  liabilities.  But  when  a  default 
occurs  the  duties  of  the  trustee  become  active  and  important ; 
he  represents  all  the  bondholders,  and  is  under  obligation  to 
protect  them,  so  far  as  the  property  in  his  hands  in  trust  for 
them  will  enable  him  to  do  so.  If  he  neglects  or  refuses  to 
move  any  bondholders  may  proceed  by  bill  filed  on  behalf  of 
himself  and  the  other  members  of  the  class  of  creditors  to 
which  he  belongs  to  compel  a  sale  of  the  mortgaged  premises, 
a  removal  of  the  trustee,  or  such  other  relief  as  may  be  appro- 
priate.    The  bonds  are  not  payable  to  the  mortgagee,  but  to 
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the  bearer.  They  are  not  specialties,  but  negotiable  instru- 
ments, passing  from  hand  to  hand  by  delivery  or  indorsement. 
They  find  a  market  in  all  parts  of  the  civilized  world,  and  are 
held  as  an  investment  in  moneyed  institutions  and  by  private 
persons.  The  mortgagee  has  no  right  to  the  custody  of  one  of 
the  bonds  unless  he  buys  it  like  any  other  investor,  and  they 
furnish  him  no  choice  of  remedies.  He  is  shut  up  to  the  reme- 
dies provided  by  the  mortgage,  and  those  which  the  courts  of 
equity  may  afford  him  for  the  purpose  of  bringing  the  mort- 
gaged property  to  sale. 

There  is  also  an  equally  broad  distinction  between  the  nature 
of  the  property  mortgaged  by  a  private  person  and  that  mort- 
gaged by  a  corporation.  In  the  first  case,  the  mort- 
8ame-Distine-  gage  is  of  land,  as  such,  which  is  subject  to  lien  in 
tionbetwMn  ^j^g  county  in  which  it  lies,  and  must  be  sold  there, 
iHymort^^^^  and  whether  /ev,  fa^  on  the  mortgage,  or  a  vend.  ex. 
gaired.  upon  a  judgment  entered  on  the  bond,  is  wholly  im- 

material to  the  debtor  and  to  everybody.  The  same 
•notice  personally  or  by  publication  must  be  given  in  either  case, 
and  the  result  as  to  the  mortgaged  premises  is  an  extinguish- 
ment of  the  lien  of  the  mortgage,  no  matter  which  method  is 
adopted.  But  the  corporation,  under  the  authority  of  an*act  of 
assembly,  mortgages  its  franchises,  the  gift  of  the  state,  its  cor- 
porate powers,  and  corporate  property.  These  are  not  land, 
and  the  mortgage  is  a  lien  upon  them  only  because  the  making 
of  such  a  mortgage  is  expressly  authorized  by  law.  By  the 
terms  of  the  mortgage  this  personal  property  is  conveyed  to  the 
mortgagee  in  trust  for  sale  and  conversion  into  money  in  a  par- 
ticular manner,  and  he  is  charged  to  apply  the  proceeds  to  the 
payment  of  bondholders  pro  rata.  He  takes  the  title  in  trusty 
and  his  title  cannot  be  divested  except  by  his  own  act,  or  the 
decree  of  a  court  of  competent  jurisdiction.  The  bonded  debt 
is  a  unit  so  far  as  his  duties  and  powers  are  concerned.  He 
must  regard  the  bondholders  as  a  class,  and  not  as  indivi- 
duals. He  cannot  permit,  and,  if  so  wanting  in  fidelity  to  his 
trust  as  to  be  willing,  the  courts  will  not  permit,  the  least  dis- 
crimination between  members  of  the  same  creditor  class.  This 
is  the  fair  effect  of  statutory  provisions  relating  to  this 
^i?n*r^  ^^  subject.  Section  8  of  the  act  of  April  4,  1868,  pro- 
vides  that  "  the  president  and  directors  of  any  1-ail- 
road  company  .  .  .  shall  have  power  to  borrow  money,  not 
exceeding  the  amount  of  the  capital  stock  subscribed,  and  issue 
the  bonds  of  the  company  therefor,  ...  to  be  payable  at  such 
time,  not  exceeding  50  years  after  the  date  thereof,  and  at  such 
place,  and  rate  of  interest  not  exceeding  7  per  cent,  as  said  di- 
rectors may  deem  best,  and  secure  the  payment  of  said  bonds 
and  interest  by  a  mortgage  on  said  road  and  franchises."     So 
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the  act  of  13th  March,  1871,  declares   that  it  shall   be  lawful 
for  any  railroad  company  "to  secure  the  payment  of  any  and  all 
bonds"  issued  by  it  by  a  mortgage  upon  the  whole  or  any  part 
of  the  "  property  rights  and  franchises'*  of  said  company.     The 
mortgage  to  the  trustee  is  the  basis  of  the  loan,  and  the  bonds 
in  the  hands  of  the  holder  are  the  evidence  of  the  extent  of  his 
interest  or  share  in  it.     It  has  been  held  to  be  a 
presumption  of  law  that  all  the  bonds  were  issued  at  u^pri^rttj 
the  same  time   which   were  secured    by   the   same  betwees  bond- 
mortgage,  and  that  the  fact  that  they  were  numbered   >»ow«»- 
consecutively  gave  no  priority  to  any,  and  interfered  '''**''  >*ne*J. 
in  no  manner  with  the  equality  of  their  holders  on 
distribution.     That  distribution  must  be  made  pro  rata  is  well 
settled.     Perry's  Appeal,  22  Pa,  St.  43 ;  Sheaff's  Appeal,  55  Pa. 
St.  403;  Pennock  ik  Coe,  23  How.   117.     That  the  remedy  of 
the  bondholders  against  the  property  conveyed  to  the  trustee  is 
through  him  only  is  fairly  to  be.  inferred  from  the  cases.     In 
New  Jersey  a  bill  for  foreclosure  of  the  mortgage  may  be  brought 
by  the   trustee,  or   by    the   bondholders    against    the    trustee 
(Water  Co.  v,  De  Kay,  36  N.  J.  Eq.  548);  and  Dow  v.  Railroad 
Co.,  20  Fed.  Rep.  260,  holds  the  same  rule,  and  it  is  in  harmony 
with  the  general  doctrine  relating  to  the  rights  and  duties  of 
trustee  and  cestui  qui  trust.     As  to  other  property  of  the  com- 
pany not  conveyed  to  the  trustee,  the  Bondholder  u^a,^y 
may  treat  himself  as  an  individual  creditor,  and  may  agAinstaii- 
proceed  to  recover  judgment  for  the  amount  of  un-  Mortgaged 
paid  coupons  or  bonds,  and  to  enforce  the  collection  ^^^^^^^' 
thereof  against  the   defendant.     Carr  v,   Le  Fevre,  2y   Pa.  St. 
413;  Railroad  Co.  v.  Johnson,  54  Pa.  St.  127.     But  his  execu- 
tion must  be  levied  on  property  actually  owned  by  the  com- 
pany, and  not  upon  that  which  has  been  conveyed  to  trustees 
by  mortgage  or  deed  of  trust  duly  executed  and  recorded.     He 
stands,  when  suing  at  law  and  proceeding  against  the  railroad 
company,  on  the  same  plane  as  any  other  creditor.     His  writ  of 
fi^fa,  will    reach  the   same   property,  and   in    the   same   way. 
When,  however,  it  becomes  necessary  for   him    to  reach    the 
property  held  by  the  trustee,  he  must  proceed  against  him,  not 
for  his  own  separate  benefit,  but  as  a  bondholder,  and  on  behalf 
of   the  bondholders   as  a  class.     What  may  be  re-  p^^^^j^ 
alized  by  such  proceedings  belong  to  the  whole  class,  agniust 
and  must  be  distributed  among  its  members /r^  nr/^^.  tru8tee-R«n- 
This  is  recognized,  though  not  distinctly  asserted,  in  JJJ[J,pJi^/ 
Bradley  v.  Railroad  Co.,  36  Pa.  St.  141,  and  in  Men- 
denhall  v.  Railroad  Co.,  reported  as  a  note  to  the  case  last  cited. 
The  case  of  Railroad  Co.  v,  Woelpper,  64  Pa.  St.  366,  is,  how- 
ever, an  authority  substantially  in  point.     Woelpper  held  bonds 
amounting  to  $7200,  secured  by  a  mortgage  upon  the  franchises, 
86  A.  i&  E.  R.  U.  Cas.— 18 
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liberties,  property,  etc..  **  now  held,  or  hereafter  to  be  acquired." 
by  the  Philadelphia  &  Baltimore  Central  R.  Co.  The  Philadel- 
phia, Wilmington  &  Baltimore  R.  Co.  held  bonds  secured  by 
the  same  mortgage  for  $122,942.11  ;  and,  a  default  having  been 
made,  recovered  judgment  for  the  said  ^um,  and  levied  upon 
the  engines  and  rolling  stock  of  the*  company.  Woelpper  filed 
his  bill  against  the  plaintiff  in  the  writ  and  the  sheriff,  asking, 
among  other  forms  of  relief,  *'  that  it  be  declared  that  the  prop- 
erty levied  upon  as  aforesaid  is  a  part  of  the  mortgaged  prem- 
ises, and  is  exempt  from  levy  and  sale  under  the  execution  on 
the  judgment  hereinbefore  mentioned,  or  under  any  other  exe- 
cution that  may  hereafter  be  issued  thereon.'*  The  master 
recommended  a  decree  in  accordance  with  the  foregoing  prayer. 
The  court  of  common  pleas  of  Chester  county  made  the  decree 
as  recommended.  The  case  was  brought  into  this  court  by 
appeal,  and  the  decree  was  affirmed,  and  appeal  dismissed.  We 
have  been  referred  to  the  case  of  Railroad  Co.  z\  Fosdict,  106 
U.  S.  47 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  367,  as  holding  a  con- 
trary doctrine ;  but  an  examination  of  that  case  does  not  sustain 
the  position  of  the  defendant  in  error.  The  sale  of  the  mort- 
gaged property  was  made  by  the  trustee,  and  the  questions  were 
of  distribution.  We  cannot  see  that  the  points  mentioned  in 
that  case  are  adverse  to,  but  regard  them  rather  as  in  harmony 
with,  the  conclusions  we  have  reached  in  this. 

Our  attention  has  been  called  also  to  the  act  of  April  7,  1870. 
as  sustaining  the  position  of  the  defendant  in  error,  and  as  vest- 
in<y  in  the  sheriff's  vendee  a  title  to  the  mortgaged 
I870L  *'   property  clear  from  the  incumbrance  of  the  mort- 

gage. We  do  not  so  understand  the  provisions  of 
that  act.  It  gives  a  new  remedy  to  creditors  who,  prior  to  its 
passage,  could  reach  the  franchises  of  a  corporation  only  by 
process  of  sequestration,  under  the  act  of  1836.  In  lieu  of 
seizure  and  sequestration,  it  authorizes  seizure  and  sale  of  the 
rights  and  franchises  of  the  debtor  corporation,  and  declares 
that  the  purchaser  shall  take  the  same  "  clear  from  all  incum- 
brances, except  any  mortgage  or  mortgages  that  may  legally 
exist  at  the  time  of  levy  thereupon,  the  lien  of  which  shall  not 
be  affected  in  any  manner  by  said  sale.*'  If  the  title  to  the 
property  and  franchises  is  in  the  corporation  when  seizure  is 
made,  the  sale  passes  the  defendant's  title  free  from  incum- 
brances, and  the  holders  of  liens  must  look  to  the  fund.  But  if 
the  title  has  been  pledged  or  conveyed  to  trustees  before  the 
.seizure,  the  defendant  has  only  an  equity  of  redemption  in  the 
property  mortgaged  or  conveyed  ;  and,  upon  process  against  the 
corporation,  no  greater  interest  can  be  seized  and  sold  than  the 
defendant  has  in  the  thing  seized.  The  process  is  not  against 
the  trustee.     The  trustee's  title  is  therfore  unaffected.     In  re- 
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cognition  of  this  principle,  the  provision  expressly  saves  the 
•*  mortgage  or  mortgages  that  may  legally  exist  at  the  time  of 
levy."  We  therefore  conclude  as  follows:  (i)  The 
sheriff's  sale  to  Kilgue  passed  only  such  title  as  the  coneinsioDs  of 
corporation  had  at  the  time  of  the  levy  in  the  items  «*>"»^ 
of  property  seized  upon  the  fi.  fa,  (2)  The  title 
held  by  the  trustee,  for  the  purposes  expressed  in  the  mortgage, 
to  the  rights,  franchises,  and  other  property  covered  by  the 
mortgage,  is  not  affected  in  any  manner  by  said  sale.  (3)  The 
sheriff's  vendee,  Kilgue,  and  the  defendants  in  this  case  have  no 
title  whatever  to  the  corporate  rights  and  franchises  held  by  the 
Pennsylvania  &  New  England  R.  Co.,  and  by  that  company 
conveyed  to  the  trustee  named  in  the  mortgage,  by  virtue  of 
the  sheriff's  sale  set  up  in  their  answer.  (4)  Judgment  should 
have  been  entered  in  favor  of  the  commonwealth  on  the  de- 
murrer. 

Railway  Mortgages — Foreclosure — Sale  of  Franchise. — While  it  is  true 
that  a  railway  conipany's  interest  in  the  land  held  by  it  may  be  sold  under 
an  execution  against  it  (State  v.  Rives.  5  Ired.  (N.  C.)  L.  297  ;  Philadelphia 
A  B.  R.  Co.*s  Appeal,  70  Pa.  St.  355),  and  also  its  right  of  way  or  license 
conferred  by  municipal  ordinances  (New  Orleans.  S.  F.  &  L.  R.  Co.  v. 
De  Lamore,  34  La  An.  1225),  yet  in  the  absence  of  statutory  enactment, 
its  corf)orate  franchise  or  right  to  exist  cannot  be  levied  upon  and  sold 
(State  7'.  Rives,  5  Ired.  (N.  C.)  L.  297.  See  Meyer  7/.  Johnson,  53  Ala.  207, 
325.  Compare  Peirce  v,  Emery.  32  N.  H.  484,),  because  it  is  a  well  estab- 
lished common  law  rule  that  the  corporate  property  essential  to  the  en- 
joyment of  the  franchise  is  not  subject  to  sale  on  execution,  unless  the 
legislature  assents  to  the  transfer.  Wood  v.  Trucke  Turnpike  Co.,  24 
Cal.  474;  Thomas  7/.  Armstrong,  7  Cal.  286;  Munroe  v.  Thomas.  5  Cal. 
470;  Hatcher  7/.  Toledo,  W  &  W.  R.  Co.,  62  111.  477  ;  Tippettsz/.  Walker. 
4  Mass.  595,597;  Ludlow  z/.  Hurd,  i  Disn.'HOhio)  552;  Oakland  R.  Co. 
V,  Keenan,-56  Pa.  St.  198;  Ammant  v.  New  Alexandria  &  P.  T.  Co..  13 
Serg.  &  R.  (Pa.)  210;  Leedom  v.  Plymouth  R.  Co.,  5  Waits  &  S.  (Pa.) 
265.     Compare  State  v.  Rives,  5  Ired.  (N.  C.)  L.  297. 
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American  Loan  and  Trust  Co. 

z 
East  and  West  R.  Co. 

((/,  S.  Circuit  Court,  N.  D.  Alabama,  S.  /).,  January,  ii,  1S89. 

Railway  Mortgages— Foreclo$ure— Consolidation  of  Actions— Pleading  Li» 
Pendens. — Where  a  contractor  for  the  building  of  certain  portions  <if  a 
railway  having  filed  a  bill  against  the  company,  alleging,  among  other 
things,  the  execution  by  said  company  of  several  deeds  of  trust  to  the  same 
trust  company,  and  praying  that  an  account  be  talcen  by  the  court  of  the 
valid  indebtedness  of  said  company;  that  a  judgment  recovered  by  said 
contractor  for  the  amount  of  his  claim  be  decreed  a  first  lien  upon  a  cer- 
tain portion  of  the  road ;  and  that  said  deed  of  trust,  without  specifying 
which  one,  may  be  foreclosed  for  the  satisfaction  and  payment  of  the  debts 
secured  thereby,  except  such  bonds  as  were  illegally  issued,  to  which  bill 
the  trustee  under  the  deeds  of  trust  demurred  and  afterwards  filed  a  bill 
to  foreclose  the  trust  deeds,  and  the  suits  were  consolidated  upon  the 
court's  own  motion,  the  trustee  being  called  complainant  and  the  con- 
tractor intervenor,  a  plea  of  lis  pendens  subsequently  filed  by  the  contrac- 
tor to  the  complainant's  bill,  is  insufficient,  although  he  prayed  for  the 
foreclosure  in  his  bill,  since  no  such  foreclosure  could  be  had  in  his  suit 
unless  the  trust  company  had  se<»n  fit  to  ask  it  bv  way  of  cross-bill. 

Same— Foreign  Corporation— CoTitracts— Plea  in  Ban— Since  under  arti- 
cle 14,  section  4,  Ala.  Const.,  providing  that  no  "foreign  corporation 
shall  do  any  business  in  this  state  without  having  at  least  one  known 
place  of  business  and  an  authorized  agent,"  the  contracts  in  Alabama  and 
relative  to  Alabama  property  made  by  a  foreign  trust  company  doing  busi- 
ness in  Alabama  without  having  a  known  place  of  business,  or  authorized 
agent,  arc  not  void,  but  merely  voidable ;  a  plea  in  bar  to  a  foreclosure  suit 
by  such  company  based  on  that  provision  of  the  constitution,  is  not  suffi- 
cient. 

In  Equity.     On  demurrer  and  pleas.     The  opinion  states  the 

facts. 

Crane,  Ludloiv  &  Fowler  for  complainant. 
Webb  &  Tillman  for  intervenor. 

Pardee.  J.— On  the  13th  of  March,  1888,  James  W.  Schley^ 
a  citizen  of  Georgia,  brought  his  bill  against  the  East  &  West 
R.  Co.  of  Alabama,  and  the  American  Loan  &  Trust  Co.  et  aL^ 
and  therein  complained  that  lie  had  been  a  contrac- 
***  '  tor  for  the  building  of  certain  portions  of  the  line  of 

the  East  &  West  R.  Co.  of  Alabama,  and  that  for  the  amount 
due  him  on  the  construction  of  a  certain  portioii  of  the  line  he 
had  recovered  a  judgment  a<i^ainst  said  railroad  company  in  the 
circuit  court  of  Cherokee  county,  Ala.,  for  the  sum  of  $13,760 
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and  costs  of  suit;  that  said  judgment  was  wholly  due  and  un- 
paid; that  said  railroad  company  was  insolvent ;  and  that  com- 
plainant was  unable,  by  process  of  execution,  to  collect  his  judg- 
ment.  He  further  averred  that  in  and  about  the  construction 
of  its  line,  and  the  maintenance  thereof,  the  said  East  &  West 
R.  Co.  of  Alabama  had  contracted  and  issued  a  bonded  indebt- 
edness for  about  $1,100,000,  known  as  the  **  First  Mortgage 
Bonds**  of  said  railroad  company,  which  said  bonds  were  secured 
by  a  first  mortgage  or  deed  of  trust  on  its  said  road-bed,  right 
-of  way,  franchises,  and  all  other  property  which  belonged  to 
said  company,  conveying  the  same  to  said  American  Loan  & 
Trust  Co.,  as  a  trustee  for  the  holders  of  said  bonds,  and  that 
the  said  bonds,  so  secured,  were  issued  and  negotiated  in  the 
state  of  New  York;  and  that  afterwards,  for  purposes  and  uses 
not  known  to  the  complainant,  the  said  East  &  West  R.  Co.  of 
Alabama  had  issued  and  negotiated  about  $500,000  of  what  is 
known  as  "  Debenture  Bonds,'*  secured  by  a  second  mortgage 
or  deed  of  trust  to  the  same  trustee,  some  of  which  were  nego- 
tiated ;  and  that  the  entire  bonds  of  the  said  railroad  company, 
including  both  the  aforesaid  issues,  on  the  19th  day  of  February, 
1887,  amounted  ^^  $1,600,000;  that  on  or  about  the  19th  day  of 
February,  1887,  the  said  railroad  company  issued  its  consoli- 
dated bonds  at  the  rate  of  $15,000  a  mile,  and  executed  a  deed 
of  trust  upon  all  its  property  to  the  said  American  Loan  &  Trust 
Co.,  which  said  bonds  were  to  be  deposited  with  the  said  trust 
company,  to  be  certified  and  delivered  to  said  railroad  company 
only  at  the  rate  of  $15,000  per  mile  of  road,  as  the  same  shall 
be  completed  and  ready  for  operation.  It  is  further  averred 
m  said  bill  that,  after  the  issue  of  the  said  consolidated  bonds  as 
aforesaid,  the  East  &  West  R.  Co.  gave  in  exchange  consoli- 
dated bonds  for  the  aforesaid  debenture  bonds,  and  that  the 
said  debenture  bonds,  for  reasons  in  said  bill  stated  were  with- 
out consideration,  illegal  and  void,  and  constituted  no  part 
of  the  valid  indebtedness  of  said  railroad  company,  and  that 
the  consolidated  bonds  given  in  exchange  were  also  illegal 
and  void.  The  relief  sought  by  the  bill  was  that  an  account  be 
taken  by  the  court  of  the  valid  indebtedness  of  said  railroad 
company  on  its  said  bonds  and  mortgages,  and  upon  complain- 
ant's judgment;  that  complainant  might  be  decreed  to  have  a 
first  lien  upon  a  certain  portion  of  the  railroad  line ;  that  said 
deed  of  trust,  without  specifying  which  one,  might  be  foreclosed 
for  the  satisfaction  and  payment  of  the  debts  secured  thereby, 
except  such  bonds  as  were  illegally  issued ;  for  a  receiver  pend- 
ing the  litigation ;  and  for  general  relief.  To  this  bill  the 
American  Loan  &  Trust  Co.,  specially  appearing  for  the  pur- 
pose, filed  a  demurrer  to  the  jurisdiction  of  the  court.  After- 
wards, on  the  7th  day  of  July,  complainant  filed  an  amendment 
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to  his  bill.  This  amendment  set  forth  that  one  Amos  G.  West, 
who  had  been  made  a  party  to  the  original  bill  as  a  holder  of 
some  of  the  bonds  charged  to  be  illegal,  was  not  a  necessary- 
party  to  the  suit ;  and  that,  inasmuch  as  he  resided  in  the  state 
of  Georgia,  in  which  state  the  complainant  resided,  his  presence 
challenged  the  jurisdiction,  and  prayed  for  dismissal  as  to  West. 
Upon  this  the  American  Loan  &  Trust  Co.  renewed  its  demur- 
rer. Afterwards  the  American  Loan  &  Trust  Co.  brought  its 
bill  in  this  court  against  the  East  &  West  R.  Co.  of  Alabama 
for  the  foreclosure  of  the  first  consolidated  trust  deed  and  mort- 
gage* granted  by  the  East  &  West  R.  Co.  of  Alabama,  and  to 
this  bill  James  W.  Schley,  Joel  Brown,  and  S.  L  Stevens  were 
joined  as  parties  defendant,  on  the  ground  that  they  claimed  an 
interest  in,  or  liens  upon,  the  railroad  company's  property. 
Complainant  alleged  default  in  the  payment  of  interest,  the 
necessary  request  of  bondholders  to  bring  suit  for  foreclosure, 
the  insolvency  of  the  company,  and  also  prayed  for  a  receiver. 
Upon  notice,  the  application  for  a  receiver  came  on  to  be  heard 
before  the  circuit  judge.  After  hearing,  all  the  proper  parties 
being  before  the  court,  the  court  of  its  own  motion  directed  and 
ordered  "  that  the  suit  of  James  W.  Schley  against  the  said' East 
&  West  R.  Co.  of  Alabama  et  aL^  pending  in  this  court,  be,  and 
the  same  is  hereby,  consolidated  with  the  suit  of  the  American 
Loan  &  Trust  Co.,  complainant,  against  the  East  &  West  R.Co. 
of  Alabama  et  al.y  without  prejudice,  however,  to  the  rights  of  the 
defendants  in  suit  of  Schley  against  the  railroad  company  to 
raise  any  jurisdictional  questions  now  present  in  the  record  of 
such  suit ;  that  in  such  consolidated  cause  the  American  Loan  & 
Trust  Co;  shall  be  the  complainant,  and  the  said  East  &  West 
R.  Co.  of  Alabama,  defendant ;  and  the  said  Schley  shall  stand 
therein  as  an  intervener,  and  his  pleadings  heretofore  shall  be 
taken  as  pleadings  sufficient  for  such  purpose  in  said  consoli- 
dated case."  Thereupon,  on  leave  of  the  court,  defendant 
Schley  filed  two  pleas, — one  of  lis  pendens  ;  the  other  in  bar  of 
the  suit.  By  consent  of  counsel  the  said  two  pleas  of  Schley 
and  the  demurrer  of  the  American  Loan  &  Trust  Co.  to  Schley  s 
bill  have  been  submitted  to  the  circuit  judge  on  briefs,  and  are 
now  for  decision. 

I.  The   demurrer  of  the   American    Loan   &   Trust   Co.   to 
Schley's  bill  being  on  the  ground  that  the  court  was  without 

jurisdiction  of  the  American  Loan  &  Trust  Co.  at 
jniisdictioB  ^j^^  ^-jj^^  q[  ^Ji^  commencement  of  the  suit,  however 
L.  sndT.co.     good  when  filed,  seems  now  to  fall  by  the  order  of 

consolidation,  and  the  fact  that  the  American  Loan 
&  Trust  Co.  has  voluntarily  appeared ;  in  fact,  counsel  for  the 
trust  company  take  this  view  of  the  matter,  and  .i^k  leave  to- 
withdraw  the  demurrer. 
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2.  The  same  result  seems  to  follow  with  regard  to  the  pica  of 
lis  pendens  filed  by  Schley  to  the  foreclosure  bill.  It  is  doubt- 
ful, however,  whether  this  plea  would  be  sufficient  if 

the  order  of  consolidation  had  not  been  made.  It  is  p©Seii«!** 
true  that  Schley,  in  his  bijl  for  an  account  and  mar- 
shalling of  liens,  prays  for  a  foreclosure  of  some  deed  of  trust 
after  an  account  shall  be  taken  as  to  the  valid  outstanding 
bonds ;  but  it  is  difficult  to  see  what  right  he  would  have  to  a 
foreclosure  of  a  mortgage  in  which  he  had  no  title.  Besides 
this,  although  the  foreclosure  was  prayed  for  by  Schley,  no  such 
foreclosure  could  be  had  in  his  suit,  unless  the  trust  company 
had  seen  fit  to  ask  it  by  way  of  cross-bill.  When  a  cross-bill  is 
necessary  to  the  defence  of  a  party,  he  must  file  it  to  establish 
his  defence.  When  a  cross-bill  is  necessary  to  bring  the  parties 
before  the  court  in  order  that  equity  may  be  done,  the  court 
may  order  one  filed ;  but  where  a  party  is  merely  entitled  to  a 
cross-bill  in  order  to  obtain  affirmative  relief,  he  may  or  may  not 
file  it,  at  his  discretion,  and  without  prejudice  to  his  rights.  . 

3.  The  plea  in  bar  filed  by  Schley  is  based  on  sec- 
tion 4,  art.  14,  of  the  constitution  of   Alabama,  as     For©ig«eor- 

follows  :  Contra^  . 

"  No  foreign  corporation  shall  do  any  business  in 
this  state  without  having  at  least  one  known  place  of  business, 
and  an  authorized  agent  or  agents  therein ;  and  such  corpora- 
tion may  be  sued  in  any  court,  where  it  does  business,  by  ser- 
vice of  process  upon  an  agent  anywhere  in  this  state." 

This  plea  does  not  aver  specifically  that  the  American  Loan 
&  Trust  Co.  is  doing  business  in  the  state  of  Alabama,  but  avers 
that  it  is  a  foreign  corporation,  has  accepted  the  trust  from  the 
East  &  West  R.  Co.  of  Alabama,  and  has  no  known  place  of  busi- 
ness nor  authorized  agent  within  the  state  ;  the  inference  seem- 
ing to  be  that  the  said  company  is  doing  business  in  this  state, 
because  it  has  accepted  the  trust  under  the  trust  deeds  issued 
by  the  East  &  West  R.  Co.  It  is  to  be  doubted  very  much 
whether  the  transaction  of  its  legitimate  business  in  the  city  and 
state  of  New  York,  on  the  part  of  the  American  Loan  &  Trust 
Co.,  is  doing  business  in  Alabama,  in  the  sense  of  the  constitu- 
tional article,  when  it  accepts  a  trust  thereafter  on  a  contingency 
to  be  executed  in  Alabama.  The  provisions  of  the  trust  deed, 
which  is  made  the  basis  of  the  foreclosure  suit,  do  not  indicate- 
that  any  business  is  to  be  transacted  in  Alabama  by  the  trustee, 
unless  default  shall  be  made  in  the  payment  of  interest,  as  pro- 
vided by  the  trust  deed.  In  case  of  default,  the  trust  deed  pro- 
vides several  lines  of  procedure  upon  the  part  of  the  trustee  in 
the  execution  of  his  trust.  One  is  that  the  said  trustee  may 
enter  into  possession  of  the  said  railway  line  and  property,  aiul 
manage  and  operate  the  same  for  the  account  of  the  bondho!.!- 
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ers,  and  apply  the  proceeds  of  such  management  to  the  payment 
of  interest  on  the  mortgage  debt.  Perhaps,  if  this  provision  of 
the  trust  deed  should  be  acted  upon,  and  the  trust  company 
should  take  possession  of  the  railway  line  and  operate  the  rail- 
way, the  trust  company  would  then  be  doing  business  in  Aia- 
bama»  and  would  then  be  compelled,  in  compliance  with  the 
constitutional  article,  to  provide  at  least  one  known  place  of 
business  and  one  authorized  agent.  Another  provision  of  the 
deed  of  trust  is  that,  on  default  in  the  payment  of  interest, 
and  on  the  petition  of  bondholders,  the  trustee  shall  bring  a 
suit  to  foreclose  the  trust  deed.  Such  suit  is  the  one  brought 
by  the  trust  company  in  this  cause.  Merely  bringing  a  suit 
in  the  circuit  court  of  the  United  States  in  the  state  of  Ala- 
bama for  foreclosure  of  a  mortgage  cannot  be  said  to  be 
doing  business  in  the  state  of  Alabama  in  any  such  sense 
as  to  require  an  agent,  other  than  a  solicitor,  or  any  known 
place  of  business.  However  this  may  be,  the  question  sub- 
mitted by  this  plea  is  decided  adversely  to  the  pleader  by  the 
jurisprudence  of  Alabama,  as  declared  in  the  supreme  court  of 
the  state.  In  the  case  of  Sherwood  v.  Alvis,  83  Ala.  115,  it  is 
held  upon  principle  and  authority  that,  although  a  foreign  cor- 
poration does  business  in  Alabama  without  having  at  least  one 
known  place  of  business  or  authorized  agent  or  agents  therein, 
that  its  contracts  made  in  the  state  of  Alabama,  and  relating  to 
Alabama  property,  are  not  void,  even  if  voidable,  by  reason  of 
the  constitutional  provision  aforesaid.  If  the  deed  of  trust 
granted  by  the  East  &  West  R.  Co.  of  Alabama  in  favor  of  the 
American  Loan  &  Trust  Co.  is  not  void,  there  can  be  no  good 
reason  why  the  said  trust  company  may  not  bring  suit  to  fore- 
close the  deed  of  trust.  An  order  will  be  entered  in  this  case 
permitting  the  American  Loan  &  Trust  Co.  to  withdraw  its  de- 
murrer to  Schley's  bill  on  payment  of  costs  ;  if  not  so  withdrawn, 
then  to  be  overruled  with  costs  ;  and  declaring  the  said  plea  in 
abatement  and  plea  in  bar  filed  by  Schley  to  the  bill  of  the 
American  Loan  &  Trust  Co.  to  be  insufficient,  and  that  thev  be 
overruled,  with  costs. 
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Foster 

V. 

Mansfield,  C.  and  L.  M.  R.  Co.  et  al. 

(I/,  S.  Circuit  Court,  N,  D.  Ohio  E,  Z?..  August  24,  1888.) 

Railways— Bonds  and  Mortgages— Collateral  Agreement— Construction. — 

Where  a  railway  company  employs  a  construction  company  to  build  cer- 
tain portions  of  its  tracic,  agreeing  to  issue  bondfi  in  payment  therefor,  to 
a  certain  amount  per  mile  of  track,  in  instalments,  as  sections  of  the  rail- 
road shall  be  completed,  and  by  a  subsequent  agreement  such  bonds  are 
delivered  in  advance  of  the  construction  of  the  track,  the  construction 
company  agreeing  to  take  care  of  and  pay  all  interest  accruing  previous  to 
the  railway  becoming  in  a  condition  for  traffic,  and  the  railway  company 
;i}T[reeing  to  reimburse  the*  construction  company  for  all  interest  paid  on 
the  principal  chargeable  to  it  out  of  the  first  earnings  of  the  road,  the  con- 
struction company  is  bound  to  pay  interest  only  on  so  many  of  the  bonds 
as  it  received  and  used,  to  which  it  was  not  entitled  under  the  construction 
contract. 

Same — Foreclosure — Defence. — Where  a  bill  against  such  railway  com- 
pany for  the  foreclosure  of  a  mortgage  to  secure  such  bonds  and  coupons 
is  brought  bv  the  trustees  in  the  mortgage  at  the  instance  of  the  corpora- 
tion to  whom  the  bonds  were  negotiated,  the  agreement  of  the  construc- 
tion company  to  pay  the  interest  is  not  a  valid  defence. 

Same— Sale— Bill  to  Set  Aside  by  Stockholder — Laches. — Where  ten  years 
after  a  purchase  of  tiie  property  at  foreclosure  sale  by  another  railway 
company,  which  held  the  bonds,  a  bill  is  filed  by  a  stockholder  of  the 
mortgagor  company  to  set  aside  the  sale  as  fraudulent,  predicating  the 
fraud  on  an  alleged  defence  to  the  foreclosure  bill  which  the  directors,  of 
whom  a  majority  were  alleged  to  be  connected  with  the  creditor  company, 
ordered  withdrawn,  a  decree  by  confession  being  thereupon  entered,  the 
facts  alleged  in  the  bill  appearing  on  the  face  of  the  foreclosure  proceed- 
ings to  have  been  accessible,  if  not  known  to  the  complainant  and  known 
to  the  officers  of  the  corporation,  and  the  bill  not*  charging  any  conceal- 
ment of  any  of  the  transactions,  nor  showing  any  reason  for  the  delay, 
equity  will  refuse  relief  on  the  ground  of  laches 

Same — Bill  by  Stockholder  to  Set  Aside  Sale— When  Permissible.— A  bill 
on  behalf  of  the  corporation  to  have  such  a  sale  set  aside  as  fraudulent 
may  be  fiied  by  a  stockholder  after  refusal  of  the  stockholders  to  do  so. 

In  Equity.  On  demurrer  sustained  to  a  bill  by  Charles  Foster 
against  the  Mansfield,  Coldwater  &  Lake  Michigan  R.  Co.  and 
others  to  set  aside  a  foreclosure  decree  and  sale  of  the  property 
of  said  company  as  fraudulent. 

Doyle  &  Scott  for  complainant. 

y.  Twing  Brooks  and  R,  P.  Ranney  for  demurrants. 

Jackson,  J. — The  object  and  purpose  of  the  present  bill  is  to 
open  the  decree  of  this  court,  rendered"  in   1877,  in  the  forcclos 
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ure  proceeding  in  the  case  of  "  Thomas  A.  Scott  and  George  W. 
Cass  V.  The  Mansfield,  Coldwater  &  Lake  Michigan 
-nu**^hi"  ^'  Co.,"  under  which  said  company's  line  of  road, 
•rpjuti«k  ^  ^\'\th  its  franchises  and  property,  was  sold.  The  de- 
cree in  said  cause  is  sought  to  be  set  aside  and  va- 
cated on  the  ground  that  it  was  obtained  by  fraud,  and  worked 
an  injury  and  wrong  to  said  railroad  company,  which  tiic  corpor- 
ate  management,  after  request  on  the  part  of  the  complainant  as 
a  stockholder  therein,  have  refused  or  neglected  to  take  steps  lo 
remedy  or  redress.  There  is  no  want  of  jurisdiction  grow  .ig 
out  of  the  fact  that  some  of  the  defendants  to  the  present  mit 
are  citizens  of  the  same  state  (Ohio)  with  the  complainant,  inas- 
much as  this  suit  may  properly  be  regarded  as  ancillary  or  sup- 
plementary to  the  original  suit  in  which  the  decree  complained 
of  was  made.  It  is  well  settled  that  in  such  cases  suit  may  be 
maintained  without  regard  to  the  citizenship  of  the  parties.  See 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609-633;  Krippendorf  v. 
Hyde,  1 10  U.  S.  276,  and  Railroad  Co.  v.  Railroad  Co.,  1 1 1  U.  S. 
505.  It  is  also  well  settled  that  a  shareholder  may  interpose 
and  set  the  machinery  of  the  law  in  motion  for  the 
holder  "^^"^  protection  of  corporate  rights,  or  the  redress  of  cor- 
porate wrongs,  when  the  corporate  management, 
after  proper  demand,  refuse  or  fail  to  act  in  the  matter.  Gen- 
erally, when  it  is  necessary  to  sue  in  order  to  enforce  corpor- 
ate rights  or  avert  wrongs  threatening  the  corporate  interests, 
the  suit  must  be  brought  by  the  corporate  management  in 
the  name  of  the  corporation.  This  rule  applies  to  suits  both 
at  law  and  in  equity.  Individual  shareholders  are  not,  ordina- 
rily, the  proper  parties  to  sue  or  defend  on  behalf  of  corporate 
interests.  If,  however,  the  corporate  management  fails  or  re- 
fuses to  protect  or  enforce  corporate  rights  after  proper  request 
so  to  do,  or  commits  breaches  of  trust,  or  is  guilty  of  fraudulent 
acts  and  conduct,  whereby  irreparable  injury  is  done  or  threat- 
ened to  corporate  interests,  a  shareholder,  in  a  case  where  the 
corporation  itself  would  be  entitled  to  sue  and  obtain  relief,  may 
bring  suit  on  behalf  of  himself  and  others  in  like  situation,  for 
the  protection  or  assertion  of  corporate  rights  and  interests. 
The  conditions  and  circumstances  under  which  the  individual 
stockholders  is  allowed  to  sustain,  in  a  court  of  equity,  in  his 
own  name,  a  suit  founded  on  a  right  of  action  existing  in  the 
corporation  itself,  and  in  which  the  corporation  itself  would  be 
the  proper  complainant,  are  fully  set  forth  in  Hawes  v,  Oakland, 
104  U.  S.  450-460,  and  in  the  requirements  of  equity  rule  94. 
It  is  important  to  bear  in  mind  that  the  rights  involved  in  such 
suits  are  not  those  of  the  shareholder  who  sues,  but  of  the  cor- 
poration, whose  rights  are  sought  to  be  asserted.  The  cause  of 
action  which  the  individual  stockholder  is  allowed  to  enforce  in 
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such  cases  is  one  belonging,  not  to  the  stockholders,  but  to  the 
corporation  itself.  Thus  in  Davenport  v.  Dows,  i8  Wall.  626,  it 
is  said : 

"  But  such  a  suit  can  only  be  maintained  on  the  ground  that 
the  rights  of  the  corporation  are  involved.  These  rights  the 
individual  shareholder  is  allowed  to  assert  on  behalf  of  himself 
and  associates,  because  the  directors  of  the  corporation  decline 
to  take  the  proper  steps  to  assert  them.  .  .  .  The  relief  is 
asked  on  behalf  of  the  corporation,  not  the  individual  share- 
holder ;  and,  if  it  be  granted,  the  complainant  derives  only  an 
incidental  benefit  from  it." 

The  present  suit  falls  within  this  rule,  and  the  case  pre- 
sented by  the  demurrer  to  the  bill  then  divides 
itself  into  two'  leading  questions:  First,  has  the  211^2^""*'*' 
Mansfield,  Cold  water  &  Lake  Michigan  R.  Co., 
under  the  showing  made  by  the  bill,  any  right  to  complain  of 
the  decree  rendered  by  this  court  in  1877,  in  the  foreclosure  suit 
of  Thomas  A.  Scott  and  George  W.  Cass  against  said  corpora- 
tion ;  and,  secondly,  if  the  company  was  ever  entitled  to  have  said 
decree  set  aside  and  vacated  for  fraud  in  its  procurement,  has 
that  right  been  lost  by  the  "  laches"  of  itself  or  of  complainant 
in  the  assertion  of  said  rights? 

The  record  in  the  case  of  "  Thomas  A.  Scott  and  George  W. 
Cass  V.  The  Mansfield,  Coldwater  &  Lake  Michigan  u^^^rdinfor©- 
R.  Co.  et  aW  is  filed  with  and  made  a  part'  of  oiMaro  saitof 
complainant's  bill.  It  appears  from  the  bill  and  said  ofs«ott»nd 
record  that  said  Scott  &  Cass,  as  the  trustees  under  ^*^ 
the  original  and  supplemental  mortgages  executed  by  said 
Mansfield,  Coldwater  &  Lake  Michigan  R.  Co.  on  the  ist 
October,  1871,  and  ist  October,  1872,  respectively,  to  secure  the 
payment  of  certain  coupon  bonds  issued  by  said  company,  filed 
their  bill  in  this  court  on  January  20,  1876,  against  said  railroad 
company  and  Swan  Rose  &  Co.,  general  creditors  thereof,  to 
have  said  mortgages  foreclosed  by  a  sale  of  the  road  and  other 
property  covered  by  or  embraced  in  the  mortgages,  because  of 
the  default  of  the  mortgagor  in  the  payment  of  the  interest  on 
$1,600,000  of  said  bonds  then  outstanding  in  the  hands  of  bona 
fide  and  lawful  holders  thereof.  The  interest  accrued  thereon 
and  alleged  to  be  in  default  was  stated  to  be  $270,000,  $35,000 
of  which  was  due  October  i,  1873  ;  $35,000  was  due  and  payable 
April  I,  1874;  $56,000  became  due  April  i,  1875,  ^^^^  $56,000 
matured  October  i,  1875,  which  several  instalments,  with  inter- 
est since  date  of  maturity  till  time  of  filing  the  bill,  amounted 
to  the  sum  of  $270,000.  The  trustees  further  alleged  that  the 
railroad  company  had  failed  to  pay  or  provide  the  sinking  fund 
of  I  percent,  required  by  the  mortgages  on  the  $1,600,000  of 
bonds  so  issued  and  outstanding,  and,  that  under  and  in  accord- 
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ance  with  the  terms  and  provisions  of  said  trust  deeds  or  mort- 
gages said  bonds  had  been  properly  declared  and  made  due  as 
to  the  principal  thereof,  because  of  such  defaults  on  the  part  of 
the  mortgagor.  Said  original  and  supplemental  trust  deeds  or 
mortgages  were  filed  with  and  made  parts  of  the  bill  to  foreclose, 
as  Exhibits  A  and  B  thereto,  and  purported  on  their  face  to  be 
regularly  executed  by  proper  officers  of  the  corporations  under 
proper  authority  from  the  company. 

The  defendant  railroad  company  was  duly  served  with  process 
on  the  24th  January,  1876,  and  on  the  17th  April,  1876,  it  filed 
its  answer  in  the  cause.  In  said  answer  it  denied  that  it  was 
duly  and  legally  organized  and  incorporated  as  a  corporation, 
when  said  mortgages  were  executed  and  said  bonds  issued.  It 
averred  that  its  incorporation  and  organization  was  not  perfected 
and  completed  until  January  6,  1873,  and  that  prior  to  said  date 
it  possessed  no  power  or  authority  to  execute  and  deliver  either 
said  bonds  or  mortgages.  It  therefore  denied  that  said  mort- 
gages were  the  proper  act  of  the  corporation,  or  constituted  any 
valid  lien  on  its  railway  and  property.  The  answer,  then,  by 
the  eighth  paragraph  thereof,  proceeded  to  set  out  how  and 
under  what  circumstances  the  corporation  was  formed  and  or- 
ganized. Showing  that  it  was  legally  organized  on  June  i,  1871, 
when  the  agreement  of  consolidation  with  the  record  of  the 
action  thereon  by  the  stockholders  of  the  respective  companies 
properly  certified  by  the  secretary  thereof  was  filed  in  the  office 
of  the  secretary  of  state  of  Ohio.  But  the  claim  of  a  want  of 
proper  organization  was  based  on  the  alleged  fact  that  no  elec- 
tion of  directors  was  had  under  the  consolidation  till  January  6, 
1873.  Said  clause  of  the  answer  further  set  out  in  detail  how 
one  Willard  S.  Hickox,  assuming  to  act  in  the  name  of  and  on 
behalf  of  said  company,  had  entered  into  contracts  for  the  iron- 
ing and  equipment  of  said  company's  lines  of  road,  for  which 
the  other  contracting  party,  the  Pennsylvania  Company,  was  to 
be  paid  in  stock  and  bonds,  the  latter  to  be  secured,  by  mort- 
gages; and  that  said  original  and  supplemental  mortgages,  made 
a  part  of  complainant's  bill,  and  the  bonds  mentioned  and  pro- 
vided for  therein,  were  the  same  mentioned  and  provided  for  in 
said  agreement  of  July  20,  1 871,  between  said  Pennsylvania 
Co.  and  said  Hickox,  assuming  to  be  president  of  the  said 
railroad  company.  The  answer  admitted  that  under  said  con- 
tract  with  the  Pennsylvania  Co.  the  latter  had  "  pretended 
to  place  the  iron  and  rails  upon  about  75  miles  of  the  line  of  said 
railway,  and  had  put  about  47  miles  of  it  in  condition  for  the 
passage  of  trains,"  but  claimed  that  the  same  are  insufficiently 
and  improperly  done,  and  not  according  to  the  terms  of  said 
contract,  which  provided  that  the  Pennsylvania  Co.  should 
receive,  besides  stock  of  the  defendant  company,  $20,000  in  said 
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bonds  per  mile  as  each  lo  miles  of  the  road  was  laid  with  rails, 
and  ready  for  traffic.  As  a  further  defence  the  answer  set  up 
that  said  Pennsylvania  Co.,  claiming  to  be  entitled  thereto, 
had  on  the  4th  May,  1872,  wrongfully  obtained  $1,500,000  of 
the  stock  in  defendant's  company  (being  more  than  a  majority 
thereof)  under  said  contract  of  July  20,  1871,  by  means  of  which 
it  secured  a  majority  of  the  members  upon  defendant's  first 
board  of  directors,  and  still  managed  and  controlled  the  affairs 
of  said  company,  etc.     And  further : 

"That   on    the  4th  day  of  May,  1872,  the  said   complainant 
Thomas  A.  Scott,  then  the  president  of  said  Pennsylvania  Co. 
as  aforesaid,    and   acting   as   one  of    said    trustees,   procured 
and  induced  the  said  Willard  S.  Hickox  to  deHver  to  him  all  of 
the  bonds  so  executed  by  said  Hickox  in  the  name  of  defendant 
as  aforesaid.'     There  were  44.60  of  the  bonds  so  delivered,  num- 
bered from    I    to   4460  inclusive,  for  $1000  $200  each,  dated 
October  I,  1871,  with  interest  coupons  attached  [the  coupons 
maturing  April  i,  1872,  having  been  cancelled  and  cut  ofTJ.     In 
consideration  of   the  delivery  of  said  bonds  as  aforesaid,  and 
simultaneously  therewith,  as  a  part  of  said  transaction,  the  said 
Pennsylvania  Co.,  by  its  president,  the  said  Thomas  A.  Scott, 
executed    and   delivered   to   said    Hickox,  for   the   benefit  of 
defendant,   a  written  undertaking,  bearing  date  May  4,  1872, 
wherein  it  was  recited  that  said  Hickox  had  delivered  to  com- 
plainant as  said  trustee  the  bonds  above  described  under  said 
supposed  contract  of  July  20,  1 871,  by  the  terms  of  which  said 
bonds  were  to  be  delivered  to  said  Pennsylvania  Co.  at  the  rate 
of  $20,000  per  mile,  so  fast  as  material  should  be  delivered  to 
the  value  thereof,  and  in  full  as  each  ten  miles  of  iron  should 
be  laid  and  the  track  in  condition  for  the  passage  of  trains ;  after 
which  recital  it  was  stipulated  and  agreed  by  said  Pennsylvania 
Co.  in  and  by  said  last-mentioned  agreement,  that  in  considera- 
tion of   the.  deli  very  of  all  of   said   bonds  as  aforesaid,  before 
Mid  iron  was  laid,  the  said  Pennsylvania  Co.  obligated  itself  to 
take  care  of  and  pay  all  interest  which  might  become  due  thereon 
prior  to  said  line  of  railway  of  defendant  being  in  condition  for 
traffic ;  and  it  was  provided  that  for  all  interest  so  paid  for  the 
Pennsylvania    Co.,  and   not    justly  and    equitably  chargeable 
thereto,  under  said  contract  of  July  20,  1 871,  said  Pennsylvania 
Co.  should  be  reimbursed  out  of  the  earnings  of  defendant  s 
road  after  the  same  should  be  completed  in  sections  under  said 
contract,  and  begin  to  make  earnings  on  the  respective  sections, 
as  required  by  the  terms  of  said  agreement." 

The  answer  further  alleged  that  at  the  date  of  the  delivery 
of  said  bonds  said  Pennsylvania  Co.  was  entitled  to  no  part 
thereof ;  "  that  said  bonds  are  now  held  by  said  Pennsylvania 
Co.  under  said  supposed  contract  of  July  20,  1871  ;  that  if  any 
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of  said  bonds  are  held  by  other  parties,  they  are  held  in  the 
interest  of  and  for  said  Pennsylvania  Co.  None  of  said  bonds 
are  held  by  iona  fide  owners,  but  the  pretended  holders  and 
owners  thereof  have  and  are  chargeable  with  notice  of  all  the 
matters  herein  set  forth,  and  of  all  the  equities  of  the  defend- 
ant arising  therefrom."  It  was  further  claimed  in  said  an- 
swer that  the  cost  of  the  work  done  by  the  Pennsylvania  Co. 
had  not  exceeded  $7000  per  mile  ;  that  it  had  never  earned 
the  stock  wrongfully  delivered  to  it ;  nor  had  it  entitled  it-elf 
to  any  interest  on  the  bonds  delivered  as  aforesaid.  And  defend- 
ant further  averred  that  the  complainants  in  prosecuting  said 
foreclosure  suit  were  moved  by,  and  acting  in  the  interest  of, 
said  Pennsylvania  Co.  That  their  object  and  purpose  was  to 
annihilate  and  destroy  so  much  of  defendants  road  as  lay  west 
of  Tiffin^in  Seneca  county,  Ohio,  and  to  destroy  its  stock,  that  the 
interest  of  said  trustees,  and  of  said  Pennsylvania  Co.,  and  of 
the  holders  of  said  bonds,  are  one  and  identical,  that  under  said 
agreement  of  May  4,  1872,  said  Pennsylvania  Co.  were  bound  to 
pay  the  interest  alleged  to  have  matured  upon  said  bonds,  and 
the  subsequently  accruing  interest  thereon,  until  the  full  com- 
pletion of  said  road  by  said  Pennsylvania  Co.  under  said  con- 
tract of  July  20,  1 87 1,  that  complainant  Scott,  who  acted  for 
said  company  in  making  said  contracts,  controls  and  directs  the 
affairs  of  said  Pennsylvania  Co.  and  the  holders  of  said  bonds. 

To  this  answer  the  complainants  duly  filed  their  replication 
on  the  26th  day  of  May,  1876.  On  the  19th  of  August,  1876, 
while  the  cause  was  regularly  at  issue,  and  all  parties  in  interest 
were  before  the  court,  on  the  motion  of  complainants,  to  which 
the  defendant  filed  its  written  consent,  an  order  was  made  by 
the  court  allowing  the  ties  and  rails  to  be  removed  from  one 
portion  of  the  line  and  relaid  upon  another  part  thereof.  Said 
order,  after  reciting  the  written  consent  of  the  defendant  com- 
pany thereto,  proceeds  as  follows : 

"  And  it  further  appearing  to  the  court  that  the  Pennsyl- 
vania R.  Co.  [a  separate  and  distinct  corporation  from  the  Penn- 
sylvania Co.  referred  to  in  the  answer],  being  the  owner  and 
holder  of  all  of  the  bonds  of  said  Mansfield,  Coldwater  &  Lake 
Michigan  R.  Co.,  has  also  filed  herein  its  written  consent  that 
said  motion  be  granted.  And  it  also  further  appearing  that 
the  interests  of  said  Mansfield,  Coldwater  &  Lake  Michi- 
gan R.  Co.,  as  well  as  of  said  Pennsylvania  R.  Co.  as  the 
owner  of  said  bonds,  will  be  promoted  by  the  removal  pf  said 
ties  and  rails  and  the  relaying  the  same  as  described  in  said  mo- 
tion, it  is  therefore  ordered  and  decreed  by  the  court  that  said 
motion  be,  and  the  same  is  hereby,  sustained.  And  it  is  further 
ordered  and  decreed  that  the  complainants  herein  be  permitted 
to  enter  into   such    arrangements  with    the    said    Coldwater, 
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Marshall  &  Mackinaw  R.  Co.  as  may  be  agreed  upon  between 
themselves  relative  to  the  taking  up,  removing,  and  relaying  by 
the  last-named  company  the  ties  and  rails  that  are  now  laid  and 
unused  on  said  Mansfield,  Coldwater  &  Lake  Michigan  R.  south- 
east of  and  for  a  distance  of  about  eight  miles  from  Monteith  ; 
and,  after  the  same  have  been  relaid  on  the  graded  line  of  said 
Mansfield,  Cold  water  &  Lake  Michigan  R.  near  Coldwater,  the 
said  Coldwater,  Marshall  &  Mackinaw  R.  Co.  may  use  so  much 
of  said  line  as  is  covered  by  said  ties  and  rails,  for  such  time, 
and  upon  such  terms  and  conditions,  as  may  be  agreed  upon  be- 
tween said  last-named  Co.  and  the  complainants,  provided  that 
before  any  such  arrangement  shall  be  finally  consummated  said 
Coldwater,  Marshall  &  Mackinaw  R.  Co.  shall  execute  and  de- 
liver to  said  complainants  a  bond  with  approved  sureties,  for  not 
less  than  the  sum  of  $100,000,  conditioned  that  all  the  covenants 
on  the  part  of  said  Coldwater,  Marshall  &  Mackinaw  R.  Co.  in 
respect  to  the  taking  up  and  relaying  said  ties  and  rails  between 
Monteith  and  Coldwater,  as  well  as  in  respect  to  the  subsequent 
use  of  that  part  of  said  Mansfield,  Coldwater  &  Lake  Michigan 
R.  Co.  wherever  said  ties  and  iron  shall  be  relaid,  shall  be  fully  and 
faithfully  performed  by  said  Coldwater,  Marshall  &  Mackinaw 
R.  Co.  It  is  further  ordered  that  nothing  in  this  decree  nor  in 
the  agreement  that  may  be  made  in  pursuance  hereof  shall  give 
said  Coldwater,  Marshall  &  Mackinaw  R.  Co.  any  rights  what- 
ever in  relation  to  the  removal  of  said  ties  and  iron,  nor  to  the 
use  of  said  railroad  wherever  the  same  shall  be  laid  after  the 
termination  of  this  case  ;  nor  beyond  the  time  when  said  Mans- 
field, Coldwater  &  Lake  Michigan  R.  Co.  maybe  sold  under  and 
pursuant  to  any  other  or  further  orders  that  may  be  made  by 
the  court  herein.  It  is  also  further  ordered  that  nothing  in  this 
decree,  nor  in  the  arrangement  that  may  be  hereafter  made  be- 
tween the  complainants  and  said  Coldwater,  Marshall  &  Mack- 
inaw R.  Co.,  shall  in  any  way  interfere  with  the  rights  or  reme- 
dies of  the  owners  of  said  bonds  of  the  Marshall,  Coldwater  & 
Lake  Michigan  R.  Co.,  nor  of  the  trustees,  complainants  herein, 
either  in  this  or  any  other  proceeding  that  may  be  brought  to 
enforce  the  rights  of  said  bondholders  or  of  said  trustees,  nor  in 
any  way  to  hinder  or  delay  the  further  proceedings  in  this 
case." 

On  the  3d  of  November,  1876,  the  di^-ectors  of  the  Mansfield, 
Coldwater  &  Lake  Michigan  R.  Co.,  by  resolution  instructed 
their  attorneys  to  withdraw  all  defence  to  said  suit  of  Scott  and 
Cass,  trustees,  Henry  C.  Hodges,  and  Stephen  B.  Sturgcs,  two 
of  said  directors,  and  the  former  one  of  the  defendant  company's 
attorneys,  who  signed  its  answer,  entered  their  written  protest 
against  ti\is  action  of  the  board  of  directors.  Afterwards,  at  the 
January  term,  1877,  ^^   ^^is  court,  and  on  the  3d  day  of  Jan- 


Digitized  by 


Google 


288     FOSTEK  V.  MANSFIELD,  C.    AND  L.    M.   R.    CO.    Ct  ol. 

uary,  1877,  as  appears  by  the  record,  "came  Messrs.  Jno. 
B.  Shipman,  Henry  C.  Hodges,  and  C.  H.  Scribner,  so- 
licitors for  the  said  Mansfield,  Coldwater  &  Lake  Michigan  R. 
Co.  in  the  above  entitled  proceeding,  and  show  to  the  court  here 
that  by  resolution  of  the  board  of  directors  of  said  railroad  com- 
pany, adopted  November  3,  1876,  the  said  solicitors  were  di- 
rected to  make  no  further  defence  on  behalf  of  the  said  com- 
pany to  the  proceedings  of  the  complainants  herein ;  and 
thereupon  the  said  solicitors  withdraw  the  appearance  of  said 
respondent  heretofore  entered  herein,  and  on  their  motion  it  is 
ordered  that  they  have  leave  to  withdraw  the  answer  of  respon- 
dent to  the  bill  of  complaint  of  complainants,  and  the  same  is 
now  withdrawn  accordingly.'*  On  the  21st  of  March,  1877,  an 
order  Z^'^?  confesso  was  taken  and  entered  against  said  defendant 
railroad  company,  and  the  cause  continued  to  the  next  term  of 
the  court,  and  on  June  27,  1877,  ^  decree  was  entered  finding 
said  company  in  default  in  the  payment  of  interest  since  Octo- 
ber I,  1873,  and  amounting  to  $426,650,  also  in  the  payment  of 
the  sinking  fund  as  provided  by  the  mortgages,  and  all  other 
facts  material  and  necessary  in  a  decree  in  complainant's  favor, 
and  directing  a  sale  of  the  company's  line  of  road  and  property 
covered  by  the  mortgages  upon  its  failure,  within  the  time  al- 
lowed, to  pay  said  indebtedness.  The  sale  was  made  on  the  4th 
day  of  August,  1877,  when  the  property  was  struck  off  at  the 
price  o(  $500,000,  the  minimum  price  fixed  by  the  court,  to 
Joseph  Lessley,  who,  as  it  appears,  was  acting  as  the  agent  of 
the  Pennsylvania  R.  Co.,  the  holder  of  the  bonds  and  past-due 
coupons.  This  sale  was  confirmed,  and  the  special  master  com- 
missioner, under  the  direction  of  the  court,  made  proper  convey- 
ance of  the  property  to  the  purchaser,  who,  as  appears  from 
the  allegations  of  the  bill  of  complainant  Foster*,  subsequently 
transferred  the  same  to  the  Northwestern  Ohio  R.  Co.,  which 
was  chartered  and  organized  after  the  date  of  said  transaction, 
and  which  is  claimed  to  be  only  a  branch  of  said  Pennsylvania 
Co.,  and  identical  with  it. 

The  present  bill  seeks  to  have  that  decree  and  sale  set  aside 
and  vacated  as  having  been  fraudulently  obtained,  and  the  de- 
fendant's answer  in  said  suit  reinstated,  with  leave  to  ^^.^^^ 
complainant  and  the  company  to  make  any  and  all  6Btnit~De^ 
other  defences  which  they  may  be  able  to  set  up  and  few «•  to  ibre- 
establish.     It  is  conceded  by  complainant's  bill,  now  JJJJtS-""** 
under  consideration,  that  the  Mansfield,  Coldwater  & 
Lake  Michigan    R.  Co.  **  were  duly  and  legally  created,  incor- 
porated, and  organized  as  a  railroad  corporation  of  the  states  of 
Ohio  and  Michigan,"  on  or  about  June  i,  1871.    So  much  of  the 
answer  of   said  company  to  the  foreclosure  suit  as  denied  its 
legal  organization  and  want  of  power  to  make  the  mortgages  of 
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October  i,  1871,  and  October  i,  1872,  and  to  issue  the  bonds 
secured  thereby,  may  therefore  be  dropped  out  of  consideration. 
The  other  grounds  of  defence  set  up  in  that  answer  are  substan- 
tially repeated,  and  relied  on  by  complainant  as  entitling  him  to 
relief  on  behalf  of  the  corporation.  Of  these  defences  the  only 
one  worthy  of  notice  grows  out  of  the  contract  of  May  4,  1872, 
which,  it  is  assumed,  bound  the  Pennsylvania  Co.  to  pay  the  in- 
terest on  the  bonds  then  turned  over  to  it  until  the  full  and  final 
completion  of  said  road  ;  and  that,  the  Pennsylvania  Co.  being 
so  bound,  there  was  no  default  on  the  part  of  the  Mansfield, 
Coldwater  &  Lake  Michigan  R.  Co.,  as  alleged  by  the  trustees 
in  the  foreclosure  suit.  This  defence,  whether  good  or  bad,  was^ 
known  to  and  was  set  up  by  the  defendant  railroad  company  in 
the  foreclosure  suit.  Complainant  says  it  was  concealed  from 
him  and  other  stockholders,  and  w^as  not  discovered  by  him  till 
shortly  before  the  bringing  of  this  suit.  By  whom  or  how  con- 
cealed from  him  is  not  stated.  But  the  time  at  which  he  ac- 
quired his  knowledge  of  or  information  about  said  contract  is 
not  at  all  material.  The  corporation  in  whose  behalf  he  insti- 
tutes the  present  suit,  and  whose  rights  he  is  seeking  to  enforce, 
was  fully  aware  of  the  existence  of  said  contract,  which  was  set 
up  and  relied  upon  as  a  defence  in  its  answer  to  the  foreclosure 
suit.  Complainant's  ignorance  of  its  existence,  however  super- 
induced, whether  by  fraudulent  concealment  or  negligence,  in  no 
way  changes  or  affects  the  material  fact  that  the  corporation  in 
whose  behalf  he  now  interposes  labored  under  no  such  want  of 
knowledge  or  information.  .  The  corporation,  whose  rights  this 
suit  seeks  to  protect  and  enforce,  can  take  no  benefit  or  advan- 
tage from  the  fact  that  complainant  was  ignorant  of  what  was 
well  known  to  the  corporation  itself,  well  known  to  one  of  its 
directors  and  solicitor,  Henry  C-  Hodges,  who  opposed  the  reso- 
lution of  the  board  directing  a  withdrawal  of  the  defence.  But 
if  this  were  not  so,  and  if  complainant's  ignorance  of  what  was 
known  to  the  corporation  could  avail  the  latter  in  cases  like  the 
present,  can  it  be  said  that  complainant's  want  of  knowledge  of 
that  contract  of  May  4,^1872,  was  excusable?  We  think  not. 
As  a  stockholder  he  was  affected  with  notice  of  the  foreclosure 
suit,  and  of  the  result  of  that  proceeding.  He  does  not  intimate 
in  his  bill  that  he  did  not  know  of  its  existence  and  of  the  de- 
fences interposed  thereto  by  the  company.  When  the  property 
of  the  corporation,  in  which  he  had  an  interest  as  a  shareholder, 
was  being  sold  under  judicial  proceedings  open  and  accessible 
to  his  inspection  and  examination,  he  is  not  in  position  to  claim 
the  benefit  of  ignorance  in  respect  to  matters  within  easy  reach 
of  himself  and  within  the  knowledge  of  his  company.  But  aside 
from  this,  the  court  is  by  no  means  satisfied  that  the  contract 
of  May  4,  1872,  admits  of  the  construction  which  the  defendant 
86  A.  &  £  R  R.  Cas.— 1^ 
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• 
railroad  company  in  the  foreclosure  suit  and  complainant  in  the 
present  suit  seek  to  have  placed  upon  it.  Read  in  the  light  of 
the  contract  of  July  20,  1871,  and  of  the  supplemental  mortgage 
-executed  October  i,  1872,  the  agreement  of  May  4,  1872,  will 
hardly  warrant  the  construction  that  the  Pennsylvania  Co.  un- 
dertook and  agreed  to  pay  interest  on  bonds  which  it  was  en- 
titled to  receive  by  virtue  of  its  ownership  of  such  bonds.  The 
true  meaning  of  the  contract  seems  to  be,  that  the  Pennsylvania 
Co.  would  pay  the  interest  on  all  such  or  so  many  of  said  bonds 
as  might  be  used,  and  to  which  it  was  not  entitled  under  said 
contract  of  July  20,  1871.  The  interest  to  which  it  was  then  or 
should  thereafter  be  entitled  upon  bonds  earned  under  said 
contract,  was  not  to  be  paid  by  it.  Such  an  interpretation  would 
be  unreasonable.  But  it  might  well  assume  to  provide  for  the 
interest  on  said  bonds  before  its  own  right  to  the  interest  ac- 
crued, and  such  is  the  fair  and  rational  meaning  of  the  agree- 
ment. What  became  of  the  interest  falling  due  prior  to  October  i, 
1873,  does  not  appear  It  is  not  intimated  or  suggested  in  either 
the  answer  of  the  corporation  to  the  foreclosure  suit  or  in  the 
present  bill  that  it  was  not  provided  for  by  said  Pennsylvania 
Co.,  or  that  it  was  paid  by  the  Mansfield,  Coldwater  &  Lake 
Michigan  R.  Co. 

Again,  the  court  found,  as  appears  from  the  consent  order  of 
August  19,  1876,  to  which  the  Mansfield,  Coldwater  &  Lake 
Michigan  R.  Co.  gave  its  written  assent,  that  the  Pennsylvania 
R.  Co.,  a  corporation  separate  and  distinct  from  that  of  the  Penn- 
sylvania Co.,  was  the  owner  and  holder  of  said  outstanding  bonds 
and  of  the  past-due  coupons  from  October  i,  1873.  Assuming 
that  such  was  the  fact,  was  the  Pennsylvania  R.  Co.,  as  such 
holder  and  owner,  bound  to  look  to  the  Pennsylvania  Co.  for  pay- 
ment of  such  interest  under  the  contract  of  May  4,  1872,  be- 
tween the  latter  and  the  Mansfield,  Coldwater  &  Lake  Michi- 
gan R.  Co.  This  will  hardly  be  insisted  upon.  The  contract  of 
May  4,  1872,  if  it  went  to  the  extent  claimed  for  it  by  the  bill, 
being  only  between  the  Mansfield,  Coldwater  &  Lake  Michigan 
R.  Co.,  and  the  Pennsylvania  Co.  might  be  binding  between 
themselves,  but  would  certainly  not  require  the  owner  and 
holder  of  the  bonds  and  past-due  interest  to  look  to  the  liabili- 
ty of  the  Pennsylvania  Co.  thereunder  before  resorting  to  the 
makers  and  the  mortgages  executed  to  secure  the  payment  of 
his  bonds  and  interest  on  the  same  as  it  accrued.  The  sug- 
gestion of  the  bill  that  Thomas  A.  Scott  was  the  president, 
and  had  the  practical  control  of  both  the  Pennsylvania  Co. 
and  the  Pennsylvania  R.  Co.,  is  not  material.  If  the  bonds 
had  been  fraudulently  issued  within  the  knowledge  of 
said  Scott,  his  knowledge  might  have  operated  as  notice 
to    the   latter    company   when   it   acquired    the    bonds.      But 
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the  case  made  by  the  bill,  and  the  defence  set.  up  in  the  answer 
of  the  railroad  company  to  the  foreclosure  suit,  does  not  present 
the  question  of  a  fraudulent  issue  of  bonds,  so  as  to  put  the 
holder  upon  proof  of  purchase  before  maturity  for  value  and 
without  notice,  but  the  defence  was  and  is  want  of  complete  and 
full  consideration  paid  or  given  therefor  by  the  Pennsylvania 
Co.  under  the  contract  of  July  20,  1871,  which  it  is  claimed 
was  not  fully  performed  by  said  company.  It  is  conceded,  in 
the  answer  of  the  railroad  company  in  the  foreclosure  suit,  that 
said  Pennsylvania  Co.  put  about  47  miles  of  road  in  condi- 
tion for  the  passage  of  trains,  and  that  it  pretended  to  place  the 
iron  and  rails  upon  about  75  miles  of  the  line  of  said  railway.  It 
is  claimed  that  this  was  not  properly  done,  that  the  iron  was  of 
inferior  quality,  the- road  was  not  properly  ballasted,  etc.  These 
facts,  if  true,  might  have  justified  and  warranted  a  counter- 
claim for  damages  for  breach  of  contract  on  the  part  of  the 
Pennsylvania  Co.,  but  they  do  not  impeach  or  tend  to 
impeach  the  validity  of  the  bonds  in  the  hands  of  the  Pennsyl- 
vania R.  Co.,  who,  in  the  absence  of  fraud  in  the  issuance  of 
the  bonds,  is  presumed  to  be  an  innocent  holder  for  value  and 
before  maturity. 

Again,  the  contract  of  July  20,  1871,  imposed  certain  duties 
and  obligations  upon  the  Mansfield,  Coldwater  &  Lake  Michigan 
I^.  Co  in  respect  to  preparing  and  getting  the  roadbed,  etc., 
ready  for  the  iron.  It  is  not  averred  in  said  company's  answer 
to  the  foreclosure  suit,  nor  in  the  present  bill  of  complainant, 
that  said  undertakings  on  the  part  of  said  Mansfield,  Coldwater 
&  Lake  Michigan  R.  Co.  were  complied  with,  so  as  to  show 
that  the  Pennsylvania  Co.  was  in  default  on  its  part,  so  that  want 
of  consideration  for  the  $1,600,000  of  bonds  placed  in  the  hands 
of  the  Pennsylvania  Co.  under  that  contract,  and  which  it  is 
claimed  to  have  averred  in  the  building  of  75  miles  of  said  line 
of  railway,  is  not  well  pleaded,  even  as  against  the  Pennsylvania 
Co.;  while  in  respect  to  the  Pennsylvania  R.  Co.,  to  whom 
the  bonds  were  transferred  and  by  whom  they  were  held  when 
the  mortgages  were  foreclosed,  the  facts  presented  constitute  no 
defence. 

Now,  aside  from  the  statements  of  the  company's  answer  to 
the  foreclosure  suit,  largely  repeated  and  relied  upon  in  the  pres- 
ent  bill,  what  new  and  extrinsic  facts  are  alleged  ? 
There  is,  first,  the  allegation  that  the  resolution  of  f^!l^with- 
the   board  of  directors  of  November  3,  1876,  direct-  drawing  <i«- 
ing  the  solicitors  of  the  company  to  make  no  further  *•■«•*<>  fore- 
defence  to  the  foreclosure  suit,  was  fraudulent.     How  J-^Ju" 
and  in  what  way  fraudulent  is  not  disclosed  except  in 
the  most  vague  and  general  way.     As  to  Henry  C.  Lewis  and 
Joseph  Fisk,  two  of  the  directors  of  the  Mansfield,  Coldwater  & 
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Lake  Michigan  R.  Co.  when  said  resolution  was  passed^ 
it  is  stated  that  they  were  also  directors  in  the  Coldwater, 
Marshall  &  Mackinaw  R.  Co.,  to  which  said  Scott  and 
Cass  were  to  give  a  large  portion  of  the  property  of  said  de- 
fendant the  Mansfield,  Coldwater  &  Lake  Michigan  R.  Co.,  to 
induce  said  directors  to  favor  a  withdrawal  of  said  answer  and 
defence.  It  is  not  suggested  how  Scott  and  Cass,  as  trustees, 
could  give  to  another  corporation  a  portion  of  the  trust  proper- 
ty then  being  foreclosed.  It  is  not  intimated  that  any  such  ar- 
rangement was  carried  out.  It  is  not  charged  that  Le^wis  and 
Fisk,  in  voting  for  the  resolution,  acted  upon  the  inducement  so- 
held  out  to  them,  which  looked  to  some  benefit  to  another  road 
in  which  they  were  directors ;  nor  is  it  alleged  that  they  held  a 
larger  interest  in  the  latter  road  than  in  the  Mansfield,  Coldwater 
&  Lake  Michigan  R.  Co.  Corrupt  action  on  their  part  is  barely 
insinuated,  not  charged.  If  this  intimation  of  corrupt  action  on 
the  part  of  Lewis  and  Fisk  was  based  on  the  provisions  of  the 
consent  order  of  August  19,  1876  (as  was  suggested  at  the  hear- 
ing of  the  demurrer),  it  is  manifestly  not  well  founded.  By  the 
terms  of  that  order  the  ties  and  rails  which  were  allowed  to  be 
removed  from  one  part  of  the  line  and  relaid  upon  another  were 
to  be  used  by  the  Coldwater,  Marshall  &  Mackinaw  R,  Co.  only 
until  the  termination  of  the  foreclosure  suit,  or  not  beyond  the 
sale  of  the  Mansfield,  Coldwater  &  Lake  Michigan  R.  Hence 
there  was  no  advantage  to  the  Coldwater,  Marshall  &  Mackinaw 
R.  in  Lewis  and  Fisk  withdrawing  defence,  and  allowing  an 
early  sale.  On  the  contrary,  the  interest  of  the  Coldwater, 
Marshall  &  Mackinaw  R.  Co.  was  in  postponing  the  sale.  It  is 
said  that  Reuben  F.  Smith,  George  W.  Layng,  and  Frank  James^ 
three  other  directors  of  the  Mansfield,  Coldwater  &  Lake  Michi- 
gan R.  Co.,  were  employees  of  the  Pennsylvania  Co.,  and-,  acting 
in  the  interests  of  said  company,  voted  for  the  resolution  of  No- 
vember 3,  1876.  This  does  not  charge  fraudulent  and  corrupt 
conduct  on  their  part.  But  it  is  said  that  said  action  of  the 
board  was  '"  solicited  "  by  Thomas  A.  Scott  in  the  interest  of 
said  Pennsylvania  Co.,  and  that  J.  Twing  Brooks,  in  the  same 
interest,  being  both  a  director  in  the  Mansfield,  Coldwater  & 
Lake  Michigan  R.  Co.  and  the  general  attorney  of  the  Pennsyl- 
vania Co.,  favored  said  resolution,  and  aided  in  securing  its 
adoption.  That  is  no  sufficient  allegation  of  corrupt  and  fraud- 
ulent action  and  conduct  on  his  part.  The  bill  nowhere  intimates 
or  charges  that  the  directors  voting  for  said  resolution,  did  so 
with  the  knowledge  or  belief  that  the  facts  set  up  in  the  com- 
pany's answer  were  true  or  that  they  constituted  a  valid  and 
proper  defence  to  the  foreclosure  suit.  It  is  not  intimated,  either, 
that  they  derived  any  personal  benefit  from  their  action.  Both 
the  trustees  and  several  of  the  directors  who  participated  in  said 
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transaction  have  since  departed  this  life,  and  in  calling  their 
actions  in  question  in  a  way  to  impute  turpitude  and  breach  of 
trust  something  more  is  required  than  vague  generalities  and 
insinuations.  No  specific  acts  are  charged.  No  specific  facts 
are  stated  which  fairly  or  by  necessary  implication  make  or  ren- 
der the  action  of  the  board  of  directors  in  withdrawing  said  de- 
fence corrupt  or  a  breach  of  duty.  It  is  not  sufficient,  in  gener- 
al terms,  to  allege  on  information  and  belief  "  that  the  withdraw- 
al of  said  defence  was  the  fraudulent  act  of  said  Thomas  A. 
Scott  and  J.  Twing  Brooks,  aided  and  abetted  by  such  of  said 
directors  as  voted  in  favor  of  said  withdrawal."  There  was  no 
concealment  of  this  action,  and  after  its  adoption  there  was  am- 
ple opportunity  before  the  final  decree  for  complainant  or  any 
other  stockholder  to  have  intervened  and  made  defence.  Every 
fact  alleged  in  the  bill  upon  information  and  belief  was  then  dis- 
closed by  the  record  in  said  foreclosure  suit,  or  otherwise  readily 
accessible  to  complainant  upon  the  slightest  inquiry  or  investi- 
gation. Under  such  circumstances  and  conditions,  if  it  be  con- 
ceded that  a  fraud  was  actually  committed  against  the  corpora- 
tion, the  question  next  arises  whether  the  company  or  the  com- 
plainant who  seeks  to  assert  its  right  has  not  been  guilty  of  such 
**  laches  "  as  to  bar  his  or  its  right  to  any  relief. 

The  allegations  of  the  bill  in  reference  to  the  concealment  of 
the  frauds  or  fraudulent  acts  relied  on  for  relief  are  Qa«rtiaaof 
wholly  insufficient  to  have  arrested  the  running  of  the  iMhei-con- 
statute  of  limitations,  in  analogy  to  which  courts  of  «••»"•«*  of 
^equity  generally  act  in  considering  and  testing  the  '^'^' 
<luestion  of  "  laches"  in  seeking  relief.  In  Wood  v.  Carpenter, 
lOi  U.  S-  143,  it  is  said  by  Mr.  Justice  Swayne,  speaking  for  the 
court,  that  "  concealment  by  mere  silence  is  not  enough.  There 
must  be  some  trick  or  contrivance  intended  to  exclude  suspicion 
and  prevent  inquiry.  There  must  be  reasonable  diligence ;  and 
the  means  of  knowledge  are  the  same  thing  in  effect  as  knowl- 
edge itself,  .  .  .  and  the  delay  which  has  occurred  must  be 
shown  to  be  consistent  with  the  requisite  diligence.'"*  This  rule 
-was  repeated  and  applied  by  the  supreme  court  in  the  equity 
suit  of  Bank  v.  Carpenter,  Id.  567.  It  is  suggested  by  counsel 
for  complainant  that  the  rule  announced  and  applied  in  Wood 
v.  Carpenter,  Id.  138-143,  which  clearly  establishes  the  insuffi- 
ciency of  the  present  bill,  is  not  in  harmony  with  Bailey  v. 
Glover,  21  Wall.  346,  which  has  been  recognized  in  the  later 
cases  of  Rosenthal  v.  Walker,  1 1 1  U.  S.  185  ;  Traer  v.  Clews,  115 
U.  S.  528-536;  and  Kirby  z/.  Railroad  Co.,  120  U.  S.  130-139. 
But  in  respect  to  what  will  constitute  the  concealment  of  a  fraud 
such  as  will  arrest  the  running  of  the  statute,  or  excuse  delay  in 
seeking  relief  because  of  such  fraud,  no  conflict  is  perceived  bc- 
tiveen  the  decisions  in  their  applications  to  the  facts  of  the  pres- 
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ent  case.  In  Bailey  v.  Glover,  21  Wall.  347,  Mr.  Justice  Miller 
says: 

"  In  suits  in  equity  where  relief  is  sought  on  the  ground  of 
fraud,  the  authorities  are  without  conflict  in  support  of  the  doc- 
trine that  where  ignorance  of  the  fraud  has  been  produced  by 
affirmative  acts  of  the  guilty  party  in  concealing  the  facts  from 
the  other  the  statute  will  not  bar  relief,  provided  suit  is  brought 
within  proper  time  after  the  discovery  of  the  fraud.  We  also 
think  that  in  suits  in  equity  the  decided  weight  of  authority  is 
in  favor  of  the  proposition  that  where  the  party  injured  by  the 
fraud  remains  in  ignorance  of  it  without  any  fault  or  want  of  dil- 
igence or  care  on  his  part,  the  bar  of  the  statute  does  not  begin 
to  run  until  the  fraud  is  discovered,  though  there  be  no  special 
circumstances  or  efforts  on  the  part  of  the  party  committing  the 
fraud  to  conceal  it  from  the  knowledge  of  the  other  party." 

All  the  authorities  agree  in  the  proposition  that  the  party 
seeking  to  excuse  his  delay  in  asking  relief  on  the  ground  of 
fraud  must  show  that  his  ignorance  was  not  negli- 
Heffiif«Deeor  gent.  That  he  remained  ignorant  without  any  fault 
iBT«maiBia?  ^^  ^^^  ^^^'"»  ^^^^  ^^  could  not  by  reasonable  diligence 
ifBorMt.  have  discovered  the  fraud  sooner  and  "  that,  where 

the  means  of  knowledge  are  open  to  him,  he  is 
chargeable  with  knowledge  from  the  date  when  he  should  have 
ascertained  the  facts."  Now,  testing  the  complainant's  bill  by 
these  rules,  it  is  clearly  insufficient  to  excuse  the  long  delay  that 
has  elapsed  since  the  rendition  of  the  decree  in  1877  till  the 
commencement  of  the  present  suit  in  1887.  It  is  not  alleged 
that  during  the  10  years  of  delay  that  the  corporation  whose 
rights  are  sought  to  be  enforced  was  ignorant  of  the  alleged 
fraud  committed  against  it.  It  is  not  charged  that  the  com- 
plainant's ignorance  of  the  alleged  frauds  was  "produced  by 
affirmative  acts"  of  the  guilty  parties  in  concealing  the  facts  from 
him  or  other  stockholders.  It  is  not  stated  that  during  this  long 
period  the  complainant  ever  made  or  caused  to  be  made  the 
slightest  inquiry  in  relation  to  the  transactions  now  complained 
of.  The  facts  were  all  either  matters  of  record  in  the  foreclosure 
suit  or  readily  accessible  upon  inquiry.  He  could  have  learned 
in  1877  (if  he  did  not  then  know),  as  easily  as  in  1887,  the  rela- 
tion which  Scott  and  Brooks  and  the  directors  Smith,  Layng, 
and  Janes  bore  to  the  Pennsylvania  Co.,  and  which  Lewis  and 
Fisk  bore  to  the  Coldwater,  Marshall  &  Mackinaw  R.  Co.  The 
resolution  of  the  board  of  directors  of  November  3,  1876,  was 
made  a*  matter  of  record  in  the  foreclosure  suit.  Two  of  the 
directors  within  easy  reach  of  complainant  had  protested  against 
that  action,  and  in  its  answer  the  company  had  set  up  all  the 
defences  now  relied  on  by  the  complainant  in  its  behalf.  Under 
such    circumstances,    complainant's   ignorance,    even    assuming 
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that  his  Ignorance  would  excuse  delay  on  the  part  of  the  cor-- 
poration,  was  negligent.  It  was  not  without  fault  on  his  part.  It 
is  also  manifest  from  the  situation  of  the  parties  and  the  history 
of  the  transaction  as  stated  by  himself,  and  as  disclosed  in  the 
contracts  and  foreclosure  proceeding,  that  by  reasonable  dili- 
gence he  could  have  discovered  the  alleged  fraud  sooner ;  that 
the  means  of  knowledge  were  open  to  him  from  1877 ;  and  that 
he  must  be  chargeable  with  knowledge  from  the  date  when  he 
should  have  ascertained  the  facts.  But  the  case  is  far  stronger 
as  against  the  corporation,  as  to  whom  it  is  not  aMeged  that  it 
was  during  any  period  of  time  ignorant  of  any  of  the  facts  now 
set  up  as  a  ground  of  relief. 

Under  the  facts  and  circumstances  of  this  case  as  disclosed  by 
the  bill,  even  assuming  the  existence  of  the  frauds 
alleged,  such  laches  are  shown  as  should,  in  the  judg-  B«iirf«>iight 
ment  of  the  court,  defeat  the   relief  sought.     This  uetH^^' 
objection  to  the  bill  may  be  taken  by  demurrer.    Thus 
in  Landsdale  z;.  Smith,  106  U.  S.  391,  it  was  held  that  a  bill  is 
bad  on  demurrer  when  it  appears  therefrom  that  there  has  been 
laches  in  operating  the  rights  which  it  seeks  to  enforce.    The 
bill  in  the  present  case  is,  upon  its  face,  open  to  this  objection. 
It  presents  no  sufficient  excuse  for  the  delay  that  had  elapsed, 
and,  tested  by  the  decision  of  the  supreme  court,  it  must  be 
held  bad,  and  not  sufficient  to  entitle  complainant  to  the  relief 
sought.     See  Moore  v.  Greene,  19  How.  69;  Burke  v.  Smith,  16 
Wall.  390-401  ;  U.  S.  V.  Throckmorton,  98  U.  S.  64-69 ;  Sullivan 
V.  Railroad  Co.,  94  U.  S.  806  ;  Godden  v.  Kimmell,  99  U.  S. 
201;  Wood  V.  Carpenter,    loi   U.  S.   139-143;  Coddington  v. 
Railroad  Co.,  103  U.  S.  409.     In  this  last  case  relief  was  sought 
eight  years  after  sale,  and  was  denied  because  of  laches  and  the 
statute  of  limitation. 

Again,  the  present  bill  is  defective  in  not  showing  any  valid 
defence  to  the  foreclosure  proceeding  which  is  sought 
to   be   opened.     As   already  indicated,   the   answer  KOT»iidde. 
which  the  corporation  filed  in  that  suit  showed  that  !^i^n^ 
the    Pennsylvania   Co.    had    in    fact   earned    a   con-  e«ediA«ibow»* 
siderable  portion  of  the  bonds  placed  in  its  hands ; 
that  it  had  equipped,  under  the  contract  of  July  20,  1871,  from 
47  to  75  miles  of  the  Mansfield,  Coldwater  &  Lake  Michigan 
R.  Co.*s  line  of  railway,  for  which  it  was  entitled  to  bonds  to 
the  extend  of  $20,000  per  mile.     It  is  not  pretended  in  said 
answer  or  in  the  present  bill  that  the  Mansfield,  Coldwater  & 
Lake  Michigan  R.  Co.  ever  paid  the  interest  on  said  bonds  or 
provided  the  sinking  fund  required  by  the  mortgages  thereon- 
To  the  extent  of  such  defaulted  interest,  sinking  funds  and  bonds, 
which  the  holder  had  the  right  to  treat  as  due,  the  trustees  in 
the  foreclosure  suit  were  clcnrly  entitled    to   a  decree  for  the 
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benefit  of  the  Pennsylvania  R.  Co.  It  is  reasonably  certain  that 
the  amount  so  due  the  Pennsylvania  R.  Co.  as  the  holder  and 
owner  of  said  bonds  exceeded  the  minimum  price  placed  upon  the 
road  in  the  decree,  and  forwhichit  was  sold.  The  present  bill 
neither  negatives  this  fact  nor  offers  to  pay  the  sum  so  due.  It 
shows  no  valid  defence  to  the  bonds  so  earned  by  the  Pennsyl- 
vania Co.,  and  which  afterwards  passed  into  the  hands  and 
ownership  of  the  Pennsylvania  R.  Co.  It  is  nowhere  denied  that 
the  Mansfield,  Coldwater  &  Lake  Michigan  R.  Cb,  accepted  the 
work  done  by  the  Pennsylvania  Co.,  and  that  the  bonds  were  to  be 
given  for  the  work  so  done.  To  this  extent,  then,  there  was  a 
valid  cause  of  action,  which  entitled  the  trustees  to  enforce  the 
mortgages  of  October  i,  1871,  and  October  i,  1872.  This  equity 
and  lien  is  in  nowise  affected  by  anything  appearing  in  the 
company's  answer  to  the  foreclosure  suit,  or  in  the 
averments  of  the  bill  under  consideration.  The  decree,  to 
that  extent,  could  not  or  would  not  have  been  reversed 
•on  a  "direct  appeal,  as  held  by  the  supreme  court 
in  Thomas  v.  Railroad  Co.,  109  U.  S.  525.  The  rule  as  well 
settled  that  when  the  decrees  of  courts  possessing  jurisdiction  of 
the  parties  and  snbject-matter  of  the  litigation  are  sought  to  be 
opened  or  vacated,  merits  must  be  shown ;  that  the  party  seek- 
ing snch  relief  must  show  the  existence  of  a  valid  defence,  which 
he  has  been  prevented  from  asserting  because  of  the  fraud  or 
misconduct  of  the  successful  party.  The  Pennsylvania  R. 
Co.,  for  whose  benefit,  as  the  holder  and  owner  of  the 
bonds,  the  foreclosure  suit  was  prosecuted,  is  not  charged  with 
any  fraud  or  misconduct,  nor  is  any  case  made  by  the  bill  show- 
ing that  it  was  not  entitled  to  that  decree.  By  complainant's 
amended  bill,  filed  herein  on  the  24th  February,  1888,  it  is 
alleged  that  the  mortgage  or  trust  deed  of  October  i,  1872,  was, 
after  its  execution  and  delivery,  altered  and  changed  in  a  material 
way  by  erasing  therefrom  a  reference  made  to  the  contract  0/ 
May  4,  1872.  That  mortgage  was  filed  as  Exhibit  B  to  the  fore- 
closure suit.  The  company  executing  it  had  full  opportunity  to  ' 
<;xamine  it  and  discover  any  changes  or  alterations  made  therein, 
as  alleged,  but  in  its  answer  it  made  no  such  claim.  The  court 
is  unable  to  sec  how  this  fact,  if  true,  can  or  could  have  affected 
the  rights  of  the  parties  under  the  mortgage  of  October  i,  1871. 
The  trustees,  if  the  Alleged  alterations  were  made,  did  not  con- 
ceal the  fact  from  the  corporation.  They  exhibited  the  mortgage 
with  the  bill,  and  the  corporation  made  no  point  on  its  having 
been  altered  or  ch«ingcd.  The  complainant  now,  invoking  the 
aid  of  this  court  in  behalf  of  that  corporation,  which  knew  or 
could  have  known  the  alleged  fact  in  1876  by  simple  inspection 
of  the  instrument  brought  directly  to  its  attention,  comes  for- 
ward too  late  with  such  a  complaint.     The  suggestion  that  the 
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answer  of  the  Mansfield,  Coldwater  &  Lake  Michigan  R. 
Co.  having  been  withdrawn  under  the  resolution  of  Novem- 
ber 3,  1876,  was  not  thereafter  notice  to  the  complainant 
and  other  stockholders,  need  hardly  be  dwelt  upon.  The 
answer  remained  on  file,  and  is  certified  by  the  clerk  of  this  court 
as  a  part  of  the  record  in  the  forclosure  suit,  which  is  made  a  part 
of  complainant's  bill.  But  aside  from  this,  the  answer  of  Swan 
Rose  &  Co.  set  up  precisely  the  same  facts,  and  defences,  as  the 
answer  of  the  Mansfield,  Coldwater  &  Lake  Michigan  R. 
Co.,  and  an  inspection  of  that  answer  would  have  disclosed 
to  the  corporation  and  its  stockholders  all  the  material  facts  set 
up  and  relied  upon  in  the  present  bill  relating  to  the  contract  of 
May  4,  1872,  which  constitutes  the  main  grounds  for  the  relief 
now  sought.  After  a  careful  examination  of  the  matters  the 
conclusion  of  the  court  upon  the  whole  case  is  that  the  demurrer 
to  the  bill  should,  for  the  reasons  above  stated,  be  sustained.  It 
is  accordingly  so  ordered,  and  that  the  complainant's  bill  be,  and 
the  same  is  hereby,  dismissed,  at  his  costs. 
Welker,  J.,  concurs. 

Railway  Mortgages — Foreclosure  Sale — Setting  Aside — Laches. — It  was 
lield  by  the  supreme  court  of  tlie  United  States,  in  the  case  of  Harwood  v, 
Cincinnati  &C.  A.  R.  Co..  84  U.  S.  (17  Wall.)  78;  bk.  21.  L.  ed.  558.  that  a 
delay  of  five  years  does  not  show  diligence  to  justify  the  overthrow  of  a 
decree  of  foreclosure,  under  which  new  rights  and  interests  must  neces- 
sarily have  arisen.  The  court  say  :  "  We  are  of  the  opinion  also  that  there 
has  been  too  great  delay  in  initiatin^:  this  suit,  and  that  no  sufficient  ex- 
cuse 4s  given  for  it.  The  sale  was  made  five  years  before  the  commence- 
ment of  this  suit,  and  it  is  fairly  to  be  inferred  from  the  bill  that  the  plain- 
tiffs were  aware  of  the  proceedings  as  they  progressed.  Their  knowledge 
of  the  mortgage  sale  is  expressly  admitted.  The  allegation  of  ignorance 
is,  in  general  terms,  of  the  fraudulent  acts  and  arrangements.  They  do 
not  allege  when  they  acquired  the  knowledge,  nor  give  a  satisfactory 
reason  why  it  was  not  sooner  obtained.  For  aught  that  appears,  they  have 
slept  upon  their  knowledge  for  several  years.  Without  reference  to  any 
statute  of  limitations,  the  courts  have  adopted  the  principle  that  the  delay 
which  will  defeat  a  recovery  must  depend  upon  the  particular  circum- 
stances of  each  case.  This  case  does  not  show  a  sufficient  degree  of  dili- 
gence to  justify  the  overthrow  of  a  decree  of  foreclosure,  under  which  new 
rights  and  interests  must  necessarily  have  arisen.  Diefendorf  v.  House,  9 
How.  (N.  Y.)  Pr.  243;  The  Key  City,  81  U.  S.  (14  Wall.)  653;  bk.  20,  L. 
cd.  896." 

It  is  said  by  Justice  Harlan,  in  Hayward  v.  Eliot  Nat.  Bank,  96  U.  S.  (6 
Otto)  611  ;  bk.  21,  L.  ed.  855.  858,  that  "  A  court  of  equity,  which  is  never 
active  in  relief  against  conscience  or  public  convenience  has  always  re- 
fused its  aid  to  stale  demands,  when  the  party  has  slept  upon  his  right 
and  acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth  this 
rourt  into  activity  but  conscience,  good  faith,  and  reasonable  diligence. 
Where  these  are  wanting,  the  court  is  passive  and  does  nothing. 
Laches  and  neglect  are  always  discountenanced."  See  Twin  Lick 
Oil  Co.  V.  Marburv,  91  U.  S.  (1  Otto)  587  ;  bk.  23,  L.  ed.  328;  Marsh  v. 
Whitmore.  88  U.  S.  (21  Wall.)  178;  bk.  22.  L.  ed.  482;  Crosbv  v.  Bcale. 
84  U.  S.  (17  W.ill.)  336  ;  bk.  21,  L.  ed.  602 ;  Badger  v.  F^adger,  69  U.  S.  (2 
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Wall.)  S7;  bk.  17,  L.  ed.  836;  Smith  v.  Clay,  2  Amb.  645  ;  2  Story  Eq.  Jar. 
sec.  1520.  Whether  or  not  the  lapse  of  time  is  sufficient  to  barthe  remedy 
sought  of  necessity,  depends  upon  the  particular  circumstances  of  eack 
individual  case.  Crosby  v,  Beale,  84  U.  S.  (17  Wall.)  336;  bk.  21,  L,.  ed. 
602;  Harwood  7/.  Cincinnati  &  C.  A.  R.  Co.,  84  U.  S.  (17  Wall.)  78;  bk. 
21,  L.  ed.  558 ;  United  States  v,  Beebee,  17  Fed.  Rep.  36,  40. 

As  to  when  lapse  of  time  bars  the  remedy  sought,  see  Sanchez  v,  Dow 
(Fla.).  2  So.  Rep.  842;  Cartwright  v,  McGown,  121  111.  616;  Speck  v,  Pull- 
man Palace  Car  Co.,  121  111.  33;  Irish  v,  Antioch  College  (111.),  18  N.  E. 
Rep.  768;  Thomas  v.  Sweet,  37  Kan.  183 ;  Hoffert  v.  Miller  (Ky.).  6  S.  W. 
Rep.  447 ;  Wright  v,  Fisher,  32  N.  H.  605  ;  Barton  v.  Long  (N.  J.),  14  Atl. 
Rep.  558;  Heirs  of  Tevis  v.  Armstrong  (Tex.),  9  S.  W.  Rep.  134;  Dismal 
Swamp  Land  Co.  v.  Macauley's  Adm'r  (Va.),  6  S.  E.  Rep.  697 ;  Terry  v. 
Fontaine's  Adm'r  (Va.),  2  S.  E.  Rep.  743  ;  Curlett  v,  Newman  (W.  Va.),  3 
S.  E.  Rep.  578 ;  Grosback  v.  Brown  (Wis.),  40  N.  W.  Rep.  494 ;  s.  c,  S 
McCr.  C.  C.  31  ;  Hay  ward  v.  Elliott  Nat.  Bank.  96  U.  S.  (6  Otto)  618;  bk. 
24,  L.  ed.  858  ;  Crosby  v.  Beale,  84  U.  S.  (17  Wall.)  348 ;  bk.  21,  L.  cd.602: 
Harwood  v.  Cincinnati  &  C.  A.  R.  Co.,  84  U.  S.  (17  Wall.)  78;  bk.  21,  L 
ed.  558;  Taylor  v.  Holmes,  8  U.  S.  Supr.  Ct.  11 92;  Sullivan  v.  Portland 
&  R.  R.  Co.,  4  Cliff.  C.  C.  226 ;  Horsford  v.  Gudger,  35  Fed.  Rep.  388 ;  St. 
Louis,  V.  &  T.  H.  R.  Co.  v,  Terre  Haute  &  L  R.  Co.,  33  Fed.  Rep.  440; 
York  V.  Passaic  R.  M.  Co.,  30  Fed.  Rep.  471 ;  United  States  v.  Beebee,  17 
Fed.  Rep.  36,  40 ;  s.  c,  4  McCr.  C.  C.  16 ;  Credit  Co.  v.  Arkansas  C  R. 
Co.,  15  Fed.  Rep.  45,  53. 

Thus  it  was  said  in  the  case  of  the  City  of  Chicago  v.  Cameron.  120  III. 
447,  that  the  failure  on  the  part  of  stockholders  to  bring  suit  to  have  cer- 
tain illegal  issues  of  bonds  cancelled  until  nearly  twelve  years  had  elapsed 
since  the  illecral  issue  of  the  bonds,  does  not  amount  to  laches,  where  in 
the  meantime  the  railroad  company  had  no  assets,  the  bonds  had  never  in 
the  meantime  been  asserted  against  the  company,  and  the  project  of  build- 
ing the  road  had  utterly  fallen  through. 

Same — Excusing  Delay. — If  ignorance  of  the  fraud  be  allured  as  an  ex- 
cuse for  the  delay,  it  should  be  specifically  set  forth  when  the  knowledge 
of  the  fraud  was  first  obtained,  or  should  give  a  satisfactory  reason  where 
it  was  sooner  obtained.  Harwood  v.  Eliot  Nat.  Bank,  96  U.  S.  (6  Otto) 
617  ;  bk.  24,  L.  ed.  858.  Judge  Caldwell  says  in  the  case  of  Credit  Co.  v. 
Arkansas  C.  R.  Co..  15  Fed.  Rep.  46,  53;  s.  c,  5  McCr.  C.  C.  31,  that  a 
general  allegation  of  ignorance  at  one  time,  and  knowledge  at  another  is 
of  no  effect ;  that  if  the  plaintiff  made  any  particular  discovery  it  should 
be  stated  when  it  was  made,  time  it  was.  how  it  was  made,  and  why  it  was 
not  made  sooner.  That  there  must  be  reasonable  diligence,  and  that  the 
means  of  knowledge  are  the  same  in  effect  as  the  knowledge  itself.'* 
Citing  Wood  ?/.  Carpenter,  101  U.  S.  (ii  Otto)  135;  bk.  25.  L.  ed.  807; 
Harwood  v,  Cincinnati  &  C.  A.  R.  Co.,  84  U.  S.  (17  Wall.)  78 :  bk.  21.  L. 
ed.  558 ;  Badger  v.  Badger,  69  U.  S.  (2  Wall.)  87 ;  bk.  17,  L.  ed.  836. 
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Central  Trust  Co. 

V, 

Ohio  Central  R.  Co.  et  al. 

(I/,  5.  O'rcutt  Court,  N,  D.  Ohio  W.  D.,  August  29,  1888.) 

Railway  Mortgages — Car-Trust  Lease— Priority. — Where  a  contract  is  en- 
tered into  between  the  trustee  of  an  alleged  car  trnst  and  a  railway  com- 
pany leasing  certain  rolling  stock  to  the  company,  which  agrees  to  pay,  for 
every  car  and  locomotive  delivered,  an  annual  rent  for  a  stated  number  of 
years,  at  the  expiration  of  which  time  the  company  is  to  become  the 
owner  of  the  property,  which  several  payments  of  rent  are  to  be  evidenced 
by  obligations  of  the  company  accruing  at  the  maturity  of  said  payments, 
and  t^  be  delivered  pro  rata  to  the  lessor  at  the  lime  of  the  delivery  of 
the  rolling  stock  together,  with  coupons  for  the  payment  of  interest,  which 
rolling  stock  ^he  evidence  shows  that  the  trustee  neither  owned  nor 
possessed  at  the  date  of  the  lease ;  that  thereafter  the  railroad  company 
furnished  the  names  of  subscribers  to  the  agent  of  such  trustee,  and  there- 
upon made  out  subscription  certificates,  which  were  signed  by  the  trustee 
as  cashier,  certifying  that  the  holders  were  entitled  to  car-trust  certificates 
of  a  given  value  when  the  subscription  was  paid  in  full,  the  money  paid  in 
on  the  subscription  certificates  being  credited  thereon  and  deposited  in 
bank  to  the  credit  of  the  "  equipment  account"  of  the  company ;  and  when 
the  instalments  were  all  paid  the  railroad  company  scheduled  the  rollinjr 
stock  under  the  lease,  and  the  trustee  certified  the  certificates  and  turned 
them  over  to  the  holders  thereof  pro  rata,  or  in  full  of  their  subscriptions, 
if  paid  up,  the  rolling  stock  being  obtained  by  the  company  under  its  own 
contracts  with  the  builders, — the  car-trust  certificates  arc  in  legal  effect 
mortgage  bonds,  which  are  inferior  as  liens  upon  the  rolling  stock  to  a 
prior  mortgage  containing  a  clause  covering  after-acquired  property, 

In  Equity.     On  exception  to  report  of  the  special  master 
upon  the  intervening  petitions  of  George  J.  McGourkey,  trustee 
of  car  trusts. 
Geo,  Hoadly  and  James  Irvine  for  petitioner,  McGourkey 
Stevenson  Burke  and  Doye  &  Scott  for  the  Central  Trust  Co. 
and  the  Ohio  Central  R.  Co. 

Jackson,  J. — The  original  or  main  suit  herein  was  brought  by 
complainant  to  foreclose  certain  mortgages  executed  by  the 
Ohio  Central  R.  Co.,  January  i,  1880,  to  secure 
$3,000,000  of  first  mortgage  bonds  and  $3,000,000 
of  income  bonds.  The  mortgage  or  trust  deed  securing  the 
first  mortgage  bonds  conveyed  to  said  Central  Trust  Co, 
of  New  York,  as  trustee,  in  very  broad  and  comprehensive  terms, 
all  the  line  of  railroad  of  the  mortgagor,  with  all  ri^^hts  of  way^ 
road-bed  made  and  to  be  made,  track  laid  and  to  be  laid  between 
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the  designated  terminal  points,  including  all  the  stations,  depot 
grounds,  fences,  rails,  bridges,  sidings,  engine-houses,  machine- 
shops,  buildings  in  any  way  then  or.  thereafter  appertaining  unto 
said  described  line  of  railroad,  **  together  with  all  the  engines, 
cars,  machinery,  supplies,  tools,  and  fixtures  now  or  at  any  time 
hereafter  held,  owned,  or  acquired  by  said  party  of  the  first  part 
for  use  in  connection  with  its  line  of  railroad  aforesaid."  This 
mortgage,  as  well  as  the  income  mortgage  securing  the  S3»ooo,ooo 
of  income  bonds,  was  duly  recorded.  The  railroad  company 
made  default  in  paying  the  interest  on  said  bonds,  and  the  said 
trustee  thereafter,  in  pursuance  of  and  in  conformity  with  the 
terms  and  provisions  of  said  mortgages,  commenced  proceedings 
in  this  court  to  foreclose  said  mortgages  by  a  sale  of  the  property 
covered  thereby.  Such  proceedings  were  had  in  the  cause  as 
resulted  in  ^  sale  of  the  franchises  and  property  of  the  said 
Ohio  Central  R.  Co.  in  the  summer  of  1885,  when,  under  a  scheme 
of  reorganization  participated  in  by  a  large  majority  of  the 
bondholders  and  a  considerable  portion  of  the  stockholders,  said 
property  and  franchises  were  purchased  for  this  account,  and 
then  conveyed  to  a  newly  organized  corporation,  called  the 
"  Toledo  &  Ohio  Central  R.  Co.,*'  which  thus  became  the  suc- 
cessor of  the  said  Ohio  Central  R.  Co.  in  and  to  franchises  and 
property  of  the  latter  covered  by  said  mortgages.  At  or  about 
the  time  of  commencing  said  foreclosure  suit,  John  E.  Martin 
was,  on  September  30,  1883,  appointed  receiver  of  the  road  and 
property  of  said  Ohio  Central  R.  Co.,  and  said  receivership  con- 
tinued for  the  period  of  21  months,  extending  from  October  i, 
1883,  to  June  30,  1885.  The  regularity  of  these  proceedings,  not 
being  called  in  question  or  in  anywise  involved  in  the  present 
controversy,  need  not  be  noticed  with  more  particularity  or 
detail. 

On  April  2,  1884,  during  the  pendency  of  said  foreclosure  suit, 
George  J.  McGourkey,  trustee,  filed  his  two  intervening  petitions 
in  the  cause,  alleging  that  under  three  certain  lease  contracts  en- 
tered into  and  executed  between  himself  and  said  Ohio  Central 
R.  Co., bearing  date,  re^ectively,  August  20,  1880,  March  i,  1881. 
and  March  i,  1882,  he  had  leased  and  delivered  to  said  railii-^iy 
company  27  locomotives,  3300  coal  cars,  and  340  box  cars, 
designated  and  identified  by  serial  numbers  mentioned,  and  the 
letters  "  O.  C.  C.  T."  marked  thereon,  for  which  the  railway  com- 
pany had  agreed  to  pay  him  certain  rentals  during  the  period 
stated  in  each  lease,  when  said  locomotives  and  cars  were  to  be- 
come the  property  of  said  railway  company.  The  petitions 
after  setting  out  the  terms  of  said  lease  contracts,  and  the  pay- 
ments that  had  been  made  thereunder,  both  by  the  company 
and  the  receiver,  alleged  that  said  cars  and  locomotives  had 
gone  into  the  possession  of  said  receiver,  and  were  then  being 
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used  by  him  in  conducting  the  business  of  said  railroad,  and 
prayed  that  said  receiver  be  directed  by  the  court  either  to  per- 
form the  covenants  of  said  leases  by  paying  the  balance  due 
petitioner  thereunder,  or  that  he  be  directed  to  deliver  of  said 
equipment,  and  pay  petitioner  for  the  use  thereof ;  and  asking 
for  a  reference  to  a  special  examiner  to  ascertain  and  report  the 
value  of  such  use.  On  the  i8th  of  June,  1887,  said  McGourkey^ 
trustee,  filed  a  third  petition  in  the  suit,  claiming  that  there  was 
due  him  as  rental  under  said  leases  from  March  i,  1883,  to 
October  i,  1883,  when  said  equipment  went  into  the  hands  of 
the  receiver,  the  sum  of  $124,000,  which,  though  accruing  before 
the  receivership,  should  be  paid  him,  because  cash  assets,  per- 
sonal property,  and  earnings  to  a  large  amount  had  come 
into  the  possession  of  the  receiver,  and  been  applied  towards 
permanent  improvements,  new  equipment,  and  betterment*, 
placed  upon  the  property,  etc.  The  Central  Trust  Co.,  com- 
plainant in  the  foreclosure  suit,  and  the  Toledo  &  Ohio  Central 
R.  Co.,  as  the  purchaser  of  the  mortgaged  property  sold  there- 
under, answered  said  petitions,  denying  the  title  of  McGourkey^ 
trustee,  to  the  equipment  claimed  by  him,  and  disputing  his  right 
to  any  rental  for  the  use  of  the  same  while  in  the  hands  of  the  re- 
ceiver. A  reference  was  directed  to  a  special  master,  who  took 
proof,  and  reported  that  the  petitioner,  McGourkey,  trustee,  should 
be  paid  about  the  sum  of  $80,000  as  rental  while  said  equipment 
was  used  by  the  receiver  between  October  i,  1883,  and  June  30^ 
1885,  in  addition  to  what  had  been  paid  during  said  period,, 
which  amounted  to  about  $129,600.  The' petitioner  and  the 
complainant,  together  with  the  Toledo  &  Ohio  Central  R..  Co.^ 
each  filed  exceptions  to  said  report ;  the  petitioner  claiming  that 
he  has  a  valid  title  to  said  equipment,  and  is  entitled  to  a  much 
larger  rental  therefor;  and  the  complainant,  in  behalf  of  the 
first  mortgage  bondholders,  and  the  Toledo  &  Ohio  Central  R» 
Co.  iri  its  own  behalf,  insisting  that  the  title  to  said  cars  and 
locomotives  was  vested  in  said  Central  Trust  Co.,  under  and 
by  virtue  of  the  "  after-acquired  property"  clause  of  the  mort- 
gage of  January  i,  1880,  executed  to  secure  the  railway  com- 
pany's first  mortgage  bonds.  That  said  McGourkey^  trustee, 
under  and  by  virtue  of  said  leases  acquired  nothing  more  than 
a  lien  upon  said  equipment,  subject  to  the  prior  lien  and  title  of 
said  mortgage,  and  that  he  is  not  entitled  to  any  rent  or  pur- 
chase money  therefore  as  against  said  bondholders  or  their  trus- 
tee ;  but,  if  mistaken  in  this  view  of  their  rights,  that  the  surplus 
earnings  derived  from  the  receivership,  and  now  in  court,  amounts 
to  only  about  $80,000,  and  that  petitioner  should  in  no  event  be 
awarded  a  greater  allowance  than  such  surplus  earnings,  as 
any  greater  allowance  would  have  to  be  paid  out  of  funds  or 
property  belonging  to  and  purchased  by  the  bondholders  under 
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the  foreclosure  suit.  It  is  conceded  by  counsel  for  petitioner, 
McGourkey  (and,  as  the  court  thinks,  properly  so),  that  com- 
plainant and  the  Toledo  &  Ohio  Central  R.  Co.  are  not  estopped 
by  anything  that  has  occurred  during  the  progress  .of  the 
foreclosure  suit  from  setting  up  the  claims  they  insist  upon  in 
respect  to  said  equipment. 

But  couQsel  for  complainant  and  the  Toledo  &  Ohio  Central 
R.  Co.  have  gone  further,  and  contended  that  the  leases,  under 
which  petitioner  asserts  his  claim  to  said  equipment  and  to  com- 
pensation for  the  use  thereof  while  in  the  possession  of  the  re- 
ceiver, were  a  part  and  parcel  of  a  fraudulent  scheme  con- 
trived and  put  in  operation  by  the  pool  or  syndicate  which 
originally  organized  the  Ohio  Central  R.  Co.  It  appears  that, 
in  1879,  what  ^s  called  the  "  $3,000,000  pool"  was  formed  to 
acquire  and  complete  certain  lines  of  railroad,  which  were  to 
constitute  the  Ohio  Central  R.  Co.  This  syndicate,  through  its 
committee,  composed  of  George  I.  Seney,  Dan  P.  Eells,  and 
George  F.  Stone,  representing  the  subscribers  to  said  pool,  con- 
tracted with  Brown,  Howard  &  Co.,  also  members  of  said  syn- 
dicate, to  acquire  and  construct  the  lines  that  were  to  form  said 
Ohio  Central  R.  Co. ;  to  organize  said  company  with  a  capital 
stock  of  $5,000,000,  and,  when  completed  and  organized,  the 
company's  capital  stock  of  $5,000,000,  together  with  its  first 
mortgage  bonds  for  $3,000,000,  and  its  income  bonds  for 
$3,000,000,  were  to  be  issued.  This  stock  and  these  bonds, 
aggregating  $11,000,000,  were  to  be  turned  over  by  Brown, 
Howard  &  Co.  to  the  subscribers  to  said  pool  or  syndicate, 
which  was  to  and  did  pay  to  Brown,  Howard  &  Co.  the 
$3,000,000  for  acquiring,  completing  its  lines,  and  organizing 
said  railway  company.  Brown,  Howard  &  Co.  were  also  to 
furnish  the  road  with  $560,000  worth  of  equipment.  They  com- 
pleted and  organized  the  company  under  this  contract,  received 
from  the  syndicate  the  $3,000,000,  and  turned  over  to  the  pool 
the  $1 1,000,000  of  stock  and  bonds  of  the  company,  which  were 
distributed  between  members  of  the  syndicate  in  proportion  to 
their  respective  subscriptions  to  the  $3,000,000  pool ;  the  result 
of  the  transaction  being  that  the  promoters  of  the  enterprise 
obtained  $11,000,000  of  the  railway  company's  securities  at  and 
for  an  actual  outlay  of  only  $3,000,000.  The  .secuiities  so 
received  were  at  the  date  of  issuance,  or  very  soon  thereafter, 
worth  in  the  market  largely  more  by  several  millions  than  the 
sum  of  $3,000,000  paid  out  therefor.  Following  this  transaction, 
and  as  a  part  of  the  same  alleged  fraudulent  scheme,  it  is  claimed 
that  said  syndicate  having  control  of  the  railway  company 
adopted  and  carried  into  execution  a  fraudulent  plan  and  con- 
trivance to  make  a  third  issue  of  bonds  secured  by  mortgage 
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upon  the  terminal  property  and  facilities  of  the  company  at 
Toledo,  and  then  take  said  terminal  properties  out  of  the  opera- 
tion of  the   first  mortgage  made  to  secure  the  first  mortgage 
bonds.     The  report  made  by  the  officers  of  the  company  under 
the  laws  of  Ohio,  it  is  claimed,  made  an  entirely  different  show- 
ing from  that  stated  above,  and  showed  ample  assets  in  the 
company's  hands  to  provide  it  with  all  necessary  and  reasonable 
equipment,  but  that,  notwithstanding  this,  the  same   manage- 
ment, and  largely  the  same  individuals,  contrived  this  further 
fraudulent  scheme  of  making  car-trust  securities  under  a  guise 
of  leases  for  the  purpose  of  further  defrauding  the  public  and 
securing  still    larger   profits    and    advantages    to    themselves. 
While  the  transaction  connected  with  the  organization  of  the 
company  under  which  the  promoters  of  the  enterprise  obtained 
for  themselves  $i  1,000,000  of  the  company's  securities,  and  while 
the  further  transaction  in  connection  with  the  "  terminal  mort- 
gage," as  it  is  called,  are  both  open  to  grave  suspicion  as  to  their 
good  faith,  and  subject  to  severe  criticism,  it  is  not  perceived 
how  they  can  affect  the  question  now  under  consideration.    The 
pool  may  have  been  overpaid,  but  how  does  this  inure  to  the 
benefit  of  complainant   or   of  the   Toledo  &  Ohio  Central  R. 
Co.?     The   terminal   properties  at  Toledo   may  by  a  fraudu- 
lent contrivance  have  been  taken  out  of   the  operation  of  the 
first  mortgage,  but  how   can  complainant   or   the   Toledo   & 
Ohio  Central    R.    Co.,    in    this  proceeding,   either   have    that 
wrong  corrected,  or  obtain  any  benefit  therefrom  ?     It  may  be 
true  that   the  same  parties  who   carried    into   execution   said 
alleged  fraudulent  transactions  are  the  same  parties  who  origi- 
nated the   alleged  fraudulent  contrivance  to   raise    money  by 
means  of  the  present  car-trust  leases,  but  the   holders  of  the 
company's  certificates  or  obligations  issued  under  said  leases  are 
or  may  be  entirely-different  persons,  whose  rights  could  hardly 
be  affected  (if  their  securities  are  negotiable,  and  were  acquired 
for  value  before  maturity  and  >vithout  notice)  by  the  fraudulent 
conduct  of  the  contrivers  and  originators  of  the  scheme.     The 
court  does  not  see  that  the   transactions  connected  with  the 
organization  of  the  railway  company  under  which  the  promoters 
obtained  the  $11,000,000  of  its  securities  can  be  gone  into,  or 
has  any  direct  bearing  upon  the  present  controversy.     Nor  is  it 
perceived  what  effect  can  be  given  to  the  question  discussed  as 
to  the-validity  or  invalidity  of  the  terminal  mortgage  in  consid- 
ering and  determining  the  rights  of  the  respective  parties  in  and 
to  the  equipment  and  the  rental  thereof  here  involved.     These 
prior  transactions  will  therefore  be  left  out  of  further  considera- 
tion and' discussion. 
We  are  then  brought  to  the  important  and  controlling  ques- 
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tion  in  the  case,  viz.,  who  has  the  superior  right  to  or  lien  upon 
OttMtioB  pr».  ^^^  equipment  in  controversy, — the  petitioner,  under 
wttt«4-TerB»  the  leasc  contracts,  or  those-  represented  by  com- 
•fear-tmst  plainant  and  the  Toledo  &  Ohio  Central  R.  Co., 
***"•  under    the    mortgage    of  January    i,   1880 ?'     The 

first  car-trust  lease  was  executed  August  20,  1880,  and  reads 
as  follows : 

"  Lease  A.  • 

"  Memorandum  of  agreement  made  this  20th  day  of  August,. 
A.D.  1880,  between  Geo.  J.  McGourkey,  trustee,  and  the 
Ohio  Central  R.  Co,  whereby  George  J.  McGourkey,  trustee, 
agrees  to  lease  to  the  Ohio  Central  R.  Co.,  and  the  Ohio 
Central  R.  Co,  agrees  to  hire  from  him,  eight  hundred 
coal  cars  and  fourteen  locomotives,  bearing  the  numbers, 
and  to  be  made  by  the  makers  set  out  in  the  schedule 
hereto  attached  and  made  a  part  thereof,  mai*ked  *  Schedule 
A,*  and  delivered  at  Colurpbus,  Ohio,  in  accordance  to  specifi- 
cations hereto  annexed,  such  renting  and  hiring  to  be  in 
respect  of  each  of  said  cars  and  locomotives  for  the  period  of 
ten  years  from  the  date  of  the  delivery  of  said  cars  to  said  rail- 
road  company,  but  subject,  however,  to  the  provisions  aaid  con- 
ditions hereinafter  contained.  The  said  rolling  stock  to  be 
delivered  as  per  the  contract  of  said  George  J.  McGourkey, 
trustee,  with  the  said  makers,  but  it  is  understood  that  the  said 
George  J.  McGourkey  shall  in  no  way  be  liable  for  any^  delay 
that  may  arise  in  delivery  of  said  cars  by  said  makers,  and  said 
railroad  company  may  for  convenience  make  the  contracts  direct 
with  said  makers.  The  rental  of  said  cars  and  locomotives  pay- 
able to  George  J.  McGourkey,  trustee,  lessor  or  assigns,  by  the 
Ohio  Central  R.  Co.,  lessee,  shall  be  as  follows:  The  gross 
sum  of  one  hundred  thousand  dollars  on  delivery  of  said  cars 
and  locomotives,  and  ratably  in  that  proportion,  counting 
twenty  cars  as  equal  to  one  locoinotive  in  and  for  the  delivery 
of  any  portion  thereof  to  the  persons  authorized  by  the  said 
railroad  company  to  receipt  for  the  same,  and  the  receipt  of 
such  persons  or  person  shall  be  final  and  conclusive  evidence 
of  the  acceptance  of  such  locomotives  and  cars  to  the  satis- 
faction of  the  lessees,  and  in  addition  the  full  sum  of  forty 
thousand  dollars  ($40,000.00)  in  each  year  from  the  date  of  this 
agreement  of  lease  for  the  term  of  ten  (lo^j  years,  together*  with 
interest  on  such  yearly  payments  at  the  rate  of  eight  (8)  per 
cent  per  annum,  payable  semi-annually  on  the  1st  days  of  March 
and  September  of  each  year  during  said  term.  In  case  of  default 
in  the  payment  of  any  instalment  or  instalments  of  rent  on  the 
day  on  which  the  same  falls  due  hereiuider,  the  said  lessor  or 
assigns  shall  have  the  right  at  their  option  to  enter  upon  the 
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premises  of  the  railroad  company  to  remove  any  and  all  locomo- 
tives and  cars  which  shall  have  been  delivered  to  said  railroad 
company  under  this  agreement  and  have  the  right  to  sell  the 
same  at  public  or  private  sale,  and  the  proceeds  to  be'  applied 
10  the  payment  of  any  and  all  instalments  of  rent  for  said  cars 
and  locomotives  for  the  whole  of  said  term  of  ten  (lo)  years 
limited  and  prescribed  by  this  agreement,  whether  said  instal- 
ments shall  have  then  fallen  due  or  not,  and  notwithstanding 
said  locomotives  and  cars  shall  have  been  taken  possession  of 
and  removed  and  sold  prior  to  the  expiration  of  this  lease ;  and 
if  the  proceeds  shall  be  more  than  are  sufficient  to  pay  such 
unpaid  instalment  of  rent  with  interest  and  expenses,  then  the 
surplus  to  be  paid  to  the  Ohio  Central  R.  Co.,  but  if  there 
should  be  any  deficit,  the  Ohio  Central  R.  Co.  shall  I  e 
liable  to  pay  such  deficit  on  demand.  The  lessees  to  keep 
said  cars  and  locomotives  in  proper  and  complete  repair  and 
condition,  less  the  fair  wear  and  teat,  and  such  repair  and 
maintenance  to  be  done  to  the  satisfaction  of  the  agent  or 
engineer  of  the  lessor.  That  at  all  times  the  name,  number,  and 
plate,  or  other  marks  and  signs  of  ownership  of  the  lessor,  to 
wit,  *  Ohio  Central  Car  Trust,'  or  the  initial,  to  wit,  *  O.  C.  C.  T.,' 
shall  be  fixed  and  retained  upon  each  of  the  cars  and  loco- 
motives aforesaid  for  the  purpose  of  making  the  owner- 
ship publicly  known,  and,  in  the  event  of  any  such  marks 
or  signs  being  destroyed,  the  lessee  will  immediately  restore  the 
same ;  and  that  such  other  things  shall  be  done  as  by  the  counsel 
of  said  lessor  shall  be  deemed  necessary  or  expedient  for  the 
full  and  complete  protection  of  the  rights  of  said  lessor  as  owner 
of  said  cars.  That  said  cars  and  locomotives  are  to  be  insured 
against  fire  to  the  amount dollars  ($ ),  and  the  insur- 
ance is  to  be  paid  by  the  lessee,  loss,  if  any,  made  payable  to 
Geoi^e  J.  McGourkey,  trustee,  as  his  interest  may  appear.  . 
The  lessee  shall  replace  any  cars  and  locomotives  lost  by  fire, 
and  in  that  case  it  shall  receive  from  the  lessor  the  amount 
collected  from  the  insurance  company  or  companies  on  such 
loss.  The  several  payments  to  be  paid  for  rental  to  be  evidenced 
by  obligations  of  the  lessee  due  at  the  time  of  maturing  said  pay- 
ments, as  defined  by  this  lease,  and  delivered  pro  rata  to  said 
lessor  at  the  time  of  the  delivery  of  said  rolling  stock,  with 
coupons  for  the  interest  payment  hereinbefore  provided  for. 

'*  And  the  Ohio  Central  R.  Co.  covenants  and  agrees  to 
perform  the  agreements  and  undertakings  in  its  behalf  contained 
herein,  and  to  pay  promptly  each  and  every  obligation  so  to  be 
given  thereunder  ;  and  it  is  further  agreed  thi  t  in  consideration 
of  such  several  hereinbefore  specified  payments  during  the 
said  term  of  ten  (lo)  years,  and  all  other  sums  of  money  due 
hereunder,  and  interest  which  may  have  accrued  thereon,  being 
86A.  &E.  R.  R.  Cn8.-20 
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fully  paid  to  the  lessor,  and  in  consideration  of  ten  (lo)  cents  for 
each  and  every  of  said  cars  and  of  one  (i)  dollar  for  each  and 
every  locomotive  being  also  paid  by  the  lessee  within  thirty  (30) 
days  after  the  expiration  of  said  term  of  ten  (10)  years,  that  then 
the  said  rolling  stock,  as  described  herein,  shall  become  and  be 
the  absolute  property  of  said  lessee,  without  further  conveyance 
or  transfer.  The  said  lessee  ag:rees  to  pay  the  lessor  or  assigns 
not  to  exceed  one  hundred  dollars  per  annum  for  the  expense  of 
an  agent  or  engineer  to  examine  the  said  cars.  The  lessee 
agrees  to  pay  the  expense  of  preparing  the  obligations  to  be 
given  for  the  rental. 

"  In  witness  whereof,  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  20th  day  of  August,  A.D.  1880. 

"  Geo.  J.  McGouRKEV.  [Seal.] 

"  The  Ohio  Central  Railroad  Company, 
[s.  L.]  "  By  Samuel  Thomas,  Vice-President. 

"  B.  G.  Mitchell,  Secretary." 

The  lease  contracts  of  March  i,  1881,  and  March  i,  1882, 
called,  respectively,  "  Lease  B,  No.  i,"  and  "  Lease  B,  No.  2," 
were  in  substantially  the  same  form,  and  contained 
MnUaetsf*  substantially  the  same  provisions,  differing  only  as  to 
the  number  of  cars,  amount  of  rental,  and  time  of 
payment.  They  need  not  be  set  out  in  full.  What  is  said  in 
reference  to  Lease  A  will  apply  in  all  respects  to  each  of  them. 
Neither  of  said  agreements  were  ever  recorded.  No  schedule 
or  schedules,  as  referred  to  therein,  were  attached  to  the  instru- 
ments at  the  time  or  times  of  their  respective  execution  and 
delivery.  When  Lease  A  was  executed  and  delivered,  neither 
McGourkey,  trustee  and  lessor,  nor  the  beneficiaries  thereunder, 
if  any  such  existed,  either  owned  or  possessed  any  cars  and  loco- 
motives, as  therein  described  and  purported  to  be  leased. 
Neither  had  he  or  his  cesttii  que  trust  any  existing  contracts  or 
arrangements  with  others  for  the  making,  building,  or  furnishing 
such  cars  or  locomotives,  eithee  to  said  trustee  or  to  the  railway 
company.  The  transaction,  as  detailed  by  the  trustee,  Mc- 
Gourkey, and  B.  G.  Mitchell,  secretary  of  the  Ohio  Central 
R.  Co.,  who  acted  as  the  agent  of  said  McGourkey  in  carrying 
out  the  plan,  was  in  brief  this: 

After  the  execution  of  the  lease  certain  officers  of  the  railway 
company  (Messrs.  Eells,  Brice,  and  Seney)  would  furnish  to  said 
TrftnsactioB as  Mitchell  the  names  of  the  subscribers  to  the  furfd. 
tomftkiuKcar-  Mitchell  would  thereupon  make  out  a  subscription 
trust  leases,  certificate,  which  was  signed  by  the  Metropolitan 
National  Bank  of  New  York,  as  fiscal  agent,  or  by  McGourkey, 
cashier,  certifying  that  the  holders  would  be  entitled  to  so  many 
thousand  dollars  of  the  car-trust  certificates,  when  the  subscrip- 
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tion  was  paid  in  full.  The  money  paid  in  on  said  subscription 
certificates  was  credited  thereon,  and  was  deposited  by  said 
Mitchell  in  the  Metropolitan  National  Bank  to  the  credit  of 
an  account  called  the  "  Equipment  Account  of  the  Ohio  Central 
R."  When  the  instalments  were  all  paid  on  these  sub- 
scription certificates,  and  the  general  manager  of  the  railway 
company  furnished  the  trustee  with  a  schedule  of  the  number 
and  marks  of  the  equipment  which  the  company  had  in  it  pos- 
session, and  which  it  intended  should  be  covered  by  and  included 
in  said  lease,  the  trustee  would  certify  the  company's  car-trust 
certificates  or  obligations,  which  said  Mitchell  would  turn  over 
to  the  holders  of  subscription  certificates  pro  raia^  or  in  full  of 
their  subscription,  if  then  paid  up.  By  the  terms  of  the  lease 
^*  the  several  payments  to  be  paid  for  rental  to  be  evidenced  by 
obligations  of  the  lessee  due  at  the  time  of  maturing  of  said 
payments,  as  defined  by  this  lease,  and  delivered  ''pro  rata  "  to 
said  lessor  at  the  time  the  delivery  of  said  rolling  stock,  with 
coupons  for  the  interest  payments  hereinbefore  provided  for." 
These  car-trust  certificates  or  obligations  of  the  company  so 
issued  after  it  had  obtained  rolling  stock  under  its  own  contracts 
and  arrangements  with  car  builders  or  constructed  by  itself,  were, 
in  legal  effect  and  operation,  mortgage  bonds,  with  coupons 
for  interest  attached.  The  fund  thus  deposited  in  the 
Metropolitan  National  Bank  to  the  credit  of  the  "  equip- 
ment account  of  the  Ohio  Central  R.-,"  was  from 
time  to  time  placed  within  the  reach  and  control  of  D. 
P.  Eells,  the  president  of  the  railway  company,  in  the  following 
manner:  Said  Eells  was  president  of  the  Commercial  National 
Bank  of  Cleveland,  Ohio,  where  he  resided.  Mitchell,  the  secre- 
tary of  the'  railway  company,  was  a  clerk  in  the  Metropolitan 
National  Bank,  and  attended  to  all  the  details  of  the  business 
for  McGourkey,  trustee,  who  was  also  cashier  of  said  Metropoli- 
tan Bank.  When  Eells  needed  said  funds  for  use  of  the  railway 
company,  Mitchell  would  transfer  the  same  to  the  credit  of 
the  Commercial  National  Bank  of  Cleveland,  'and  charge 
said  "  equipment  account  of  the  Ohio  Central  R."  Then  the 
Commercial  National  Bank  would  credit  the  amount  to  the 
Ohio  Central  R,  Co.,  which  kept  a  general  account  with  said 
Commercial  Bank.  Said  account  of  the  railway  company  in  said 
Commercial  National  Bank  was  made  up  of  discounts  made  for 
it  by  said  bank  and  of  amounts  so  transferred  to  its  credit  from 
the  "  equipment  account"  fund.  In  what  proportion  the  amounts 
standing  to  the  credit  of  the  railway  company  in  the  Commer- 
cial National  Bank  from  time  to  time  were  made  up  of  such 
transfers  of  credit,  and  of  discounts  made  directly  to  or  for  the 
company,  does  not  appear  from  anything  disclosed  in  the  evi- 
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dence.  Much  of  the  equipment  in  controversy,  after  the  same 
was  received  by  the  company  under  contracts  between  itself  and 
the  car  builders,  were  paid  for  out  of  those  funds  and  deposits 
standing  in  the  Commercial  National  Bank  of  Cleveland  to  the 
credit  of  the  Ohio  Central  R.  Co. ;  the  checks  or  drafts  on  which 
such  payments  were  made,  rarely,  if  in  any  instance,  indicating 
that  the  payment  was  made  for  or  on  account  of  the  car 
trust  or  of  McGourkey,  trustee.  The  account  standing  in  the 
Commercial  National  Bank  of  Cleveland  to  the  credit  of  the 
railway  company  was  also  checked  or  drawn  upon  from  time  ta 
time  for  the  general  purposes  of  the  company  other  than  in  the 
purchase  or  payment  for  equipment.  The  evidence  does  not 
disclose  the  existence  of  any  organized  car-trust  company  or 
association  for  whom  McGourkey  was  to  act  as  trustee,  and  who- 
was  engaged  in  the  business  of  buying  or  constructing  cars  to 
be  leased  or  sold  conditionally  to  railroad  companies.  The  so- 
called  "  car-trust  association"  were  merely  the  subscribers  who 
agreed  to  take  and  pay  for  bonds  with  interest  coupons  attached^ 
to  be  issued  by  the  railway  company,  and  be  secured  by  mort- 
gage upon  certain  described  rolling  stock  which  the  company 
expected  and  intended  to  construct  or  acquire  by  purchase^ 
and  which  it  was  to  designate  after  being  acquired  by  includ- 
ing it  in  a  schedule  to  be  furnished  the  trustee.  Until  such 
schedule  was  made  by  the  railway  company  and  furnished  to  the 
trustee  to  be  attached  to  the  so-called  "  lease,"  that  instrument 
was  wholly  incomplete  and  inoperative.  Lease  "  A"  recites  that 
the  Ohio  Central  R.  Co.  "  agrees  to  hire  from  him  [McGourkey] 
800  coal  carts  and  14  locomotives,  having  the  numbers  and 
to  be  made  by  the  makers  set  out  in  the  schedule  hereto  at- 
tached and  made  a  part  hereof,  marked  *  Schedule  A/  and  de- 
livered  at  Columbus,  Ohio,  in  accordance  to  specifications  here- 
to annexed,"  etc.  No  schedule  was  attached  when  said  instru- 
ment  was  executed  and  delivered.  No  specifications  were  thereta 
annexed ;  nor  does  it  appear  that  any  cars  were  ever  delivered 
at  the  place"  designated.  On  the  23d  of  February,  1881,  six 
months  after  the  execution  of  Lease  A,  Hadley,  the  general 
manager  of  the  railroad  company  at  Toledo,  Ohio,  appears  to 
have  furnished  the  trustee  with  the  following  statement : 

"Schedule  A. 

"  Description  of  locomotives  and  coal  cars  owned  by  Ohio  Central  Car 
Trust  Co.,  and  leased  by  G.  J.  McGourkey,  trustee  and  lessor,  to  the  Ohio 
Central  R.  Co. 

*'  14  locomotives  marked  *Ohio  Central  C.  T.*  Numbered  17. 18.  19.  20, 
21,  22,  23.  24,  25,  26.  27,  28,  29,  30."  800  coal  cars  marked  •  Ohio  Central 
C.  T.,'  numbered,  viz.: 
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From     too  to    300,  inclusive^  -  -  -  -      201  cars. 

75810    800.         "  .  -  .  .  43    " 

"       1044  to  1405,         "  -  -  -  .      362    " 

••       1406101599,         "  -  -  -  -  194    " 

Total,      ------  800 

*'  Received  the  above-described  locomotives  and  cars. 

*'  G.  G.  Hadley, 
**  General  Manager,  O.  C.  R.  Co. 
"  Toledo^  a,  February  23,  1881." 

— Which  was  thereafter  attached  to  said  lease  agreement  of 
August  20,  1880.  The  fourteen  locomotives  referred  to  in  said 
schedule,  except  Nos.  29  and  30,  were  received  and  went  into 
the  service  of  the  company  between  December  20,  1880,  and 
February  5,  1881.  Nos.  29  and  30  were  not  received  by  the 
company  till  March  3,  1881.  It  appears  from  the  evidence  that 
these  locomotives  were  purchased  or  received  by  the  railway 
company  from  the  Brooks  Locomotive  Works  of  Dunkirk, 
N.  Y^  under  contracts  entered  into  in  July,  1880,  prior  to  the 
execution  of  Lease  A.  By  the  terms  of  these  contracts  between 
the  railway  company  and  the  locomotives  works,  four  locomo- 
tives were  to  be  delivered  in  July,  1880,  three  in  September, 
1880,  five  in  December,  1880,  and  five  in  January,  188 1.  While 
the  contract  was  being  executed,  and  after  a  portion  of  the  en- 
gines had  been  delivered,  G.  G.  Hadley,  the  general  manager  of 
the  Ohio  Central  R.  Co.,  under  date  of  September  29,  1880, 
wrote  the  contractors  as  follows  :  **  We  desire  to  place  upon  14 
of  our  new  locomotives,  now  under  construction  by  you,  the  fol- 
lowing: *Ohio  Central  C.  T.'  This  should  be  upon  a  small 
plate,  placed  so  as  to  be  removed  easily."  There  is  no  evidence  to 
show  that  said  fourteen  engines  so  marked,  and  subsequently  in- 
cluded in  said  Schedule  A,  were  paid  for  out  of  the  fund  paid  into 
the  Metropolitan  National  Bank  by  the  subscribers  to  the  car- 
trust  certificates,  which  by  the  terms  of  the  lease  were  not  to  be 
issued  by  the  company  till  aftfcr  said  schedule  was  attached  to  the 
lease,  or  until  after  the  locomotives  were  received  and  in  possession 
of  the  company.  But  it  docs  appear  from  defenciant's  Exhibit 
No.  79.  that  said  locomotives,  numbered  from  17  to  28,  inclusive, 
were  paid  for  by  the  Ohio  Central  R.  Co.  by  drafts  of  Hadley, 
its  general  manager,  upon  H.  P.  Eells,  the  assistant  treasurer  of 
the  railroad.  There  is  no  evidence  as  to  how  the  606  coal  cars, 
embracing  the  Nos.  100  to  300,  inclusive,  758  to  800,  inclusive, 
and  1044  to  1405,  inclusive,  were  acquired,  or  when  paid  for,  or 
out  of  what  fund.  These  606  cars  were  mostly  received  by  the 
railroad  company  during  the  fall  of  1880.  As  to  the  remaining 
194  coal  cars,  embracing  Nos.  1406  to  1599,  inclusive,  the  con- 
tract for  their  construction  was  made  by  and  in  the  name  of  the 
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Ohio  Central  R.  Co.  with  the  Peninsular  Car  Works  of  Detroit^ 
By  the  terms  of  the  contract,  which  bore  date  September  i,. 
1880,  said  cars  were  to  be  delivered,  not  at  Columbus,  as  pro- 
vided in  the  lease,  but  at  Toledo,  Ohio,  and  were  to  be  paid  for 
by  the  railroad  company  at  the  price  of  $410  for  each  car  in 
cash,  on  the  delivery  of  each  lot  of  twenty-five  cars.  They  were, 
in  compliance  with  the  contract,  so  delivered  to  and  received  by 
the  railroad  company  between  October  i,  1880,  and  December 
16,  1880.  These  194  coal  cars  were  paid  for  by  the  Ohio  Cen- 
tral R,  Co. ;  the  drafts  therefor  being  drawn  by  Mr.  Andrews, 
the  assistant  treasurer  of  the  company  at  Toledo,  where  the  cars 
were  turned  over  to  the  company.     Under  date  of  September  6, 

1880,  Hadley,  the  general  manager  of  the  Ohio  Central  R.  Co., 
instructed  the  contractor  to  mark  said  194  coal  cars  "  Ohio  Cen- 
tral," in  large  letters,  and  on  the  end  of  the  sill  in  small  letters,^ 
"  Ohio  Central  C.  T."  In  contracting  for,  receiving,  and  paying 
for  these  cars  and  locomotives  embraced  in  Schedule  A,  which 
was  certified  by  the  general  manager  of  the  road  on  the  23d  of 
February,  1881,  months  after  the  cars  went  into  the  possession 
of  the  company,  no  agency  relation  was  disclosed  by  the  railroad 
company.  On  the  contrary,  the  car  builders  dealt  with  it  as  the 
only  real  principal,  and  were  paid  by  it  in  the  ordinary  and  usual 
course  of  business,  so  far  as  the  evidence  goes. 

We  come  next  to  what  v/as  done  under  Lease  B,  No.  i,  which 
purported  to  lease  to  the  railroad  company  1400  coal  cars.  This 
lease  was  a  separate  and  distinct  transaction  from  the  first.  It 
was  eJcecuted  March  i,  188 1,  to  secure  the  payment  of  what  is 
termed  therein  "  trust-certificate  obligations"  of  the  company 
to  the  amount  of  $800,000,  in  10  annual  instalments,  with  in- 
terest thereon,  beginning  with  the  1st  day  of  September,  1884- 
These  annual  payments  are  designated  as  the  rental  which  the 
railroad  company,  as  lessee,  was  to  pay  for  the  1400  cars,  and, 
when  paid,  the  title  to  the  cars  was  to  pass  from  the  lessor  to 
the  so-called  "  lessee."  The  obligations  sought  to  be  secured  in 
and  by  said  lease  were  ordinary  coupon  bonds  of  the  Ohio  Cen- 
tral R.  Co.,  which  were  "  to  be  delivered  to  the  said  trustee  " 
pro  rata  "  at  the  time  of  the  delivery  of  said  coal  cars."  Neither 
the  trustee  nor  the  parties  who  should  thereafter  become  the 
beneficiaries  or  cestui qtie  trust  under  the  lease,  owned  or  possessed 
any  cars,  as  therein  described,  at  the  time  of  entering  into  said 
lease  agreement ;  nor  was  any  schedule  thereof  attached  to  said 
lease  at  the  date  of  its  execution.     On  the  9th  of  December^ 

1 88 1,  nine  months  after  the  lease  was  executed,  the  following 
statement  was  made  out  by  the  general  manager  of  the  railroad 
company,  and  furnished  the  trustee,  to  be  attached  as  Schedule 
A  to  said  lease : 
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"  Ohio  Central  R,  Co.     Office  of  the  General  Manager, 

"Toledo,  O.,  Dec.  9,  1881. 
Statement  A. 

"  Showing  Ohio  Central  Cars  covered  by  car  trust. 
**  No.  2.     Series  B. 

Nos.  1600  to  2599.  inclusive,        -----  1000  cars. 

•'     2600  to  2790        "         -  -  -  -  -  200    " 

"     4000  to  4049        **  -  -  -  -  -         50    " 

'•     4050  to  4199        "         -  -  -  -  -  150    " 

Making  a  total  of    -------      1400  cars. 

**The  above-described  Ohio  Central  Cars  have  all  been  received  and  are 
now  in  service.  G.  G.  Hadley, 

•  "Genl  Manager.  O.  C.  R.  R.  Co." 

Now,  what  is  the  history  of  these  cars?  The  1000  cars 
numbered  1600  to  2599,  inclusive,  were  constructed  by  the  Pen- 
insular Car  Works,  of  Detroit,  under  a  contract  made  with  and 
in  the  name  of  the  Ohio  Central  R.  Co.,  bearing  date  January  i, 
1881.  Under  date  of  February  i,  1881,  Mr.  Hadley,  the  gen- 
eral manager  of  the  Ohio  Central  R,,  instructed  the  builders  to 
number  said  cars  1600  to  2599,  inclusive,  and  to  letter  them 
"  Ohio  Central  '*  in  large  letters,  and  "  Ohio  Central  C.  T."  in 
small  letters,  on  sills.  It  thus  appears  that  these  1000  cars 
were  not  only  contracted  for  by  the  railroad  company,  but 
were  directed  to  be  numbered  and  lettered  as  being  jem braced 
within  a  car  trust  which  had  not  then  been  executed,  or  even 
created.  The  cars  were  then  sought  to  be  brought  within  the 
operation  of  Lease  B,  No.  i,  a  month  before  said  lease  had 
any  existence.  Many  of  these  cars  were  actually  received  by 
the  railroad  company  before  the  execution  of  said  lease.  They 
went  into  possession  of  the  railroad  company  under  said  con- 
tract with  the  builders  at  different  dates  between  the  26th  of 
February,  188 1,  and  the  early  fall  of  1881.  These  cars  were 
paid  for  by  the  Ohio  Central  R.  Co.,  so  far  as  the  proof  goes, 
partly  in  drafts  drawn  by  the  auditor  of  the  company  on  H.  P. 
Eells,  its  assistant  treasurer,  and  partly  by  the  note  of  the 
Ohio  Central  R.  Co.  It  is  not  shown  that  any  portion  of  the 
fund  raised  on  the  obligations  of  the  railroad  company  attempted 
to  be  secured  in  and  by  said  Lease  B,  No.  i,  were  applied  in 
paying  for  said  cars.  We  come  next  to  the  250  cars  numbered 
from  2600  to  2799,  inclusive,  and  4000  to  4049,  inclusive,  em- 
braced in  said  schedule.  These  were  built  by  the  Michigan  Car 
Co.  under  contract  with  and  in  the  name  of  the  Ohio  Central 
R.  Co.,  entered  into  December,  1880.  They  were  to  be  paid 
for  on  delivery  of  each  25  cars.  They  were  delivered  to  and  re- 
ceived by  the  railroad  company  between  April  30  and  August 
30,  1881.     Under  date  of  February  i,  1881,  Hadley,  the  general 
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mans^er  of  the  Ohio  Central  R.  Co.,  wrote  the  Michigan  Car  Co. 
as  follows : 

•*  Gents  :  The  new  cars  being  constructed  by  you  for  this 
company  will  be  numbered,  viz.:  2600  to  2799,  inclusive,  4000 
to  4049,  inclusive,  lettered  *  Ohio  Central '  (as  per  sample  car), 
*  Ohio  Central  C.  T.'  (in  small  letters  on  side  sill)." 

Here  again  the  contract  for  the  cars  and  the  lettering  ante- 
dated the  existence  of  the  lease  or  contract  under  w^ich  they 
were  afterwards,  in  December,  1 881,  attempted  to  be  brought 
by  the  schedule  which  the  general  manager  then  made  out. 
But  how  were  these  250  cars  paid  for?  It  is  clearly  shown  by 
Mr.  Anderson,  the  treasurer  of  the  Michigan  Car  Co.,  that  they 
were  paid  for  by  the  Ohio  Central  R.  Cot ;  the  mode  of  pay- 
ment being  by  drafts  of  said  railroad  company  on  its  asisistant 
treasurer.  These  drafts  were  sent  to  the  builders  by  the  assist- 
ant treasurer  of  the  railroad  company  along  with  receipts  or 
vmichers  for  the  payments,  which  the  builders  would  sign,  and 
return  to  the  officers  of  the  railroad.  The  remaining  1 50  cars, 
numbered  4050  to  4199,  were  built  by  the  Peninsular  Car  Co. 
under  contract  with  and  in  the  name  of  the  Ohio  Central  R. 
Co.,  said  contract  bearing  date  February  ii,  1881,  and  were 
paid  for  by  the  said  railroad  company ;  the  builders  receiving 
payment  from  H.P.  Eells,the  assistant  treasurer  of  the  railroad, 
and  from  the  Commercial  National  Bank  of  Cleveland  on  drafts 
of  the  company.  No  instructions  appear  to  have  been  given  as 
to  numbering  or  lettering  these  150  cars,  which  were  received 
and  went  into  the  possession  of  the  railroad  company  in  Novem- 
ber, 1 88 1. 

It  is  urged  on  behalf  of  petitioner  that  the  railroad  com- 
pany in  making  said  contracts  for  this  equipment  acted,  under 
the  provisions  of  said  leases,  as  the  agent  of  the  trustee.  It  is 
true  that  D.  P.  Eells  makes  that  statement  in  deposition  in  a 
general  way,  but  it  is  manifestly  incorrect  or  untrue,  because  the 
contracts  were  in  almost  every  instance  made  in  advance  of  the 
creation  of  the  so-called  "  agency."  They  antedated  the  leases 
which  undertook  to  make  the  railroad  company  act  as  agent  for 
the  trustee. 

Let  us  next  consider  the  transactions  which  were  had  under 
Lease  B,  No.  2,  executed  March  i,  1882,  which  purported  to 
lease  to  the  Ohio  Central  R.  Co.  2500  coal  cars,  340  box  cars, 
and  13  locomotives.  The  petitioner  claims  that  1 100  coal  cars, 
together  with  the  thirteen  locomotives  and  340  box  cars,  were 
delivered  by  him  to  the  company  under  this  agreement,  which, 
like  the  other  leases,  undertook  to  designate  the  equipment 
leased  by  Schedule  A,  thereto  attached.  The  so-called  **  rental" 
to  be  paid  under  this  lease  was  §180,000  annually,  beginning  on 
the  1st  of  March,  1885,  and  running  to  the  ist  of  March,  1894,  both 
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inclusive.  This  rental,  for  reasons  stated  in  the  petition,  appears 
to  have  been  reduced  at  some  time  to  $100,000  per  annum. 
When  this  instrument  was  executed  neither  the  trustee, 
McGourkey,  nor  the  parties  who  might  afterwards  become  the 
holders  of  the  railroad  company's  obligations,  therein  described 
and  intended  to  be  secured,  either  owned  or  possessed  the  cars 
and  locomotives  which  the  trustee  purported  to  lease ;  nor  was 
any  schedule  of  the  cars  attached  to  the  instrument  at  the  date 
of  its  execution,  but  at  some  subsequent  period  (the  exact  time 
does  not  appear)  ther^  wa3  made  out  and  forwarded  to  said 
trustee  by  some  one  the  following  statement : 

"  OhtQ  Central  Railroad  Company,     {Memorandum^ 

Schedule  A. 

Toledo,  O.,  ,  188  . 

Ohio  Central  Railroad  Car  Trust  Assignment. 

Series  B. 

12  Locomotives,  Nos.  31  to  42,  inc.  ) 
I     "         Bucyrus.   \ 

Coal  Cars,  Nos.  1600  to  2599,  inc 1000 

•*     '*   2600  to  2799,  " 200 

"     "  4000  to  4049,  " 50 

••     "  4050  to  4199,  " 150 

«'     "  4200  to  5299.  " 1 100 

Box  Cats,  "   3160  to  3499,  " 340 

Total 2840" 

— Which  petitioner  exhibits  with  said  Lease  B,  No.  2,  and  claims 
to  be  a  part  thereof  and  descriptive  of  the  equipment  covered 
thereby;  1400  of  the  cars  embraced  therein  being  Nos.  1600  to 
2799,  inclusive,  and  4000  to  4199,  inclusive,  were  embraced  in 
Lease  B,  No.  i,  and  have  already  been  considered.  What  is  the 
history  of  1100  coal  cars,  numbered  4200  to  5299,  inclusive,  em- 
braced in  said  schedule?  On  the  22d  of  October,  1881,  the 
Ohio  Central  R.  Co.  contracted  with  the  Peninsular  Car  Co.  to 
construct  said  cars,  which  were  to  be  delivered  to  the  company 
at  Toledo,  during  the  latter  part  of  1881  and  first  of  1882.  On 
the  15th  of  November,  1881,  Hadley,  the  general  manager  of 
the  railroad  company,  instructed  said  car  company  to  number 
said  1 100  cars  4200  to  5299,  inclusive.  On  the  25th  of  Novem- 
ber, 1881,  when  the  cars  were  being  delivered  and  received,  the 
Ohio  Central  Car  Trust  Association,  "  Series  B,"  was  substituted 
as  the  contractor  for  said  cars  in  place  of  the  Ohio  Central  R. 
Co.,  under  the  following  agreement,  viz. : 

**This  contract  of  Oct.  22,  1 881,  is  by  mutual  consent  this  day 
modified  in  the  following  particulars : 

"  1st.  The  Ohio  Central  R.  Co.  is  released  from  the  same,  and 
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the  Ohio  Central  Car  Trust  Association,  *  Series  B/is  substituted 
as  the  party  of  the  second  part. 

"  2d.  The  number  of  cars  to  be  manufactured  is  reduced  from 
eleven  hundred  and  sixty  to  eleven  hundred. 

**  3d.  Payment  for  cars  is  to  be  made  at  the  option  of  the 
second  party  in  cash  on  delivery  in  lots  of  one  hundred  cars 
each,  or  in  the  paper  of  the  second  party,  indorsed  by  Geo.  I. 
Seney  and  Dan.  P.  Eells,  at  sixty  days  from  the  date  of  dcHvery 
of  cars  in  lots  as  above  at  Toledo. 

"  In  case  of  paper  being  given,  interest  is  to  be  allowed  at  the 
rate  of  six  per  cent,  per  annum. 

'*  The  Peninsular  Car  Works  of  Detroit. 

"  By  Frank  J.  Hecker,  Vice  Pres't  and  Man. 
"  The  Ohio  Central  R.  Co., 

"  By  Dan.  P.  Ellis,  President. 
"  G.  J.  McGourkey,  Trustee. 
"Ohio  Central  Car  Trust,  Series  B., 
'*  By  D.  p.  Eells. 

''Cleveland,  Nov.  25,  1881." 

The  "  Dan.  P.  Ellis  *'  who  signed  said  agreement  for  and  \n 
behalf  of  the  Ohio  Central  R.  Co.  is  and  was  the  same  individual 
as  "  D.  P.  Eells,"  who  executed  it  for  the  Ohio  Central  Car  Trust 
Association,  which  was  purely  an  ideal  and  imaginary  concern 
so  far  as  Lease  B,  No.  2,  now  under  consideration,  was  con- 
cerned. That  car  trust  under  which  these  cars  are  now  claimed 
was  not  then  formed,  and  in  respect  to  that  there  was  no  such 
Ohio  Central  Car  Trust  Association  as  that  for  which  the  said 
Eells  undertook  to  agree  with  himself  as  president  of  the  railroad 
company.  This  singular  transaction  occurring  in  advance  of  the 
execution  of  Lease  B,  No.  2,  which  formed,  if  formed  at  all,  the 
car  trust  association,  whose  trustee  now  claims  said  cars  under 
that  lease,  is  open  to  much  comment  and  unfavorable  criticism. 
It  presents  itself  in  the  questionable  form  of  a  preparation  in 
advance  to  deal  with  property  for  which  the  company  had  con- 
tracted, and  which  was  then  being  furnished  it  in  some  illegitimate 
or  irregular  way.  Except  200  of  said  cars  received  in  March, 
1882,  the  entire  number  were  received  by  the  railroad  company 
on  and  prior  to  February  9,  1882.  How  and  by  uhom  were 
they  paid  for?  This  does  not  clearly  appear.  Notes  to  the 
amount  of  $489,500  were  given  the  car  company  for  the  cars  as 
each  100  were  received  by  the  railroad  company.  Said  notes^ 
except  one  for  $44,500,  given  March  10,  1882,  at  63  days,  all 
bore  date,  and  many  of  them  matured  prior  to,  March  1,  i882» 
They  were  in  the  following  form  : 


Digitized  by  VjOOQ IC 


RAILWAY   MORTGAGES— C A K-TRUST   LEASE — PRIORITY.      315 

"  $44,967.25.  Toledo,  O.,  Dec.  6, 1881. 

"  Sixty  days  after  date,  the  Ohio  Central  R.  Car  Trust  Asso- 
ciation, Series  B,  promises  to  pay  to  the  order  of  Dan.  P.  Eells 
and  Geo  L  Seney,  forty-four  thousand  nine  hundred  and  sixty- 
seven  25-100  dollars  at  the  Metropolitan  National  Bank,  New 
York. 

"Value  received.  Certified  Feb.  7,  1882. 

"  Metropolitan  National  Bank. 
"  Ohio  Central  R.  Car  Trust  Ass. 

"  By  G.  G.  Hadlev,  Agents 
"  No.  Due  " 

— But  by  whom  paid  or  out  of  what  fund  does  not  appear.. 
Such  of  said  notes  as  matured  and  were  paid  prior  to  March  i^ 
1882,  were  not  paid  out  of  the  funds  realized  on  the  company's 
obligations  secured  in  and  by  said  Lease  B,  No.  2.  In  respect 
to  the  340  box  cars  included  in  Schedule  A  to  Lease  B,  No.  2^ 
it  does  not  appear  how  or  from  whom  they  were  acquired  by  the 
railroad  company,  nor  how  or  out  of  what  fund  they  were  paid 
for.  Many  of  them  were  received  by  and  in  the  possession  of  the 
company  before  Lease  B,  No.  3,  was  executed.  As  to  the  13 
locomotives  embraced  in  said  schedule,  the  following  facts  ap- 
pear: The  locomotive  called  "  Bucyrus"  was  an  old  engine  that 
belonged  to  the  Ohio  Central  R.  Co.  It  was  repaired  in  the 
company's  shop,  with  the  company's  material,  and  by  employees 
in  the  service  and  pay  of  the  railroad,  and  was  sold  by  the  presi- 
dent of  the  company  to  said  McGourkey,  trustee.  It  had  been 
repaired  and  returned  to  service  prior  to  the  execution  of  Lease 
B,  No.  2.  Four  other  locomotives  included  in  said  schedule,, 
being  Nos.  39  to  42,  inclusive,  were  built  by  the  Ohio  Central 
R.  Co.  in  its  shops  at  Bucyrus,  with  its  own  material,  and  by  its 
own  labor ;  and  after  being  completed  and  in  the  service  of  the 
company  they  were  transferred  to  said  car  trust.  The  mode  and 
method  of  doing  this  is  shown  in  plaintiff's  exhibit.  The  proceeds 
of  the  sale  of  these  five  engines,  which  were  clearly  the  property 
of  the  company,  were  largely  used  by  the  president,  Eells,. 
in  paying  off  a  note  of  the  railroad  company,  on  which  he  was 
endorser.  Locomotives  numbered  31  to  35,  inclusive,  as  shown 
by  defendant's  exhibit,  were  billed  to  Brown,  Howard  &  Co.,. 
the  contractors  under  the  construction  contract,  who  were  bound 
to  furnish  $560,000  worth  of  equipment  to  the  company,  and  were 
paid  for  by  two  checks  and  three  ten-day  drafts  drawn  by  Had- 
ley,  the  general  manager  of  the  railroad,  on  Watson  H.  Brown  & 
Bro.,  of  New  York,  bankers  for  Brown,  Howard  &  Co.  These 
locomotives  were  paid  for  on  the  30th  of  December,  1881,  and 
January  4,  1882,  before  car  trust,  Series  B,  No.  2,  was  executed 
or  had  any  existence.     The  remaining  locomotives,  Nos.  36  to 
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38,  inclusive,  were  billed  to  the  Car  Trust  Association  Ohio 
"Central  R.,  under  date  of  May  4  and  6,  1882,  and  appear  to  have 
been  paid  for  by  drafts  of  Brown,  Howard  &  Co.  on  G.  J.  Mc- 
Gourkey,  trustee  Ohio  Central  Car  Trust,  at  Metropolitan 
National  Bank,  New  York ;  the  date  of  payment  being  May  27, 
1882. 

Now,  in  the  light  of  the  foregoing  facts  relating  to  the  equip- 
ment in  controversy,  and  to  the  situation  of  the  parties  engaged 
in  the  transactions  embodied  in  said  lease  contracts, 
whetirar  i«-  what  is  the  proper  construction  to  be  placed  upon 
HtMlor^vo^  said  instruments,  and  what  is  their  true  character? 
«BSM.  Are   they  what   on   their  face  they  purport  to  be, 

"  leases,"  by  the  trustee,  or  those  represented  by  him, 
of  equipment  owned  by  him  or  them?  Or  are  they  merely 
mortgages  of  the  Ohio  Central  R.  Co.,  contrived  and  designed 
to  cover  rolling  stock  which  it  might  subsequently  acquire,  and 
intended  to  secure  to  parties  who  would  take  its  obligations 
called  *'  Car-Trust  Certificates,"  the  repayment  of  the  money  ad- 
vanced the  company  thereon  ?  It  is  well  settled  that  neither 
the  name  which  the  parties  may  give  to  an  instrument,  nor  any 
particular  provision,  disconnected  from  all  others,  will  determine 
the  true  character  of  the  contract,  but  that  the  ruling  intention 
of  the  parties,  as  gathered  from  the  whole  instrument,  the  situa- 
tion of  the  subject-matter  of  the  contract,  and  the  circumstances 
surrounding  the  transaction,  must  be  looked  to  in  order  to  as- 
certain and  determine  its  true  character  and  meaning.  Thus  in 
Heryford  v.  Davis,  102  U.  S.  235,  a  manufacturer  of  cars  con- 
tracted to  "  loan  "  certain  cars  to  a  railroad  company  "  for  hire  ** 
at  a  stipulated  price,  payable  in  certain  instalments,  for  which 
the  railroad  company  executed  its  notes,  on  the  payment  of 
which  the  car  company  was  to  "  relinquish  *'  the  cars  to  the  rail- 
road company.  It  was  also  agreed  that  upon  default  on  any  of 
the  notes  the  car  company  might,  at  its  option,  retake  the  cars 
and  sell  them,  retaining  for  its  own  use  all  payments  received  up 
to  that  time,  and  keeping  the  amount  unpaid  out  of  the  pro 
ceeds  and  returning  the  surplus,  if  any,  to  the  railroad  company. 
In  construing  this  contract,  Mr.  Justice  Strong,  speaking  for  the 
court,  said : 

"It  is  the  legal  effect  of  the  whole  which  is4:o  be  sought  for. 
The  form  of  the  instrument  is  of  little  account.  Though  the 
contract  industriously  and  repeatedly  spoke  of  loaning  the  cars 
to  the  railroad  company  for  hire  for  four  months,  and  deliver 
ing  them  for  use  for  hire,  it  is  manifest  that  no  mere  bailment 
tor  hire  was  intended.  ...  It  appears  equally  clear  to  us  that 
the  contract  was  not  one  for  a  conditional  sale." 

And  after  reciting  the  provisions  of  the  contract  the  court 
proceed : 
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''  In  view  of  these  provisions,  we  can  come  to  no  other  con* 
ciusion  than  that  it  was  theintention  of  the  parties,  maoifested  by 
the  agreement,  that  the  ownership  of  the  cars  should  pass  at  once 
to  the  railroad  company  in  consideration  of  their  .becoming 
debtor  for  the  price.  Notwithstanding  the  efforts  to  cover  up 
the  real  nature  of  the  contract,  its  substance  was  an  hypotheca- 
tion of  the  cars  to  secure  a  debt  due  to  the  vendors  for  the  price 
of  a  sale.'* 

In  Frank  v.  Railroad  Co.,  23  Fred.  Rep.  123,  Hallett,  J.,in  dis- 
cussing a  contract  of  similar  character,  said  : 

"  These  instruments  in  the  form  of  leases,  and  having  some- 
what the  aspect  of  conditional  sales,  were  a  disguise  of  the  real 
transaction  between  the  parties.  The  rolling  stock  was  not  at 
any  time  owned  or  held  by  the  parties  assuming  to  lease  the 
same,  or  by  any  one  represented  by  such  parties.  Under  the 
first  contract  the  *  Philadelphia  &  Colorado  Equipment  Trust,' 
an  association  of  shareholders  to  the  amount  of  $500  each,  fur- 
nished money  with  which  the  railroad  company  either  bought  or 
constructed  cars  and  locomotives  for  its  own  use.  In  like  man- 
ner, under  the  contracts  with  the  Rio  Grande  Extension  Co., 
the  railroad  company  bought  or  constructed  rolling  stock  for  its 
own  use  with  money  furnished  by  shareholders  through  the 
Guarantee  Trust  and  Safe  Deposit  Co.,  to  be  returned  with  in- 
terest from  the  payments  made  under  the  contract  by  the  railroad 
company.  Thus  it  appears  that  the  payees  of  these  instruments 
cannot  stand  in  the  character  assumed  by  them  of  lessors  of  the 
rolling  stock,  and,  in  so  far  as  they  may  have  any  position  in  the 
law,  they  are  to  be  regarded  as  mortgagees  of  the  property." 

In  the  present  case  the  instruments  under  which  the  peti- 
tioner claims  were  clearly  not  contracts  of  bailment,  contem- 
plating merely  the  use  of  the  equipment  by  the  rail-  initniaimta 
road  company.  The  provisions  of  the  contracts  are  noteoatraeu 
whoUyinconsistent  with  such  a  construction.  Neither  J^JilSiu^. 
can  the  contracts  be  regarded  as  conditional  sales  of  aiuie»-Their 
the  rolling  stock  described  therein,  for  the  reason  ■»*■'•• 
that  such  rolling  stock  was  not  at  the  time  owned  or  held  either 
by  the  trustee  or  those  whom  he  might  thereafter  represent 
as  the  holders  of  the  obligations  issued  by  the  railroad  com- 
pany and  intended  to  be  secured  in  and  by  said  instrunients. 
These  obligations,  called  **  Car-Trust  Certificates,"  but  in  reality 
the  coupon  bonds  of  the  Ohio  Central  R.  Co.,  were  not  exe- 
cuted and  delivered  as  evidence  of  the  purchase-money  price  of 
the  rolling  stock,  which  the  railroad  company  was  buying  from 
the  lessor,  who  had  no  such  rolling  stock  to  sell,  but  they  were 
the  evidence  of  the  company's  indebtedness  for  money  ad- 
vanced for  its  use.  It  is  true  that  the  fund  so  advanced  was 
to  be    used    in   the   purchase,  construction,  or    acquisition   of 
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equipment  for  the  railroad  company,  and  the  obligations  of 
the  railroad  company  given  for  the  repayment  of  the  funds  so 
furnished  were  to  be  secured  by  a  lien  on  the  rolling  stock 
of  the  company.  The  payers  or  holders  of  these  obligations, 
or  their  representative,  McGourkey,  trustee,  cannot  stand  in  the 
character  assumed  by  him,  or  them,  of  lessors  of  this  rolling 
stock.  The  subscribers  to  the  fund  advanced  to  the  company, 
and  for  which  its  obligations  were  issued,  occupy  simply  the 
position  of  mortgagees,  and  the  so-called  "leases**  constitute 
at  best  nothing  more  than  a  lien  or  security  in  the  nature  of 
a  mortgage  for  the'  repayment  of  advances  made  the  railroad 
company,  and  which  its  obligations  given  for  the  so-called  "  ren- 
tal" were  intended  to  repay.  These  mortgages  made  to  secure 
the  payment  of  its  obligations,  so  incurred,  covered  and  em- 
braced, as  we  have  already  seen,  rolling  stock  and  locomotives 
to  a  large  amount,  which  the  company  had  previously  con- 
tracted for,  received  and  paid  for,  or  constructed  itself  with 
its  own  material  and  labor.  In  respect  to  such*  rolling  stock 
and  engines  thus  previously  contracted  for  by  the  company, 
and  by  it  received  and  paid  for,  and  also  in  respect  to  the  five 
engines  built  at  its  own  shops,  with  its  own  labor  and  material, 
and  which  after  completion,  as  Eells,  the  president  of  the  rail- 
road company,  states,  were  "conveyed  "  to  the  car-trust  people, 
who  paid  for  them  after  they  were  finished  and  in  the  posses- 
sion of  the  railroad,  it  is  clear  that  the  complainant,  the  Central 
Trust  Co.,  has  the  superior  or  paramount  lien  under  the  "after- 
acquired  property'*  clause  of  the  mortgage  executed  by  the 
company  January  i,  1880,  to  secure  its  first-mortgage  bonds. 
In  reaching  this  conclusion  as  to  the  true  character  and  con- 
struction of  said  "  leases,"  and  of  the  relative  rights  of  the  trus- 
tee thereunder,  and  of  the  complainant  under  the  "  after-ac- 
quired property  "  clause  of  its  mortgage,  the  court  is  not  unmind- 
ful of,  nor  does  it  intend  to  disregard,  the  principle  announced  by 
the  supreme  court  in  U.  S.  v.  Railroad  Co.,  12  Wall.  362,  that  the 
rights  of  a  party  furnishing  rolling  stock  to  a  railroad  company, 
whether  he  retains  the  title  thereto  under  a  conditional  sale  or 
merely  stipulates  for  a  lien  thereon  for  unpaid  purchase  money, 
are  superior  to  those  of  a  prior  mortgagee  claiming  a  lien  upon 
or  title  to  such  rolling  stock  as  "  after-acquired  property."  It 
is  not  questioned  that  "  a  mortgage  intended  to  cover  after-ac- 
quired property  can  only  attach  itself  to  such  property  in  the 
condition  in  which  it  comes  into  the  mortgagor's  hands."  But 
as  regards  the  bulk  of  the  equipment  in  controversy,  that  prin- 
ciple does  not  avail  or  benefit  the  petitioner,  for,  as  already 
shown,  neither  he  nor  those  he  represents  had  any  title  to  or 
lien  upon  such  portion  of  the  rollincj  stock  when  the  same  came 
into  the  possession  and  control  of  the  railroad  company. 
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It  is  claimed  for  the  petitioner  that  although  the  cars  and  lo- 
comotives in  question  were  in  most  instances  built  for  the  rail- 
road company  under  contracts  made  with  the  com- 
pany and  in  its  own  name,  and  were  first  received  by  CreitioBof 
the  company  and  paid  for  by  its  officers  in  the  usual  {n^tr^rt  ©"**" 
and  ordinary  course  of  business,  the  money  so  used  niiiisf  stock, 
in  paying  for  the  equipment  came  from  the  fund  ad- 
vanced by  the  subscribers  for  the  car-trust  certificates  of  the  com- 
pany, and  that  this  use  of  the  fund  so  raised  created  an  equita- 
ble lien  or  resulting  trust  in  or  upon  such  rolling  stock,  which 
would  be  prior  in  right  to  the  lien  of  complainant.  Under  the 
contracts  for  the  construction  of  the  equipment  the  cars  were 
to  be  and  were  paid  for  on  or  after  delivery  to  the  railroad  com- 
pany. Now,  so  far  as  the  petitioner's  rights  depend  upon  the 
assertion  of  an  equitable  lien  or  resulting  trust  (if  such  a  trust 
can  be  set  up  and  enforced  in  respect  to  personal  property)  grow- 
ing out  of  the  alleged  fact  that  the  funds  of  his  cestui  que  trust 
were  used  and  applied  in  paying  for  this  equipment,  the  burden 
of  proof  is  upon  the  petitioner  to  show  the  particular  car  or 
cars  and  locomotives  which  were  so  paid  for.  He  must  trace 
his  so-called  "trust  funds"  into  the  identical  cars  and  locomo- 
tives on  which  he  asserts  his  equity  or  lien.  This  he  has  utterly 
failed  to  do,  with  the  exception  of  the  three  engines  Nos.  36, 37, 
and  38,  in  Schedule  A  to  Lease  B,  No.  2.  The  evidence  fails  to 
show  what  particular  cars  and  locomotives  were  paid  for  with 
the  funds  subscribed  for  the  company's  car-trust  certificates, 
which  were,  in  legal  effect  and  operation,  bonds  of  the  company. 
But  even  if  it  had  been  or  could  be  shown  that  funds  raised  as 
these  were  and  placed  to  the  credit  of  the  "equipment  account 
of  the  Ohio  Central  R.  Co.,"  and  thence  transferred  to  the  credit 
of  the  company  itself,  were  actually  employed  in  paying  for  cer- 
tain specific  cars,  it  is  still  doubtful  whether,  in  respect  to  such 
cars,  the  petitioner  would  thereby  establish  a  right  to  a  lien 
thereon  superior  to  that  of  the  complainant.  The  transactions 
involved  in  these  so-called  "  leases "  and  the  several  car  trusts 
formed  thereunder,  when  analyzed,  amount  in  substance  and  ef- 
fect to  nothing  more  than  this:  that  money  was  loaned  the 
company,  for  which  it  was  to  execute  its  bonds,  which  were  to 
be  secured  by  mortgage  upon  its  rolling  stock,  such  rolling  stock 
to  be  selected  and  designated  by  itself  at  some  future  day,  out 
of  its  general  stock  of  equipment,  and  by  its  statement,  called  a 
"  schedule,"  be  attached  to  said  mortgage.  It  was  thus  left  to 
the  officers  of  the  company,  many  of  whom,  with  its  president, 
were  interested  in  said  car-trust  certificates,  to  determine  and  in- 
dicate what  cars  and  locomotives  should  come  within  the  opera- 
tion of  these  mortgages  miscalled  **  leases."  If  a  transaction  of 
this  character,  and  conducted  as  this  business  was,  can  be  sus- 
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tained,  and  held  to  confer  superior  rights  to  the  lien  of  prior 
mortgages  containing  "  after-acquired  property  "  clauses  suffi- 
ciently broad  to  cover  the  same  property,  then*  such  "  after-ac- 
quired property  "  clauses  of  mortgages  will  become  idle  and  use- 
less provisions,  because  by  the  easy  contrivayice  of  so-called  "  car 
trusts"  and  **  car-trust  certificates"  of  the  mortgagor,  all  subse- 
quently-acquired property  may  be  readily  taken  out  of  their 
operation.  The  present  is  readily  distinguishable  from  that  class 
of  cases  in  which  carcompanies,  or  manufacturers  or  other  actual 
owners  of  cars,  lease  or  conditionally  sell,  or  sell  absolutely, 
with  lien  retained  for  purchase  money,  certain  equipment  to 
railroads.  It  discloses  a  new  contrivance  for  raising  money  ard 
floating  additional  mortgage  securities  of  railroad  companies^ 
which  practically  destroys  all  benefit  of  the  "after-acquired 
property  "  clauses  of  modern  mortgages.  The  court  should  hold 
parties  claiming  or  asserting  rights  under  such  instruments  as 
these  under  consideration  to  strict  proof  of  their  claims,  if  the 
transaction  as  conducted  in  this  instance  is  upheld  at  alL  The 
petitioner  has,  in  the  opinion  of  the  court,  shown  a  superior 
right  to  the  three  engines  numbered  36,  37,  and  38,  inclusive, 
included  in  Schedule  A  to  Lease  B,  No.  2.  In  respect  to  the 
1 100  coal  cars  numbered  4200  to  5299,  inclusive,  embraced  in 
said  schedule,  the  evidence  leaves  the  question  of  the  superior 
right  as  between  petitioner  and  complainant  in  great  doubt. 
Many  of  said  cars  were  received  and  paid  for  before  said  Lease 
B,  No.  2,  was  executed.  The  great  majority  of  them  were  in  the 
possession  and  service  of  the  railioad  company  prior  to  March  i, 
1882.  How  or  by  whom  they  were  paid  for  does  not  appear; 
nor  out  of  what  particular  funds.  They  were  all  contracted  for 
originally  by  the  railroad  company.  The  president  of  the  road 
subsecjuently,  on  the  25th  of  November,  1881,  before  the  car 
trust  under  Lease  B,  No.  2,  was  ever  formed,  assumed  the  right 
to  transfer  that  contract  to  a  so-called  "  Ohio  Central  Car-Trust 
Association,"  not  then  in  existence,  which  he  undertook  to  repre- 
sent. It  is  doubtful  whether  a  transaction  so  suspicious,  and 
conducted  by  the  company's  president,  who  was  then,  or  short- 
ly thereafter,  the  holder  of  car-trust  certificates  of  the  road  to  the 
amount  of  $50,000,  should  be  sanctioned  and  sustained.  It  is 
not,  however,  deemed  necessary  to  the  determination  of  the 
present  controversy  to  decide  the  question  as  to  who  has  the 
superior  right  and  title  to  tlie  1 100  coal  cars.  No  rental  was 
due  thereon  by  the  company,  under  the  terms  of  the  contract, 
till  March  I,  1885.  The  company,  and  the  receiver  appointed 
September  30,  1883,  had  the  right  to  use  said  cars  free  of  charge 
till  default  was  made  in  the  payment  of  the  first  instalment, 
maturing  March  I,  1885.  So  far  as  the  petitioner  has  estab- 
lished any  right  to  or  lien  upon  the  equipment  in  controversy. 
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it  clearly  appears  that  he  has  already  been  paid  therefor  by  the 
company,  and  the  receiver  more  than  he,  or  those  he  represents, 
were  entitled  to,  and  his  claims  for  further  payments,  and  for 
additional  compensation  for  the  use  of  said  equipment  by  the 
receiver,  are  disallowed,  and  his  exceptions  to  the  report  of  the 
special  master  are  overruled.  Complainant's  exceptions  to  the 
report  are  sustained.  The  petitions  of  McGourkey,  trustee,  will 
be  dismissed  at  his  costs.  He  will  be  further  taxed  with  the 
costs  of  the  reference  to  the  special  master.  The  fund  in  court 
will  remain  subject  to  the  further  order  of  the  court,  and  com- 
plainant is  left  at  liberty  to  take  such  steps  as  may  be  deemed 
proper  to  recover  possession  of  the  equipment  in  question. 

Relative  Priorities  in  the  Foreclosure  of  Railway  Mortgagesi— See  St.  Louis, 
etc.,  R.  Co.  V.  Cleveland,  etc..  R.  Co.,  33  Am.  &  Eng.  R.  R.  Cas.  16,  note, 
3'- 


Beekman 

V, 

Hudson  River  W.  S.  R.  Co.  et  al, 

{C/.  S.  Circuit  Court,  5.  Z>.  New  York,  April  26,  1888.) 

Railway  Mortgages— Foreclosure — Jurisdiction  of  U.  S.  Circuit  Coart. — 
The  circuit  court  of  the  southern  district  of  New  York  has  jurisdiction  of 
a  suit  to  foreclose  a  railroad  mortgage  executed  upon  its  right  of  way 
granted  to  it  by  congress,  together  with  its  improvements  thereon,  through 
the  United  States  reservation  at  West  Point  in  the  state  of  New  York. 

Same— Pendency  of  Foreclosure  in  State  Court— Effect  on  Suit  in  Federal 
Court. — ^The  fact  that  a  suit  by  trustees  to  foreclose  a  railroad  mortgage  is 
pending  in  the  state  courts  will  not  bar  a  similar  action  by  a  second  bond 
holder  in  the  federal  court. 

Same— Suit  by  Trustees—When  Bondholder  may  Bring  Action. — Where 
the  trustees  of  a  railroad  mortgage,  p;iveii  upon  a  written  request  of  the 
holders  of  a  majority  in  amount  of  outstanding  bonds  made  in  pursuance 
of  a  provision  contained  in  the  mortgage,  file  a  bill  to  foreclose  in  the 
state  courts,  which  is  dismissed  for  want  of  jurisdiction,  from  which  dis- 
missal they  appeal,  and  before  the  determination  of  the  appeal  they  are 
urged  by  a  bondholder  to  renew  the  litigation  in  the  federal  courts  but 
refuse  to  do  so,  such  bondholder  may  properly  brmg  a  suit,  either  himself 
or  in  his  own  name,  to  the  extent  of  accrued  and  unpaid  interest. 

Same-S.uit  by  Bondholder — Delay— Bar  of  Statute. — Where  there  is  no 
pretence  that  a  suit  brought  on  the  part  of  a  bondholder  to  foreclose  a 
railroad  mort<i[age  is  barred  by  any  statute  of  limitation,  if  delay  for  any 
less  period  than  that  prescribed  by  statute  is  sought  to  be  availed  of  in  bar 
of  complainant's  right  to  recover,  the  fact  of  such  delay  is  a  mixed  ques- 
tion of  law  and  fact  which  should  not  be  passed  upon  on  demurrer. 
86  A.  &  E.  R.  R.  Cos.— 21 
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Same— Mortgage  by  Different  Companies— Necessary  Parties.— Where  a 
bill  to  foreclose  a  railroad  mortgage  executed  by  two  companies  sets  out 
the  respective  incorporations  and  grants  of  the  original  franchises  to  one 
of  the  companies,  the  practical  consolidation  of  the  two  companies,  the 
expenditure  of  large  sums  by  the  consolidated  companies  in  the  construc- 
tion of  a  road,  and  the  execution  of  a  mortgage  thereon,  and  traces  the 
franchises  through  numerous  mesne  conveyances  into  the  hands  of  a  third 
company,  by  which  it  is  leased  to  a  fourth,  such  latter  companies  being 
respectively  owners  of  the  equity  of  redemption  and  lessee  In  possession, 
are  properly  made  parties  to  the  foreclosure. 

Same — Incorporation  of  Company— Estoppel  to  Deny.— In  an  action  to 
foreclose  a  mortgage  executed  by  two  companies  lo  one  of  which  the  fran- 
chise was  originally  granted,  and  to  which  franchise  a  third  company  had 
succeeded  through  numerous  mesne  conveyances,  and  had  leased  to  a 
third  company  for  975  years,  it  not  appearing  by  the  pleadings  or  the  evi- 
dence that  the  validity  of  the  incorporations  of  the  original  company  had 
ever  been  questioned  in  direct  proceedings  brought  for  that  purpose,  and 
it  being  averred  that  such  original  company  had  acted  continuously  as  a 
corporation,  had  acquired  the  mortgage  premises,  and  executed  the  mort- 
gage as  such,  received  the  proceeds  of  the  bonds,  and  put  them  into  the 
construction  and  operation  of  the  road,  the  companies  succeeding  to  the 
franchise  are  estopped  from  setting  up  that  the  original  company  had 
never  been  duly  incorporated,  and  hence  a  demurrer  by  them  on  that 
ground  should  be  dismissed. 

Same — Defence  by  Transferee— Estoppel. — Where  a  railroad  mortgage 
was  executed  jointly  by  the  grantee  of  the  original  franchise  and  another 
company,  covering  the  railways  already  constructed  or  thereafter  to  be 
constructed  and  the  franchise  owned  by  each,  for  the  purpose  of  building 
and  operating  their  respective  lines,  the  bonds  secured  being  those  of  the 
other  company  issued  to  enable  it  to  acquire  a  lease  from  the  original  com- 
I'any  of  the  road  and  entire  property  including  the  franchise,  and  to  build 
arid  operate  its  road,  etc.,  and  the  original  company  leased  its  fran- 
chise for  the  full  corporate  term  of  the  other  company,  and  transferred  to 
it  its  entire  capital  stock,  and  thereafter  the  property  and  franchise  passed 
through  mesne  conveyances  into  the  hands  of  a  third  company  who  leased 
them  to  a  fourth,  the  two  last  companies  are  estopped  to  dispute  the  valid- 
ity of  the  mortgage,  and  hence  a  demurrer  to  a  bill  to  foreclose  such 
mortgage  should  be  dismissed. 

In  equity.  On  demurrer  to  bill  for  foreclosure  of  a  railroad 
mortgage  for  a  receiver  and  an  account.  This  is  a  suit  brought 
oy  the  complainant,  the  holder  of  1 5  bonds  of  Siooo  each,  dated 
June  I,  1888,  and  made  by  the  defendant,  the  West  Shore  Hud- 
son River  R.  Co.,  payable  20  years  after  date  with  interest  paya- 
ble ♦  semi-annually  on  December  i  and  June  i  of  each  year. 
The  bonds,  together  with  others  of  the  same  issue,  are  alleged  to 
be  secured  by  a  trust  deed  or  mortgage  bearing  even  date  made 
by  the  said  obligor  company  and  the  Hudson  River  West  Shore 
R.  Co.  to  the  defendants,  Murdock  and  Duncan,  as  trustees  of 
certain  premises  and  franchises.  The  suit  is  brought  to  enforce 
complainant's  rights  and  equities  as  holder  of  the  bonds,  and  as 
cestui  que  trust  under  said  trust  deed  or  mortgage  of  the  entire 
authorized  issue,  which  was  2000  bonds,  aggregating  $2,000,000, 
$841,000  were  actually  issued.     All  of  which  bonds,  except  144, 
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have  been  extinguished.  The  Hudson  River  West  Shore  Co. 
was  organized  September  15,  1867,  for  the  purpose  of  construct- 
ing, etc.,  a  railroad  commenced  at  Pierpont  and  terminating  at 
Newburgh,  in  the  state  of  New  York,  between  which  points  the 
company  duly  located  and  adopted  its  route,  passing  across 
property  belonging  to  the  United  States  at  West  Point.  Under 
the  act  of  congress  approved  December  14,  1867  (15  U.  S.  Stat. 
33),  the  company  was  authorized  by  the  United  States  to  locate 
and  operate  its  road  on  the  line  across  the  property  belonging 
to  the  United  States  government  at  West  Point,  such  location 
to  be  made  under  such  regulations  as  should  be  approved  by 
the  secretary  of  war,  who  duly  approved  the  location  across  the 
reservation  and  prescribed  and  approved  certain  regulations 
governing,  and  under  which  said  road  should  be  constructed  and 
operated.  The  West  Shore  Hudson  River  R.  Co.  was  organized 
October  26,  1867,  and  thereafter  located  and  adopted  its  route 
pursuant  to  the  provisions  of  its  charter.  Prior  to  the  execution 
of  the  bonds  and  mortgage,  an  agreement  was  entered  into  be- 
tween these  companies  that  the  Hudson  River  West  Shore  Co. 
should  build  and  construct  its  road  fast  as  possible,  and  as  soon 
as  the  road  should  be  built,  it  would  lease  its  road  and  all  lands 
whereon  it  was  built,  together  with  the  rights,  easements, 
etc.,  connected  therewith  for  the  full  and  unexpired  term  of  its 
charter  to  the  West  Shore  Co.,  it  being  also  agreed  that  the  lat- 
ter company  should  be  entitled  to  said  lines  as  soon  as  it  should 
have  paid  the  moneys  expended  by  the  former  company  in  the 
purchase  of  its  right  of  way,  location,  etc.,  or  should  have  as- 
sumed or  become  responsible  for  the  same,  and  that  all  sums 
furnished  by  the  said  West  Shore  Co.,  or  expended  for  the  bene- 
fit of  the  Hudson  River  West  Shore  Co.,  and  all  bonds  made  by 
the  former  company,  and  deliver  to  the  latter  or  applied  or  ap- 
propriated to  its  use  and  benefit,  should  be  credited  on  account. 
The  bonds  were  issued  by  the  West  Shore  Co.  to  enable  it  to 
carry  out  the  foregoing  agreement  to  acquire  said  lease,  and  to 
complete  and  operate  its  road  ;  the  mortgage  made  by  both  of 
the  companies  referring  to  the  agreement  as  to  the  issue  of  the 
bonds,  ail  mortgaging  the  railways  of  the  parties  of  the  first 
part  constructed  or  to  be  constructed  within  certain  specified 
limits,  and  through  property  owned  or  thereafter  to  be  ac- 
quired. Ten  days  after  the  execution  of  this  mortgage  the  en- 
tire capital  stock  of  the  Hudson  River  Co.  was  transferred  to 
the  West  Shore  Co.,  and  all  the  franchises,  etc.,  of  the  former 
company  transferred  and  leased  to,  and  thereafter  held  and 
possessed  by  the  latter  company:  the  road  having  since  been 
constructed  and  operated  in  compliance  with  the  regulations  of 
the  secretary  of  war. 

The  New  York,  West  Shore,  and  Chicago  R.  Co.  was  organ- 
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ized  July  13,  1870,  for  the  purpose  of  constructing  a  railroad 
along  the  west  shore  of  the  Hudson  river,  and  in  locating  its 
route  it  adopted  the  lines  of  West  Shore  Hudson  River  R.  Co., 
through  the  counties  of  Rockland  and  Orange ;  and  on  April  10, 
1 87 1,  the  former  company  mortgaged  its  property,  including 
such  as  it  might  thereafter  acquire  from  the  Hudson  River,  West 
Shore,,  and  the  Hudson  River  West  Shore  Cos.,  the  latter 
of  which  companies  on  July  21,  1871,  transferred  and  set  over 
to  the  New  York,  West  Shore  &  Chicago  Co.  all  its  property, 
franchises,  etc.,  including  those  of  the  Hudson  River  West  Shore 
Co.,  and  all  its  interest  and  property  therein.  The  mortgage  of 
the  New  York,  West  Shore  &  Chicago  Co.  was  foreclosed  May 
4,  1878,  and  a  deed  given  February  7,  1879. 

The  New  York  West  Shore  R.  Co.  was  organized  February 
18,  i880i  to  construct  and  operate  a  road  on  the  west  shore  of 
the  Hudson  river,  and  adopted  in  whole  or  in  part  the  line  of 
the  West  Hudson  River  R.  Co.,  and  of  the  Hudson  River  West 
Shore  R.  Co.;  and  on  April  3,  1880,  the  North  River  R.  Co. 
was  organized,  which  also  adopted  the  line  and  location  of  the 
two  original  routes.  The  purchasing  committee,  to  whom  the 
deed  on  foreclosure  of  the  mortgage  by  the  New  York  and  Chi- 
cago R.  Co.  was  given,  transferred  its  purchase  on  August  5, 
1880,  to  one  Jordan,  who,  on  August  27,  1880,  transferred  the 
same  to  the  New  York,  West  Shore  &  Buffalo  Co.,  and  on  the 
same  day  the  said  company  transferred  all  its  property,  fran- 
chises, etc.,  in  the  counties  of  Rockland  and  Orange,  to  the 
Northern  River  R.  Co. 

The  Northern  River  R.  Co.  was  organized  May  5,  1881,  being 
the  consolidation  of  the  Northern  River  R.  Co.  with  another 
corporation.  On  May  12,  1881,  the  New  York,  West  Shore  & 
Buffalo  Co.  further  ratified  and  confirmed  the  transfer  of  August 
27,  1880,  and  on  or  about  June  14,  1881,  the  Northern  River 
R.  Co.  was  consolidated  with  the  New  York,  West  Shore  & 
Buffalo,  under  the  name  of  the  New  York,  West  Shore  & 
Buffalo  R.  Co.,  which  last  named  company  on  August  5,  1881, 
executed  a  mortgage  covering  all  its  property,  which  was  fore- 
closed in  1885,  and  a  deed  given  to  J.  Pierpont  Morgan  and  two 
others. 

The  West  Shore  R.  Co.  was  organized  December  5,  1885,  its 
route  coincided  with  the  original  line,  and  on  the  same  day  the 
said  Morgan  and  his  associates  transferred  to  that  company  all 
the  property,  rights,  etc.,  of  the  late  New  York,  West  Shore  & 
Buffalo  Co. ;  and  on  the  same  day  the  West  Shore  R.  Co.  leased 
the  property  to  the  New  York  Central  &  Hudson  River  R.  Co, 
for  the  period  of  975  years.  * 

Ashhel  Green  and  Hoivard  Mansfield  for  the  demurrer. 

Fra7ik  F.  Van  Derveer  {Adrian  H,  Joline  and*  William  Allen 
Butler^  of  counsel),  eonira. 
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Lacombe,  J. — I.  The  first  ground  of  demurrer  suggested  is 
that  this  court  has  no  jurisdiction  of  the  subject-matter  of  the 
suit;  that  it  is  a  suit  in  rem,  to  establish  the  lien  of 
a  mortgage,  and  foreclose  the  same ;   and  that  the  Jri!*^^^^!. 
mortgaged  premises  are  wholly  in  territory  not  within 
the  southern  district  of   New  York.     By  certain  acts   of  the 
legislature  of  New  York,  the   jurisdiction  of  that  state  in  and 
over  the  land  belonging  to  the  United  States  at  West  Point  was 
ceded  to  the  federal  government.     Ownership  of  and  jurisdic- 
tion over  such  territory  are   both  in  the  United  States,  and 
therefore,   as  demurrants   contend,    "those    lands  are   wholly 
excluded  from  the  territory  of  the  state."     By  section   541  of 
the  Revised  Statute^  of  the  United  States,  the  state  of  New 
York  is  divided  into  three  districts,  the  northern  and  eastern 
of  which   are  described  as  including  certain   counties  of  said 
state,  with  the  waters   thereof,  while   the   southern  district  is 
defined  as  including  "  the  residue  of  said  state,  with  the  waters 
thereof."     Hence  it  is  contended  that  the  government  reserva- 
tion, being  no  longer  a  part  of  the  state  for  any  purpose,  is  not  in- 
cluded within  such  residue,  and  therefore  is  not  within  the  south- 
ern district  of  New  York.   The  authorities  cited  in  support  of  this 
proposition  fall  within  one  or  other  of  two  groups.     To  the  first 
belong  such  decisions  as  that  of  the  New  York  supreme  court 
in   Murdock  7k  Railway  Co.,   Orange  special  term,  December, 
1885,  which  was  a  suit  brought  by  the  trustees,  who  are  defend- 
ants here,  to  foreclose   this  very  mortgage.     They  hold   that 
when    the    state    has  by  express  statute  turned  over  to  the 
federal  government   a    portion    of   its   territory,  indicating  in 
plain  language  its  intention  no  longer  to  claim  or  exercise  juris- 
diction therein,  the  inhabitants  of    the  ceded  tract  thereafter 
neither  have  political  nor  civil  rights,  nor  are  liable  to  the  bur- 
dens  of  citizenship  under  the  laws  of  the  State.     Inasmuch  as 
the  federal  constitution,  art  i,  §  8,  subd.  16,  authorizes  congress 
to  exercise  exclusive  jurisdiction  over  such  places,  state  statutes 
abandoning  state  jurisdiction  therein  are  held  to  have  accom- 
plished their  evident  intent.     State  jurisdiction  is  thereafter  at 
an  end.     To   this  group   belong  Dibble  v.  Clapp,  31  How.  Pr. 
420 ;  Com.  V.  Clary,  8  Mass.  72,  i  Mete.  580 ;  Mitchell  v,  Tibbetts, 
17  Pick.  298.     To  the  other  group  belong  those  cases  in  which 
it  is  held  that  when  congress  in  organizing  territorial  govern- 
ments, or  establishing  the  limits  of  jurisdiction  for  some  par- 
ticular tribunal,  has  expressly  excepted   certain   lands  out  of 
such  jurisdiction  or  government,  they  constitute  no  part  of  such 
territoiy  or  district,  although  they  are  included  within  its  geo- 
graphical boundaries.     Here  again  the  federal  statute  is  inter- 
preted according   to  its  plain  intent.     To  this  group  of  cases 
belong  U.  S.  v,  Dawson,  15   How.  467;    Langford  v,  Monteith, 
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I02  U.  S.  145  ;  Harkness  v.  Hyde,  98  U.  S.  476.  The  ques- 
tion raised  by  the  demurrer  in  this  case,  however,  is  controlled 
by  none  of  the  decisions  above  cited.  By  section  2  of  the  act  of 
September  24,  1789,  "to  establish  the  judicial  courts  of  the 
United  States''  (chapter  20,  i  St.  at  Large,  73%  the  United 
States  were  divided  "  into  thirteen  districts,  to  be  limited  and 
called  as  follows:  .  .  .  One  to  consist  of  the  state  of  New 
York,  and  to  be  called  *  New  York  district,'  etc."  By  this  act 
the  lands  in  question  were  undoubtedly  included  in  the  district 
named.  What,  if  anything,  has  taken  them  out  of  it?  The 
earliest  state  statute  cited  in  the  briefs  of  counsel  ceding  juris- 
diction to  lands  at  West  Point  is  chapter  64  of  1826.  Later  acts 
are  found  as  chapter  359  of  1875,  and  chapter  410  of  1876.  It 
may  be  that  there  are  earlier  statutes  bearing  on  the  subject, 
but  it  is  altogether  improbable  that  any  of  them  antedated  the 
establishment  of  the  military  academy  in  1802.  These  state 
statutes,  however,  are  of  course  powerless  to  effect  an  amend- 
ment of  a  federal  statute,  under  which  congress  has  regulated 
the  exercise  of  federal  jurisdiction  by  federal  courts.  Such  an 
amendment  must  be  found,  if  at  all,  in  the  federal  statutes  them- 
selves. In  i8i4  (chapter  49,  3  St.  at  Large,  120)  the  state  of 
New  York  was,  "  for  the  more  convenient  transaction  of  busi- 
ness in  the  courts  of  the  United  States,"  divided  into  two 
districts,  "in  manner  following,  to  wit:  The  counties  of  Rens- 
selaer, Albany,  Schenectady,  Schoharie,  and  Delaware,  together 
with  all  that  part  of  the  said  state  lying  south  of  the  said  above- 
named  counties,  shall  compose  one  district,  to  be  called  the 
*  Southern  district  of  New  York  ;*  all  the  remaining  part  of  said 
state  shall  compose  another  district,  to  be  called  the  *  Northern 
district  of  New  York.'  "  In  18 18  (chapter  32,  3  St.  at  Large, 
414)  the  counties  of  Albany,  Rensselaer,  Schenectady,  Schoharie, 
and  Delaware  were  transferred  from  the  southern  to  the  north- 
ern district.  These  statutes  were  passed  before  the  first  state 
act  of  cession  above  cited,  and  when,  for  all  that  appears  in  this 
case,  the  lands  in  question  were  politically,  as  well  as  geographi- 
cally, a  part  of  the  state  of  New  York.  Even  had  the  cession 
been  made  before  their  passage,  however,  it  could  not  fairly  be 
claimed  that,  by  an  act  plainly  providing  solely  for  the  division 
of  a  district  already  provided  by  law  with  the  machinery  by 
which  federal  jurisdiction  was  exercised  in  every  part  of  it,  some 
portion  of  the  district  so  divided  was  deprived  of  the  exercise  of 
that  machinery  altogether.  The  intention  of  the  legislature, 
when  plainly  deducible  from  the  language  used,  will  prevail  over 
a  mere  verbal  construction.  Wilkinson  v.  Leland,  2  Pet.  627; 
Brown  7^.  Barry,  3  Dall.  365  ;  U.  S.  v.  Freeman,  3  How.  562. 
It  is  manifest  from  an  examination  of  these  acts  that  congress, 
finding  that  the  judicial  machine  they  had  provided  in  1789  for 
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the  New  York  district  was  insufficient  to  dispose  of  all  the  cases 
cognizable  in  existing  federal  courts,  undertook  to  provide  addi- 
tional courts  to  dispose  of  them.  That  in  so  doing  they  in- 
tended to  bar  any  part  of  the  old  district  out  of  the  jurisdiction 
of  both  the  original  and  the  supplemental  courts  is  a  conclusion 
unwarranted  by  anything  in  the  statute.  The  same  remarks 
apply  to  the  act  creating  the  eastern  district  (Act  Feb.  25, 
1865;  chapter  54,  13  St.  at  Large,  438),  and  to  the  Revised 
Statutes,  §  541,  which,  after  defining  the  northern  and  eastern  dis- 
tricts, describes  the  southern  district  as  including  "  the  residue  of 
said  state,  with  the  waters  thereon.*'  No  federal  statute  passed 
subsequent  to  the  creation  of  the  New  York  'district,  and  accept- 
ing the  cession  of  these  lands,  is  cited  by  counsel.  It  appears 
that  in  1 790' (chapter  26,  i  St.  at  Large,  129)  "the  president  was 
authorized  to  cause  to  be  purchased  for  the  use  of  the  United 
States  the  whole  or  such  part  of  that  tract  of  land,  situate  in 
the  state  of  New  York,  commonly  called  *  West  Point,*  as  shall 
be  by  him  judged  requisite  for  the  purpose  of  such  fortifications 
and  garrisons  as  may  be  necessary  for  the  defence  of  the  same.'' 
The  executive  has  from  time  to  time  since  purchased  these  lands, 
apparently  solely  under  this  authority.  To  find  in  this  act,  how- 
ever, sanction  for  the  proposition  contended  for  by  the  demur- 
rants, would  be  to  hold  that  the  very  same  congress  (ist.  Cong. 
1789-1791)  which  created  the  New  York  district  provided  that 
the  lands  at  West  Point  might  at  any  time  thereafter  by  mere 
executive  action,  whether  congress  were  in  session  or  not,  be 
taken  out  of  the  district,  and  left  a  no-man's  land,  wholly  un- 
provided either  with  state  or  federal  courts.  There  is  nothing 
in  the  phraseology  of  the  act  of  1790  to  warrant  such  a  con 
struction.  Neither  is  there  anything  in  the  opinion  in  Re  Man- 
ufacturing Co.,  108  U.  S.  401,  2  Sup.  Ct.  Rep.  894,  in  conflict 
with  the  views  above  expressed.  In  all  the  instances  of  a  shift- 
ing boundary  therein  referred  to,  there  was  a  federal  statute 
ratifying  or  approving  the  change.  The  assent  of  congress  was 
given  to  the  contract  between  New  York  and  New  Jersey  by  the 
act  of  June  28,  1843  (chapter  126,4  St.  at  Large,  708).  The 
cession  by  Massachusetts  to  New  York  of  the  district  of  Boston 
Corner  was  consented  to  by  the  act  of  January  3,  1855  (chapter 
20,  10  St.  at  Large,  602).  The  conventional  boundary  line 
between  Massachusetts  and  Rhode  Island  was  sanctioned  by  the 
act  of  February  9,  1859  (chapter  28,  11  St.  at  Large,  382).  Each 
of  these  acts,  when  read  in  connection  with  the  judiciary  act  of 
1789,  plainly  imported  that,  when  a  state  boundary  was  changed, 
lands  theretofore  assigned  to  one  district  were  or  were  to  be 
transferred  to  another.  It  was  never  pretended  that  any  such 
change  was  effected  by  the  mere  operation  of  state  statutes,  and 
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in  the  case  at  bar  there  is  cited  no  federal  statute  which  will  bear 
such  construction. 

2.  The  contention  of  the  demurrants  that  the  pendency  of 

the  action  in  the  state  court  brought  by  the  trustees 
PeBdener  of  ^q  foreclose  the  same  mortgage  is  a  bar  to  this  suit  is 
Mart!  '  conclusively  answered  by  a  reference  ^to  Stanton  v, 

Embrey,  93  U.  S.  548 ;  Insurance  Co.  v.  Brune's  As- 
signee, 96  U.  S.  588 ;  Weaver  v.  Field,  16  Fed.  Rep.  22. 

3.  The  demurrants  next  challenge  the  bill  upon  the  theory 
that  the  complainant  has  not  a  standing  in  court  for  the  pur- 
poses of  this  suit.     The  mortgage  contains  a  clause 

Salt  by  bond-  providing  that  in  case  of  default  for  the  space  of  four 
rioter  ""  months  in  the  payment  of  interest  the  principal  shall 
become  due,  and  that  the  trustees  may,  and  "  upon 
the  written  request  of  the  holders  of  a  majority  in  amount  of 
.  .  .  outstanding  bonds,  shall  .  .  .  within  a  reasonable  time, 
being  not  less  than  four  months,  proceed  to  foreclose  the  mort- 
gage/' etc.  Acting  upon  such  request,  the  trustees,  in  Decem- 
ber, 1884,  commenced  a  suit  in  the  supreme  court  of  the  state, 
which  was  dismissed  at  special  trial  term,  December,  1885,  for 
want  of  jurisdiction  of  the  subject-matter.  An  appeal  was  taken 
by  the  trustees,  and  is  apparently  unprosecuted,  and  certainly 
undetermined.  Complainant  therefore  requested  said  trustees 
to  bring  suit  in  this  court,  which  they  declined  to  do.  The  de- 
murrarits  insist  that  complainant  is  not  entitled  to  maintain  this 
action  unless  it  be  shown  that  the  trustees  have  refused  to  accede 
to  a  "  written  request  of  the  holders  of  a  majority  of  the  bonds 
then  outstanding."  Whether  or  not,  as  urged  by  the  complainant, 
the  bringing  of  a  suit  in  a  court  without  jurisdiction  of  the  sub- 
ject-matter is  a  failure  to  comply  with  the  written  request,  need 
not  be  now  considered.  There  is  no  restriction  in  the  deed  of 
trust  upon  the  right  of  the  coupon  holder,  without  assent  of  a 
majority  of  the  bondholders,  to  foreclose  for  interest  upon  de- 
fault, except  when  advantage  is  sought  to  be  taken  of  that 
default  as  advancing  the  date  when  Jhe  principal  becomes  due. 
This  suit  may  in  any  event  be  sustained  for  interest  due  (Rail- 
road Co.  V.  Fosdick,  106  U.  S.  47 ;  s.  c,  12  Am.  &  Eng.  R.  R. 
Cos.  367);  whether  it  can  be  sustained  for  principal  may  be  deter- 
mined upon  the  trial. 

4.  The  objection  that  the  bill  is  not  filed  on  behalf  of  all  other 
bondholders  similarly  situated  is  wholly  unwarranted  by  an  in- 
spection of  its  terms. 

5.  The  next  proposition  advanced  in  defendants'  brief, 
namely,  that  the  demurring  defendants*  claims  to  the  property 
covered  by  the  mortgage  are  independent  and  adverse,  may 
be  true  in  fact,  but  it  certainly  docs  not  appear  on  the  face  of 
the  bill.     To  the   Hudson   River  West  Shore   R.  Co.  alone  was 
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the  consent  to  build  a  railroad  through  the  West  Point  reserva- 
tion given  by  act  of  congress.     The  court  will  not 
take  judicial  notice  upon  argument  of  a  demurrer  cuimtofde- 
that  $600,000  is  not  enough  to  build  such  railroad, —  ftHdMU.  *" 
which  is  apparently  what  the  demurrants  counsel  ex- 
pects it  to  do.     For  all  that  appears,  the  road  was  substantially 
completed  by  the  two  original  companies,  and  the  complainant 
expressly  avers  that  a  large  sum  of  money  was  expended  by 
them  in  connection  with  the  property  which  is  averred  to  be 
covered  by  the  mortgage.     Across  the  West  Point  reservation 
there  is  now  operated  by  the  demurring  defendants  a  railroad, 
which  is  so  operated  only  by  virtue  of  the  act  of  congress  above 
cited.     The  only  title  to  this  which  it  is  averred  the  New  York 
Central  &  Hudson  River  R.  Co.  has,  is  as  lessee  in  possession  of 
the  defendant  the  West  Shore  R.  Co.     The  only  title  which  it 
is  averred  the  last-named  defendant  holds  has  come  to  it  through 
many  hands  indeed,  but  ultimately  from  conveyances  made  by 
the  mortgagors  subsequent  to  the  mortgage.     As  owner  of  the 
equity,  and  as  lessee  in  possession,  the  demurrants  are  proper 
parties  defendant. 

6.  The  demurrants  next  contend  that  complainant  has  slept 
so  long  upon  his  rights  that  by  reason  of  lapse  of  time  and  his 
own  laches  he  is  not  entitled  to  relief.  There  is  no 
pretence  that  the  suit  is  barred  by  any  statute  of  Jui^lVtiT"' 
limitations.  If  delay  for  any  less  period  than  that 
prescribed  by  the  statute  is  sought  to  be  availed  of  in  bar  of 
complainant's  right  to  recover,  the  fact  of  such  delay  is  a  mixed 
question  of  law  and  fact,  which  should  not  be  passed  upon  on 
demurrer. 

7.  It  is  further  contended  that  the  bonds  on  which  complain- 
ant sues  are  not  valid  obligations,  for  the  reason  that  the  **  pre- 
tended West  Shore  Hudson  River  R.  Co.  never  was 

a  corporation."  That  corporation  was  organized  i^^««i»i»tji  «i- 
underthe  general  railroad  act  (1850)  of  New  York,  l^l^e^^ee 0?"' 
"for  the  purpose  of  constructing,  maintaining  and  rorpontion. 
operating  a  railroad  for  the  public  use  in  the  convey- 
ance of  persons  and  property  from  a  point  in  the  boundary  line 
between'  the  states  of  New  Jersey  and  New  York  on  or  near  the 
west  bank  of  the  Hudson  river,  extending  northwardly  to  the  vil- 
lage of  Piermont,  inRockland  county,  N.  Y.,  and  intersecting  with 
the  Erie  R.  and  the  southern  terminus  of  the  HudsonRiver  West 
Shore  R. ;  also  commencing  at  the  northern  terminus  of  the 
aforesaid  Hudson  River  West  Shore  R.,  as  the  same  had  been, 
was,  or  might  thereafter  be,  located  at  or  near  the  city  of  New- 
burgh,  Orange  county,  N.  Y.,  and  extending  northerly  along 
the  west  bank  of  the  said  Hudson  river  through  the  counties  of 
Orange,  Ulster,  Columbia,  and  Greene,  and  terminating  at  Athens, 
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in  said  county  of  Greene,  state  of  New  York.'*  The  quotation 
is  from  the  bill,  and,  it  is  contended,  indicates  an  undertaking  to 
build  two  railroads,  whereas  the  statutes  only  authorize  the  in- 
corporation of  a  company  to  build  a  railroad.  As  a  matter  of 
fact,  the  routes  southerly  to  the  state  line  and  northerly  to 
Athens  touch  the  respective  south  and  north  termini  of  the 
route  of  the  Hudson  River  West  Shore  R.  Co.  Whether  that 
circumstance,  taken  in  connection  with  the  general  power  to 
lease  and  make  traffic  arrangements,  conferred  upon  all  railroad 
corporations  by  the  act  of  1839  (chapter  218),  does  or  does  not 
deprive  the  objection  of  force,  need  not  be  now  considered. 
The  validity  of  the  incorporation  has  never  been  questioned  in 
a  direct  proceeding  by  the  state,  nor  by  those  interested  in  the 
corporation.  It  has  acted  continuously  as  a  corporation ;  as 
such  acquired  the  mortgaged  premises,  and  created  the  mortgage 
debt ;  as  such  received  the  proceeds  of  these  very  bonds,  and 
put  them  into  the  road  covered  by  the  mortgage.  Objection  to 
the  validity  of  the  corporation  comes  for  the  first  time  from 
these  demurrants,  the  West  Shore  R.  Co.  and  the  New  York 
Central  &  Hudson  River  R.  Co.  The  only  claim,  however, 
which,  so  far  as  the  bill  discloses,  these  demurrants  advance  to 
the  mortgaged  premises, — to  the  concession  granted  by  congress 
to  the  Hudson  River  West  Shore  R.  Co., — is  based  upon  the 
transfer  by  the  West  Shore  Hudson  River  R.  Co.  to  the  New 
York,  West  Shore  &  Chicago  R.  on  July  21,  187 1.  It  does  not 
lie  in  the  mouths  of  these  demurrants  to  dispute  the  existence 
of  the  corporation  whose  acts  constitute  their  own  sole  source 
of  title.  If  they  have  some  independent  and  adverse  claim,  it  is 
nowhere  disclosed  in  the  bill.  See  2  Mor.  Priv.  Corp.  §  746 
et  seq.;  Trust  Co.  v.  Railway  Co.,  i  Railway  &  Corporation  L.  J. 
50;  Society  Perun  7'.  Cleveland,  43  Ohio  St.  481  ;  s.  c,  12  Am. 
&  Eng.  Corp.  Cas.  40;  Palmer  z;.  Lawrence,  3  Sandf.  161 ;  Will- 
iamson V,  Association,  89  Ind.  389;  Railway  Co.  v.  Railroad 
Co..  32  N.  J.  Eq.  755  ;  Church  v,  Pickett,  19  N.  Y.482  ;  Whitney 
V,  Wyman,  loi  U.  S.  392  ;  Hervey  z/.  Railway  Co.,  28  Fed.  Rep. 
169. 

8.  Finally,  it  is  urged  that  the  mortgage  created  no  lien  upon 
Mftiiofimnds    ^^^^  property  of  the  Hudson  River  West  Shore  R. 
on  Hndwii        Co.     The  bonds  to  secure  which  the  mortgage  was 
s/'^*'^R^*f*        executed  were,  as  recited  in  the  mortgage,  bonds  of 
^^^  the  West  Shore  Hudson  River  R.  Co.,  issued  for  the 

purpose  of  enabling  the  latter  company  to  acquire  a  lease  of  the 
road  and  entire  property  and  franchises  of  the  former,  and  to 
build,  furnish,  and  operate  its  own  road.  The  demurrants  con- 
tend that  a  railroad  company  has  no  power  to  mortgage  its 
property  to  secure  the  debt  of  another  company.  Without 
discussing  the  precise  question  thus  raised,  it  is  sufficient  to  call 
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attention  to  the  fact  that  the  mortgage  is  a  joint  one  executed 
by  both  roads,  and  covers  "all  and  singular  the  railways  of  the 
parties  of  the  first  part  hereto,  constructed  or  hereafter  to  be 
constructed  [between  the  state  line  and  Newburgh],  and  also 
all  and  singular  the  franchises  now  owned,  possessed,  or  acquired 
by  thf  said  parties  of  the  first  part,  or  either  of  them,  for  the 
purpose  of  building,  maintaining,  and  operating  their  respective 
lines  of  railway,'*  etc.  Either  prior  or  subsequent  to  the  mort- 
gage— the  phraseology  of  the  bill  docs  not  leave  the  date  alto- 
gether certain — the  Hudson  River  West  Shore  R.  Co.  leased  its 
road  for  the  entire  term  of  its  corporate  existence  to  the  West 
Shore  Hudson  River  R.  Co.,  and  its  entire  capital  stock  was 
transferred  to  the  latter  company.  The  right  of  the  West  Shore 
Hudson  River  R.  Co.  to  mortgage  its  own  property  to  secure  its 
own  bonds  is  not  disputed ;  and,  even  if  the  lease  and  transfer  of 
stock  were  not  made  until  after  the  mortgage,  they  would  be  cov- 
ered by  it  as  after-acquired  property,  unless  such  lease  andlransfer 
were  void.  That  they  were  void  these  demurrants  contend,  but 
their  own  title  depends  upon  the  validity  of  these  very  transfers. 
The  concession  of  congress  was  to  the  Hudson  River  West 
Shore  R.  Co.  Nothing  is  shown  qualifying  the  title  of  that 
corporation  to  this  concession,  except  the  mortgage,  the  lease,, 
and  the  transfer.  The  two  last  instruments  are  operative,  if  at 
all,  in  favor  of  the  West  Shore  Hudson  River  R.  Co. ;  and  noth- 
ing is  shown  qualifying  the  title  of  the  latter  company  to  the 
property  thus  sought  to  be  transferred  except  this  mortgage,, 
and  the  transfer  of  July  27,  1 871,  to  the  New  York,  West  Shore 
&  Chicago  R.  Co., 'discussed  under  the  last  point,  and  under 
which  the  demurrants  claim.  They  arc,  therefore,  in  no  position 
to  dispute  the  sufficiency  of  the  lease  and  transfer  of  capital 
stock.  There  is  no  force  in  their  argument  that,  if  they  "  arc  ta 
be  considered  as  succeeding  to  the  property  and  rights  of  the 
Hudson  River  West  Shore  R.  Co.,  they  can  of  course  question 
the  validity  of  the  mortgage,  if  its  validity  could  have  been 
questioned  by  the  corporation  itself,"  because  the  very  instru- 
ments which  make  them  successors  to  the  property  and  rights 
of  the  Hudson  River  West  Shore  R.  Co.  also  operate  to  make 
the  mortgage  valid.  If  these  rights  were  passed  to  the  West 
Shore  Hudson  River  R.  Co.,  and  thence  to  demurrants*  grantor^ 
they  were  covered  by  the  mortgage,  which  was  in  existence,  and 
operative  to  cover  after-acquired  property,  before  the  West  Shore 
Hudson  River  R.  Co.  passed  them  on. 

The  demurrer  of  the  defendants  the  West  Shore  R.  Co.  and 
the  New  York  Central  &  Hudson  River  R.  Co.  is  overruled,  with 
leave  to  answer. 

Railway  Mortgages—Foreclosure  — Delay -Bar  of  Statute. — As  to  the 
effect  of  laches  ami  deiav,  s<c.  afiti\  Fostt r  v.  Mansfield  C.  &  L.  M.R.  Co., 
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281,  and  note,  297,298;  &]so pas/,  Chicago,  R.  I.  &  P.  R.  Co.  v.  Wisconsin, 
I.  &  N.  R.  Co, 

Estoppel  to  Deny  Coporate  Existence. — See  Oregonian  R.Co.  v.  Oregon, 
R.  &  N.  Co.,  20  Am.  &  En^.  R.  R.  Cas.  523.  note  537. 

Parties  to  Suit  for  Foreclosure  of  Mortgage. — See  Dodge  v.  Omaha,  etc.,  R. 
Co.,  26  Am.  &  Eng.  R.  R.  Cas.  260 ;  Gates  v.  Boston,  etc.,  R.  Co.,  24  lb.  143 ; 
Wabash,  etc.,  R.  Co.,  v.  Central  Trust  Co..  17  lb.  254,  note.  260;  Mittcn- 
berger  v.  Loganspoit  R.Co.,  12  lb.  464,  note,  487;  Forrest  v.  Luddington, 
12  lb.  330.  note,  344. 


Barry 

V. 

Missouri,  K.  and  T.  R.  Co. 

((/.  S,  Circuit  Court,  5.  £>.  New  York,  May  12,  1888.) 

Railroad  Mortgages— Exchange  of  Bonds — Excessive  Interest — Charging 
'to  Income.— A  railroad  company  which  has  paid  a  higher  rate  of  interest 
than  necessary  upon  prior  incumbrances,  cannot,  in  an  accounting  in  favor 
of  income  bondholders,  charge  the  difference  against  the  income,.when  the 
mortgage  securing  the  bonds  contains  express  provisions  against  such 
application. 

Same— Refusal  to  Surrender — Right  to  Income. — In  an  accounting  under 
a  railroad  mortgage  in  which  provision  is  made  for  retiring  a  series  of 
second  income  bonds  and  issuing  new  bonds  in  exchange,  which  new 
bonds  are  to  be  held  by  a  trust  company  until  all  are  retired,  a  bond- 
holder withlioldingr  his  consent  to  surrender  his  bonds,  is  not  entitled  to 
claim  as  interest  more  of  the  income  than  his  share  would  haye  been  had 
there  been  no  surrender  of  the  bonds. 

Same — Payment  of  Interest— Incomes  Applicable  to. — In  ascertaining 
income  applicable  to  the  payment  of  interest,  an  allowance  made  by  the 
mortgagor  company  to  a  connecting  road  for  a  division  of  earnings  was 
under  the  peculiar  facts  and  circumstances  of  the  case  rejected. 

In  equity.     The  facts  sufficiently  appear  in  the  opinion. 
J.  A.  Davenport  for  complainant. 
Winslow  5.  Pierce,  Jr,,  for  defendants. 

Wallace,  J.— This  cause  is  here  upon  exceptions  filed  by 
the  railway  company  and  the  Mercantile  Trust  Co.  to  the  mas- 
^^.  ter's  report.     By  the  interlocutory  degree  of  April  26 

1886,  it  was  adjudged  that  the  complainant  and  the 
other  owners  of  income  mortgage  bonds  created  by  the  railway- 
company  were  entitled  to  an  account  of  the  net  earnings  of  the 
company  for  each  six  months  from  April  i,  1876,  the  date  of 
the  mortgage ;  and  the  railway  company  was  accordingly  di- 
rected to  account  before  the  master,  in  order  to  ascertain  how 
much  the  complainant  and  others  similarly  situated  should  re- 


Digitized  by  VjOOQ  IC 


RAILWAY    MORTGAGES — EXCHANGE   OF    BONDS.  333 

ceive  from  the  company  as  owing  for  interest  earned  upon  the 
bonds.  The  decree  directed  the  master  to  charge  the  company 
with  its  gross  earnings  and  income  derived  from  all  the  property 
covered  by  the  mortgage  since  the  execution  of  the  mortgage, 
and  to  credit  the  company  with  its  operating  expenses,  its  ex- 
penses for  keeping  the  property  in  repair,  and  the  sums  paid,  or 
which  it  was  liable  to  pay,  for  interest  upon  prior  incumbrances, 
and  for  taxes  and  assessments.  Upon  the  accounting  thus  di- 
rected, the  master  found  and  reported  that  the  net  earnings  of 
the  company  which  should  have  been  applied  to  the  payment 
of  interest  upon  the  bonds,  after  rejecting  the  items  which  the 
company  had  sought  without  right  to  charge  against  income, 
amounted  October  i,  1886,  to  $3,547,012.  By  the  exceptions 
filed  the  railway  company  complains  that  the  master  improperly 
disallowed  two  items  charged  against  earnings  in  the  income 
account, — one  for  interest  upon  prior  incumbrances  actually 
paid  by  the  company,  an5  the  other  for  operating  expenses  in 
the  form  of  an  allowance  to  the  international  &  Great  Northern 
R.  Co.  for  earnings  diverted  from  that  company. 

Without  repeating  the  opinion  expressed  at  the  hearing  of  the 
exceptions  why  the  first  item  was  properly  disallowed  by  the 
master,  it  is  sufficient  for  present  purposes  to  state 
that,  if  the  railway  company  has  seen  fit  to  pay  a  BxcMgire  in- 
higher  rate  of  interest  upon  prior  incunibrances  than  in^inioBie?'^ 
it  was  liable  to  pay  by  its  agreement  with  the  owners 
of  these  incumbrances,  it  cannot  charge  the  difference   against 
the  income,  to  the  detriment  of  the  income  bondholders,  in  direct 
contravention  of  the  agreement  between  the  company  and  the 
income  bondholders  recited  in  the  income  mortgage. 

The  second  item  was,  in  effect,  disallowed  by  the  master,  al- 
though his  ruling  was  in  form  only  a  refusal  to  permit  the  rail- 
way company  to  delay  the  accounting  by  the  issuing 
of  a  commission  to  produce  testimony  to  show  the  fJr"iI5!riitiBi 
particulars  and  details  of  the  item.     The  refusal  was  expenses-Ai- 
put  upon  the  ground,  by  the  master,  that  the  item  lowance  for 
ought  not  to  be  allowed  as  a  charge  against  net  earn-  ^elted.^  '" 
ings  under  the  terms  of  the  mortgage,  if  all  the  par- 
ticulars, and  details  sought  to  be  proved  were  proved.     It  appears 
that  June  i,  1881,  five  years  after  the  execution  of  the  income 
mortgage,  the  railway  company  leased  the  railway  of  the  Interna- 
tional &  Great  Northern  R.  Co.  for  the  term  of  99  years,  and  soon 
after  acquired  all  the  stock  of  that  company,  except  300  of  the 
10,000  shares,  and  since  that  time  has  operated  the  leased  railway. 
After  the  interlocutory  decree  in  this  cause,  compelling  the  rail- 
way company  to  render  an  account  of  its  income,  and  appar- 
ently several  months  after  the  account  before  the  master  had 
commenced,  Mr.  Gould,  who  was  then  president  of  both  railway 
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companies,  directed  a  credit  to  be  made  on  the  books  of  the 
Missouri,  Kansas  &  Texas  R.  Co.  in  favor  of  the  International 
&  Great  Northern  R.  Co.,  as  follows:  "Allowance  to  Interna- 
tional &  Great  Northern  R.  Co.  on  adjustments  of  earnings  di- 
verted from  their  company's  line  to  the  Missouri,  Kansas  & 
Texas  R.,  $743,899 ;"  and  the  same  item  was  charged  against 
income  in  the  income  account.  This  allowance  seems  to  have 
been  the  result  of  a  conference  between  Mr.  Gould  and  the 
treasures  of  the  Missouri,  Kansas  &  Texas  R.  Co.  According 
to  the  testimony  of  the  treasurer,  the  allowance  was  made  on  his 
suggestion,  and  concurred  in  by  Mr.  Gould,  upon  the  theor>' 
that  the  earnings  of  the  International  &  Great  Northern  R.  Co. 
were  only  equal  to  its  fixed  charges,  and  would  have  been  more 
than  its  fixed  charges  had  it  been  allowed  to  control  its  business 
in  its  own  intere'st  exclusive  of  connections  with  any  other  road ; 
and  the  amount  allowed  was  the  c^fference  between  fixed 
charges  and  operating  expenses,  which  had  been  advanced  to  it 
by  the  Missouri,  Kansas  &  Texas  R.  Co.  There  was  enough, 
probably,  in  the  origin  and  history  of  this  item,  to  justify  the  mas- 
ter in  treating  it  as  a  mere  matter  of  book-keeping,  or  as  one  manu- 
factured for  the  purpose  of  the  accounting,  and  destitute  of  any 
real  foundation  ;  but  he  placed  his  ruling  upon  the  ground  that 
by  the  terms  of  the  income  mortgage  such  a  disbursement  would 
not  fall  within  the  category  of  expenses  incurred  in  operating 
and  keeping  in  repair  the  786  miles  of  road  covered  by  the  mort- 
gage, and  therefore  was  not  a  proper  charge  against  income.  In 
this  he  was  clearly  correct,  and  the  ruling  is  fully  approved. 

The  nAaster  excluded  the  Mercantile  Trust  Co.,  the  holder  of 
coupons  and  scrip  certificates  representing  $2,028,007  of  unpaid 
interest,  from  proving  its  claim  against  the  fund,  and 
Rxcianionor  ruled  that  the  fund  should  be  distributed  wholly  to 
Troarco-'f^n  Other  holders  of  coupons  and  scrip.  The  correctness 
proTing  claim,  of  this  ruling  is  questioned  by  exceptions  filed  in  be- 
half of  that  corporation,  and  also  by  the  railway 
company.  It  appears  that  in  November,  1883,  ^^^  railway  com- 
pany resolved  upon  a  plan  for  exchanging  the  income  mortgage 
bonds  for  the  bonds  of  a  general  consolidated  mortgage  created 
December  i,  1880.  By  the  terms  of  the  resolutions  of  the  board 
of  directors  embodying  this  plan,  it  was  provided  that  all  income 
bonds  offered  for  exchange  should  be  deposited  with  the  Mer- 
cantile  Trust  Co.  as  trustee,  and  held  uncancelled  as  security  for 
the  new  bonds  until  all  the  income  bonds  should  be  retired;  and 
that  the  coupons  and  scrip  certificates  for  unpaid  interest  upon 
the  bonds  offered  for  exchange  should  be  retired  at  60  per  cent 
of  their  face  value,  flat,  payable  in  the  new  bonds.  At  the  time 
of  the  hearing  before  the  master  the  greater  part  of  the  income 
bonds,  with  coupons  attached  representing  $1,307,20$  unpaid  in- 
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terest,  had  been  exchanged  with  the  company  for  the  new  bonds, 
pursuant  to  this  plan,  and  were  deposited  with  the  Mercantile 
Trust  Co.,  and  held  by  it  uncancelled  ;  and  scrip  certificates 
to  the  amount  of  $715,630  had  also  been  exchanged  for 
the  new  bonds,  and  were  deposited  with  the  Mercantile  Trust 
Co.,  and  by  it  uncancelled.  The  scrip  certificates  represent 
overdue  interest  coupons,  which  were  detached  from  the 
bonds  at  the  time  of  the  exchange;  and  the  coupons  are  those 
which  were  attached  to  the  bonds  at  the  time  of  the  exchange, 
and  have  matured  subsequently.  The  theory  upon  which  the 
master  ruled  that  these  coupons  and  scrip  certificates  should  not 
be  allowed  to  share  in  the  interest  fund  earned  by  the  railway 
company  was  that  they  had  been  paid  and  satisfied  by  the  rail- 
way company,  the  exchange  being  in  legal  effect  a  payment  and 
satisfaction.  According  to  his  view,  the  holders  of  coupons  and 
certificates  who  did  not  exchange  them  for  new  bonds  are  entitled 
to  the  whole  interest  fund  until  they  have  received  their  6  per 
cent  annual  payments.  It  is  quite  immaterial  whether  the 
securities  excluded  from  sharing  in  the  interest  fund  are  to  be 
regarded  as  belonging  to  the  Mercantile  Trust  Co.,  and  treated 
as  held  in  trust  by  that  corporation  for  the  benefit  of  the  income 
bondholders  who  have  consented  to  exchange  their  bonds  for 
the  new  bonds,  or  whether  they  are  regarded  as  really  belonging 
to  the  railway  company,  and  treated  as  held  for  its  benefit  by 
the  trust  company.  The  essential  question  is  whether  the  rail- 
way company  must  pay  over  to  the  holders  of  outstanding  cou- 
pons and  certificates  the  whole  interest  fund,  or  enough  of  it  to 
render  them  6  per  cent  interest,  with  interest  upon  interest,  by 
way  of  damages,  or  whether  it  must  pay  to  them  only  such  pro- 
portion as  the  amount  of  their  respective  coupons  and  certificates 
bears  to  all  the  interest  payable  by  the  terms  of  the  income 
mortgage.  It  seems  plain  that  the  holders  of  income  bonds,  or 
of  coupons  or  certificates  representing  unpaid  interest  on  the 
bonds,  who  did  not  consent  to  surrender  them  in  exchange  for 
new  bonds,  are  not  entitled  to  any  larger  share  of  the  interest 
fund  than  they  would  be  if  none  of  the  original  issue  of  bonds, 
or  no  coupons  or  scrip  certificates,  had  ever  been  surrendered. 
It  was  competent  for  the  railway  company,  in  carrying  out  its 
scheme  of  refunding,  to  agree  with  the  holders  of  income  bonds, 
coupons,  or  certificates  that,  upon  their  exchange  of  their  secur- 
ities for  new  bonds,  those  surrendered  should  not  be  deemed 
paid,  but  should  be  kept  alive  to  protect  them  against  any  en- 
larged claims  of  non-assenting  holders;  and,  if  such  an  agree- 
ment was  made,  the  surrendered  securities  are  to  be  regarded  as 
held  in  trust  by  the  trust  company  for  the  benefit  of  those  who 
surrendered  them.  Ordinarily  such  an  agreement,  or  some  other 
arrangement  for  the  protection   of  those  who  surrender  secur- 
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ities,  having  a  prior  lien  for  securities  secured  by  a  junior  mort- 
gage, is  one  of  the  features  of  the  refunding  schemes  of  corpora- 
tions. The  rights  of  non-assenting  bondholders  cannot  be 
prejudiced  by  any  action  on  the  part  of  the  corporation  and 
assenting  bondholders  in  substituting  new  bonds  for  old;  but  it 
has  sometimes  been  supposed  that,  if  the  refunding  plan  should 
assume  the  form  of  a  payment  of  the  old  bonds,  and  an  exchange 
of  new  bonds  in  satisfaction,  the  non-assenting  holders  of  old 
bonds  might  acquire  a  priority  which  they  did  not  have  originally. 
Thus,  in  the  case  of  Ames  v.  Railroad  Co.,  2  Woods,  X)6,  the 
railway  company  had  executed  a  mortgage  to  secure  a  limited 
number  of  bonds,  and  afterwards  executed  another  mortgage  on 
the  same  property  to  secure  a  larger  number  of  bonds,  which 
recited  that  the  holders  of  the  bonds  secured  by  the  first  mort- 
gage had  agreed  to  surrender  thie  same,  and  receive  in  substitu- 
tion therefor  new  bonds  to  be  secured  by  the  first  mortgage,  as 
modified  by  the  second  mortgage ;  and  all  the  bonds  secured  by 
the  first  mortgage  except  20  were  exchanged  for  bonds  secured 
by  the  second.  Upon  foreclosure  the  holders  of  the  20  bonds 
claimed  that  they  were  entitled  to  be  paid  out  d  the  proceeds 
of  the  mortgaged  property  in  preference  to  the  holders  of  the 
new  bonds,  who  had  surrendered  their  old  bonds  in  exchange,  so 
that  the  proceeds  which  would  have  been  divided  among  2825 
bonds,  the  number  originally  secured  by  the  first  mortgage, 
should  be  first  appropriated  to  pay  the  20  bonds  which  had  not 
been  surrendered.  But  the  court  held  that,  while  those  holders 
who  had  not  surrendered  their  bonds  were  entitled  to  have  their 
rights  preserved  unaffected  by  what  had  taken  place,  equity 
would  be  done  by  giving  them  such  part  of  the  proceeds  of  the 
sale  as  they  would  have  been  entitled  to  if  the  new  bonds  and 
mortgage  had  never  been  executed ;  in  other  words,  that  they 
were  entitled  to  20.2825'  of  the  proceeds  of  the  sale,  and  no 
more.  In  that  case,  however,  the  court  placed  soxne  emphasis 
upon  the  circumstance  that  there  was  an  express  understanding 
between  the  corporation  and  those  bondholders  who  consented  to 
the  exchange  that  the  first  mortgage  should  stand  for  the  benefit 
of  the  new  bonds.  But  suppose  there  is  no  express  understanding 
between  the  corporation  and  assenting  bondholders  that  the 
original  security  is  to  be  kept  alive  for  their  protection,  how  are 
the  rights  of  non-assenting  bondholders  enlarged  by  the  sur- 
render or  payment  of  part  of  the  bonds  originally  covered  by 
the  mortgage?  No  new  contract  is  made  with  tiiem  by  which 
their  rights  or  their  original  liens  are  amplified.  If  it  becomes 
necessary  to  enforce  their  mortgage,  complete  equity  is  done 
them  if  they  are  awarded  the  same  share  of  the  proceeds  of  the 
property  which  they  would  have  received  if  no  bonds  had  been 
surrendered.     If,  .by  the  terms  of  the  contract,  the  whole  prq>- 
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City  covered  by  a  mortgage  created  to  secure  an  issue  of  bonds 
is  pledged  to  each  bondholder,  then,  indeed,  he  may  rightfully 
insist  that  he  shall  not  be  deprived  of  the  fruits  of  his  pledge  by 
any  subsequent  dealings  between  the  mortgagor  and  other  bond- 
holders to  which  he  has  not  assented ;  and  consequently  he  could 
reasonably  claim  that,  if  part  of  the  debt  to  the  payment  of 
which  the  property  was  originally  pledged  has  been  extinguished, 
the  proceeds  of  the  property  in  case  of  a  foreclosure  must  be 
applied  to  pay  the  balance  before  any  other  appropriation  can 
be  made  of  them.  But  such  is  not  the  contract  implied  between 
a  bondholder  and  a  mortgagor  when  the  mortgage  purports  to 
secure  a  series  of  which  his  bond  is  one.  The  contract  is  that 
he  shall  receive  the  pro  rata  share  of  the  whole  security  which 
his  bond  bears  to  the  whole  series.  In  Claflin  v.  Railroad  Co.,  4 
Hughes,  12,  8  Fed.  Rep.  118,  certain  mortgage  bonds  had  been 
acquired  by  the  corporation  in  refunding  operations,  and  the 
question  arose  whether  the  company,  after  having  acquired  them, 
could  keep  them  alive,  and  reissue  them,  so  that  they  would 
carry  with  them  their  original  mortgage  lien.  Chief  Justice 
Waite,  in  deciding  the  case,  said : 

"As  against  other  bondholders  secured  by  the  same  mortgage, 
I  cannot  believe  there  is  a  doubt  of  the  power  of  the  company 
to  put  out  and  keep  out  the  Entire  issue  up  to  the  time  the  bonds 
became  due.  The  contract  with  the  individual  bondholder  was 
no  more  than  that  he  shall  have  his  due  proportion  of  the  se- 
curity the  mortgage  on  its  face  implies." 

Where  a  mortgage  is  security  for  the  whole  number  of  a  series 
of  bonds,  in  a  distribution  of  the  proceeds  of  the  sale  of  the 
mortgaged  property  each  bond  carries  only  a  fractional  interest 
in  the  proceeds  of  the  property,  to  be  ascertained  by  the  propor- 
tion which  its  amount  bears  to  the  whole  amount  secured  ;  and 
the  holder  of  such  a  bond  has  no  interest  in  the  question  whether 
holders  of  other  bonds  have  the  title  or  not.  Hodges*  Appeal, 
84  Pa.  St.  359.  There  is  no  principle  in  the  law  of  corporations 
or  of  mortgages  which  forbids  a  corporation  that  has  issued  a 
series  of  mortgage  bonds  from  purchasing  part  of  them  back, 
and  reissuing  them  again  before  their  maturity,  when  the  finan- 
cial interests  of  the  corporation  will  be  thereby  promoted,  un- 
less the  organic  law  of  the  corporation  prohibits  the  exercise  of 
such  a  power.  If  it  is  lawful  for  the  corporation  to  do  this,  it 
is  wholly  immaterial  whether  it  pays  money  upon  such  a  pur- 
chase, or  exchanges  other  bonds  instead.  And  if  it  should  de- 
stroy the  bonds  purchased,  and  issue  duplicates,  not  intending 
to  extinguish  the  debt  evidenced  by  the  bonds,  the  lien  of  the 
mortgage  would  not  be  affected  by  the  substitution  of  the  new 
bonds.  Watkins  v.  Hill,  8  Pick.  522  ;  Pomroy  v.  Rice,  16  Pick. 
22, ;  Brinckerhoff  v,  Lansing,  4  Johns.  Ch.  65  ;  Dana  v,  Binney, 
86  A.  &  £.  R.  R.  Caa.— 22 
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7  Vt.  501.     Of  course,  payment  with  intent  to  extinguish  the 
debt  would  extinguish  the  lien. 

In  the  present  case  the  railway  company  intended  that  the 
income  bonds  exchanged  for  new  bonds  should  remain  with  the 

trust  company  uncancelled  until  all  the  income  bonds 
Kxeiuinge  of     g[iQuicj[  be  retired,  and  the  resolutions  embodying  the 

refunding  scheme  distinctly  provides  for  this ;  and 
although  the  language  of  the  resolution,  with  reference  to  the 
coupons  and  scrip  certificates  representing  the  interest  on  the 
bonds,  stated  that  they  were  to  be  "  retired  at  sixty  per  cent  of 
their  face  value  "  in  new  bonds,  it  cannot  be  doubted  that  the 
company  did  not  intend  them  to  be  cancelled.     They  were  not 
cancelled,  but  were  deposited  with  the  trustee,  as  were  the  bonds. 
It  is  conceded  that  the  bonds  were  kept  alive   upon  the  ex- 
change, and   it  'is  difficult  to  see  how  the  slight  difiference  of 
phraseology  employed  to  describe  the  mode  of  retiring  the  cou- 
pons and  scrip  certificates  can  work  any  substantial  difiference  in 
the  effect  of  the  transaction  as  to  them.     The  coupons  and  cer- 
tificates are  nothing  more  than  evidence  of  the  promise  con- 
tained in  the  bonds  for  the  payment  of  interest.     The  lien  of  the 
income  bondholders  upon  the  income  of  the  company  for  the 
payment  of  their  interest  cannot  extend  beyond  the  contract  of 
hypothecation    as   evidenced  by  the   bonds  and   the  mortgage 
when  read  together.     The  lien  of  coupon  or  certificate  holders 
is  but  the  lien  the  bondholders  have  for  interest.     The  income 
mortgage  was  created  to  secure  a  series  of  bonds  for  the  sum  of 
$1000  each,  amounting  in  the  aggregate  to  $10,000,000.     Each 
bond  contains  a  promise  to  pay  the  bearer  from  the  net  or  sur- 
plus earnings  of  the  railway  company  interest  semi-annually  at 
the  rate  of  6  per  cent  per  annum  ;  and   recites  that  the  whole 
series  of  bonds  are  secured  by  the  mortgage,  and  that  the  income 
of  the  property  covered  by  the  mortgage  is  pledged  to  the  pay- 
ment of  the  interest  thereon.     Manifestly  the  contract  between 
each  bondholder  and  the  railway  company  authorized  the  latter 
to  issue  10,000  bonds.     It  is  also  manifest  that  the  railway  com- 
pany only  bound  itself  to  pay  interest  to  each  bondholder  to 
the  extent  of  his  proportion  of  its  semi-annual  income.     Conse- 
quently the  railway  company  would  satisfy  its  obligation  to  each 
holder  of  a  $1000  bond  by  paying  him  one  ten-thousandth  part 
of  its  annual  net  income  as  interest  on  his  bond.     If  this  is  a 
correct  view  of  the  contract  between  the  company  and  the  bond- 
holder, it  is  obvious  that  neither  the  rights  of  the  bondholder 
would  be  enlarged,  nor  the  obligation  of  the  railway  company 
changed,  by  any  increase  or  decrease  in  the  amount  of  bondb 
issued.      If   the  company  had  issued   but  5000   of  the    io,000 
bonds,  or  if  it  had  issued  the  whole  number,  and  had  then  called 
in  and  purchased  some  of  them,  and  then  put  them  out  again. 
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it  would  have  made  no  difference  in  the  rights  of  an  individual 
bondholder.  So,  if  the  exchange  of  bonds  is  deemed  equiva- 
lent to  a  payment  of  those  surrendered,  as  well  as  of  the  cou- 
pons and  certificates,  the  bondholders  of  outstanding  bonds, 
coupons,  or  certificates  occupy  no  different  relation  to  the  in- 
terest fund,  and  have  no  larger  lien  upon  it,  than  before.  The 
fallacy  of  the  position  of  the  complainant,  and  the  other  holders 
pi  coupons  and  scrip  not  surrendered,  is  in  the  notion  that  by 
the  contract  of  hypothecation  the  whole  income  of  the  railway 
company,  to  the  extent  of  6  per  cent  annually,  was  pledged  to 
the  payment  of  the  interest  upon  each  bond.  If  this  were  true, 
and  the  claims  of  some  of  those  who  were  originally  entitled  to 
share  in  the  income  fund  had  been  extinguished  by  payment, 
the  residue  of  the  fund  would  inure  to  those  whose  claims 
remain  unsatisfied.  But  the  contract  was  that  the  company 
should  distribute  the  income  ratably  among  10,000  bonds  for 
$1000  each,  so  as  to  pay  each  bondholder  his  share.  This  share 
constitutes  the  whole  interest  of  the  holders  of  outstanding  cou- 
pons or  certificates  in  the  income  fund. 

The  report  is  recommitted  to  the  master  to  ascertain  the  rights 
of  the  parties  to  the  fund  in  accordance  with  these  views. 

Railways — Income  IVIortgages— Misapplication  of  Earnings — Injunction. — 
In  the  case  of  Barry  v.  Missouri.  K.  &  T.  R.  Co.,  36  Fed.  Rep.  228,  it  was 
held  that  an  injunction  will  be  granted  against  a  railroad  company  which  has 
misapplied  its  earnings  as  against  an  income  mortgage,  and  against  which  a 
decree  has  been  entered  allowing  the  income  bondholders  to  apply  for  an 
injunction  against  further  misapplication,  although  the  charge  in  the  ap- 
plication for  the  injunction  is  on  information  and  belief,  and  for  a  cause 
other  than  the  one  formerly  had  in  view,  when  the  company  relies  on  a  bare 
denial  of  the  charge  of  misapplication,  gives  no  figures  from  which  the  con- 
dition of  its  business  or  the  manner  of  disposing  of  its  earning  can  be 
ascertained,  and  makes  no  explanation  of  the  shrinkage  of  its  net  earnings 
from  nearly  a  million  and  a  half  dollars  to  zero. 

In  delivering  the  opinion  of  the  court,  Larcombe,  J.,  said  :  / 

"The  injunction  asked  for  by  complainant  is  phrased  in  the  precise 
terms  of  the  eighth  clause  of  the  decree  of  April  26,  1886.  That  clause 
reads  as*follows: 

•"Eighth.  And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
complainant  be  at  liberty  to  make  application  to  the  court,  that  the  Mis- 
souri, Kansas  &  Texas  R.  Co.,  its  officers  and  agents,  attorneys  and  ser- 
vants, be  enjoined  and  restrained  from  applying  any  of  its  earninors  de- 
rived, or  to  be  derived,  from  the  railway  and  property  described  m  the 
said  mortgage,  dated  April  1,  1876,  to  any  purpose  other  than  to  the  pay- 
ment of  the  operating  expenses  of  the  said  railway,  as  described  in  the 
said  mortgage,  and  to  the  payment  of  the  expenses  for  keeping  in  repair 
its  said  railway  and  property,  and  to  the  payment  of  the  interest  on  the 
several  incumbrances  which  are  prior  to  the  said  mortgage  of  April  i, 
1876,  and  which  are  therein  mentioned  and  described.' 

"  It  is  true  that  the  particular  misappropriation  of  earnings  to  which  the 
court's  attention  at  that  time  was  directed  is  not  the  same  as  that  now 
charged.  There  is  nothing  in  that  circumstance,  however,  which  should 
debar  the  complainant  from  making,  as  they  do,  z'n  ipstssimis  verbis,  the 
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very  motion  which  the  decree  contemplated.  The  allegations  in  com* 
plamant*s  affidavit  as  to  misapplication  of  earnings  are  denied  in  the 
affidavit  submitted  by  the  defendant.  That  circumstance  would,  perhaps, 
ordinarily  be  sufficient  ground  (or  refusing  the  injunction,  or  for  sending 
it  to  a  master  to  find  the  facts ;  but  in  the  case  at  bar  other  circumstances 
are  entitled  to  consideration. 

"  I.  Although  complainant's  charge  of  misapplication  is  made  in  part 
on  information  and  belief,  it  could  not  well  be  otherwise ;  complainant  not 
being  an  officer  of  the  company,  nor  personally  familiar  with  its  transac- 
tions, nor  having  free  access  to  its  books. 

"2.  The  defendant  heretofore  did  misapply  its  earnings,  and  in  a  man-' 
nerso  plainly  in  violation  of  the  trust  created  by  the  mortgage  under 
which  the  income  bondholders  hold   that  this  court  characterized  the 
theory  under  which  the  officers  of   the   road  acted  as  •preposterous.* 
Barry  v.  Railway  Co.,  27  Fed.  Rep.  i. 

"3.  The  last  semi-annual  perioa  as  to  which  there  is  definite  information 
before  this  court  touching  the  amount  of  earnings,  is  that  ending  October 
1,  1 836.  The  master  has  reported  that  the  net  surplus  earnings  of  that 
period,  even  after  paying  1619,175.  the  interest  on  the  earlier  mortgages* 
on  which  defendant  is  now  defaulting,  was  $830,288.38. 

"4.  The  secretary  of  the  company,  who  makes  the  denial  relied  on, 
confines  himself  to  a  mere  bald  contradiction  of  the  charge  in  complain- 
ant's affidavit.  With  the  books  at  his  command  and  abundant  information 
in  his  possession,  he  does  not  give  the  figures  even  of  a  single  month  from 
which  the  condition  of  the  company's  business,  and  the  manner  in  which 
its  earnings  are  disposed  of,  could  be  determined,  and  does  not  suggest  a 
single  fact  to  account  for  the  shrinkage  of  net  earnings  from  $1,44^463.58 
to  zero. 

"  5.  The  injunction,  if  granted  in  the  terms  prayed  for,  would  only  re- 
quire the  road  and  its  officers  to  refrain  from  doing  what  this  court  lias 
after  full  argument  decided  that  they  have  no  right  to  do."  See  «lso 
Dow  V.  Memphis,  etc.,  R.Co.,  33  Am.  h.  £1^.  R.  R.  Cas.  12,  note,  15. 


Mackintosh  et  oL 
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(U,  S.  Circuit  Court.  Michigan,  March  22,  1888.) 

Railway  Companies'  Mortgages — Reorganization  Agreement — Appropria- 
tion of  Income- — Where,  upon  the  eve  of  foreclosure  under  a  consolidated 
trust  deed,  a  plan  for  purchase  and  reorganization  was  drafted  by  a  commit* 
tee  of  the  consolidated  bondholders,  providing  that  the  old  stock  should  be 
deposited,  and  that  the  new  company  should  issue  first-mortgage  bonds 
bearing  6  percent  interest,  to  be  used  only  to  fund  the  past-due  and  matur- 
ing interest  on  the  prior  bonds,  and  for  permanent  construction  and  im- 
provement; the  par  value  ojf  outstanding  consolidated  bonds  to  be 
represented  by  preferred  7  per  cent  stock,  and  the  outstanding  common 
stock  to  be  represented  by  common  stock ;  holders  of  common  stock  not  to 
be  entitled  to  shares  or  to  vote  until  preferred  stock  had  been  paid  seven 
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successive  annual  dividends  of  7  per  cent ;  and  the  property  was  paid  in 
and  a  reincorporation  effected  on  this  basis,  the  new  charter  providing 
that  the  funds  applicable  to  the  payment  of  dividends.on  preferred  stock 
was  the  net  income  after  paying  interest  on  prior  bonds,  expenses  and 
equipments,  etc.,  any  surplus  after  paying  7  per  cent  to  stand  over  until 
next  dividend  day ;  and  at  the  first  meeting  of  the  new  board  a  resolution 
was  passed  to  the  effect  that  under  operating  expenses  only  such  improve- 
ments and  additions  should  be  included  as  was  necessary  to  keep  the  prop- 
erty efficient,  and  that  all  beyond  this  should  be  provided  for  out  of  funds 
other  than  net  earnings, — the  directors  were  bound  by  the  provisions  of 
the  agfreement  and  by  their  charter  as  interpreted  by  the  resolution  and  the 
cocnmon  stock,  and  the  common  stockholder  was  entitled  to  representation 
upon  its  being  made  to  appear  that  the  earnings  and  income  which  had 
been  wrongfully  converted  to  pay  for  improvements  and  extensions  would, 
if  applied  to  dividends,  be  sufficient  to  pay  five  successive  dividends  of 
7  per  cent  each  on  the  preferred  stock. 

Same — Common  Stockholders— Rights  of. — Where,  pursuant  to  an  agree- 
ment for  purchase  and  reorganization  of  a  railroad  company  which  was 
about  to  be  foreclosed  under  a  consolidated  deed  of  trust,  the  company 
conveys  to  the  trustees  of  the  separate  mortgage  of  its  land  grant  all  its 
equities  in  trust  to  pay  all  liens  on  the  lands  and  to  turn  in  the  balance  to 
the  trustees,  and  upon  the  sale  of  the  property  under  such  last  trust,  and 
its  being  paid  in  by  the  purchasing  committee,  these  equities  passed  with 
it,  and  the  trustees  paid  all  except  one  of  the  liens  for  $300,000,  partly  se* 
•cured  on  other  property,  for  which  charge  for  a  period  of  live  years  they  had 
on  hand  fourfold  security, — it  was  held  that  as  between  preferred  and  com- 
mon stock,  the  latter  of  which  was  under  the  charter  to  be  debarred  from 
participating  until  the  former  had  been  paid  successive  dividends  of  7  per 
cent  during  those  five  years,  the  surplus  after  providing  for  the  security  of 
the  $300,000  lien,  as  well  as  the  premiums  received  by  the  company  on 
first  mortgage  bonds  issued  and  sold  by  it,  was  to  be  applied  to  dividends. 

Same — Operating  Expenses— What  not  to  be  Charged  as. — In  such  case  a 
steel-rail  betterment  as  well  as  money  spent  on  steamers  owned  by  the 
company  to  make  them  more  efficient,  and  money  borrowed  and  expended 
in  the  purchase  of  new  freight  engines  and  coal  cars,  should  not  be 
chaiged  to  operating  expenses ;  and  in  the  event  of  no  depreciation  account 
being  kept,  the  expense  account  should  not  be  chained  with  an  estimated 
depreciation,  where  the  money  so  charged  was  not  actually  spent  upon 
repairs. 

Same — Injunction — Right  of  Holders  of  Common  Stock  to. — Injunction 
will  lie  at  the  instance  of  holders  of  common  stock  of  railroad  companies 
who  are  entitled  to,  but  are  deprived  of,  the  right  of  representation  (tend- 
ing suit  for  the  enforcement  of  such  right,  to  restrain  an  illegal,  disadvan- 
tageous, and  ultra  vires  purchase  by  the  company  of  another  road. 

Same— Purchasing  Franchise  of  another  Road— IVIichigan  Statute. — There 
is  no  statutory  provision  in  Michigan  authorizing  one  railway  company  to 
acquire  the  stock  and  franchise  of  another  completed  company  with  the 
intention  of  itself  exercising  such  franchise. 

Same— Suit  to  Compel  Organization— Pleading— Suplemental  Bill.— Where 
a  suit  has  been  brought  by  holders  of  common  stock  of  a  railroad  company 
to  compel  organization  by  the  directors,  and  thereafter  another  bill  to  the 
same  efiect  is  filed  by  substantially  the  same  parties,  alleging,  in  addition 
that  the  defendant  company  was  about  to  buy  another  road,  and  praying 
that  the  contemplated  purchase  be  enjoined  as  being  ultra  vires,  to  which 
bill  the  road  about  to  be  purchased  is  improperly  made  a  party,,  if  the 
ri^t  to  the  relief  demanded  in  the  original  bill  is  established,  the  second 
Ih»  IB  nere  properly  considered  as  a  supplemental  bill,  and  although  filed 
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without  leave  of  the  court,  as  required  by  rule  54,  should  be  allowed  to  stand 
as  to  the  original  defendants. 

In  Equity.     On  final  hearing.     The  opinion  states  the  facts. 
/.  Lewis  Stackpole,  Alfred  Russell,  and  Henry  S,  Dewey  for 
complainants. 

William  L,  Webber  and  Henry  M.  Campbell  for  respondents. 

Jackson,  J. — The  above-entitled  causes  were  heard  together. 

CMosuted       ^^^  ^^^^  ^^  ^^^^  ^^  complainants  on  behalf  of  them- 
***  selves  and  other  holders  of  provisional,  certificates,  as 

hereinafter  explained,  to  compel  the  Flint  &  Pere  Marquette  Rail- 
road Co.  and  its  directory  to  recognize  them  in  full  as  stockholders 
in  said  company,  and  to  issue  to  them  regular  certificates  of  stock 
therein,  such  as  will  give  them  the  rights  of  actual  stockholders 
in  said  corporation,  entitle  them  to  vote  and  exercise  a  voice  in 
the  management  of  its  affairs,  from  which. they  claim  to  be  at 
present  unjustly  and  improperly  excluded.  The  second  bill  is  filed 
by  substantially  the  same  parties,  asserting  the  same  right,  and 
seeking  to  enjoin  and  restrain  the  Flint  &  Pere  Marquette 
Railroad  Co.,  in  which  they  claim  the  right  to  be  admitted 
as  actual  stockholders,  from  purchasing  or  leasing  the 
Port  Huron  &  Northwestern  Railway  Co.,  on  the 
grounds  that  such  leasing  or  purchase  would  be  injurious  to 
their  interests,  and  unwarranted  by  law.  The  questions 
presented  by  this  second  bill,  or  rather,  raised  by  the  motion  for 
preliminary  injunction  thereunder,  depend  to  a  greater  or  less  ex- 
tent upon  the  conclusion  which  the  court  may  reach  as  to  whether 
complainants,  and  those  standing  with  them  in  the  same  posi- 
tion with  them,  are  entitled  to  be  treated  and  regarded  as  present 
stockholders  in  the  Flint  &  Pere  Marquette  Railroad  Co.  It  will, 
therefore,  be  most  proper  first  to  consider  the  matter  involved 
in  the  first  of  the  above  suits,  and  to  determine  the  relations 
which  complainants  bear  to,  and  the  rights  which  they  may  justly 
assert  in,  the  Flint  &  Pere  Marquette  Railroad  Co. 

The  material  facts  of  this  case,  as  disclosed  by  the  bill,  answer^ 
exhibits,  and  proofs,  are  these  :  The  Flint  &  Pere  Marquette 
Railway  Co.,  a  corporation  existing  under  the  general  railroad 
Facts.  '^^^  ^^  Michigan,  in  1872,  executed  to  W.  W.  Crapo, 

AndrewG.Pierce,and  Publius  V.  Rogers,  as  trustees  its 
consolidated  trust  deed  or  mortgage  upon  its  franchises  and  prop- 
erty of  every  description  (except  certain  land  grants  derived 
from  the  United  States  through  the  state  of  Michigan,  which 
had  been  previously  conveyed  in  special  parcels,  and  by  separate 
trusts  to  secure  certain  bonds  of  the  company),  for  the  purpose 
of  securing  the  payment  of  an  issue  of  bonds,  as  provided  for 
therein,  to  the  amount  of  $6,657,000,  to  be  known  and  designated 
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as  **  Consolidated  Bonds  "  of  said  railway  company.  Between 
four  and  five  millions  of  these  consolidated  bonds  were  actually 
issued,  on  which  the  company  made  default  in  the  payment  of 
the  interest  thereon  ;  and  in  June,  1879,  said  trustees  filed  their 
bill  in  the  United  States  circuit  court  for  the  Eastern  district  of 
Michigan,  at  Detroit,  for  the  foreclosure  of  said  consolidated 
trust  deed  and  mortgage  by  a  sale  of  the  property  and  franchises 
covered  thereby.  Shortly  before  the  commencement  of  this 
suit,  Jesse  Hoyt,  as  president,  and  H.  C.  Potter,  as  secretary,  of 
said  railway  company,  issued  a  circular  to  the  stockholders  and 
others  interested,  notifying  them  that  foreclosure  proceedings 
were  about  to  be  instituted,  explaining  the  situation  of  the  com- 
pany affairs,  and  informing  them  "that  a  plan  for  purchase  and 
reorganization  will  be  prepared  by  a  committee  of  the  con- 
solidated bondholders  at  an  early  day."  Such  committee, 
composed  of  H.  A.  V.  Post,  as  chairman,  Francis  Hathaway,  A. 
G.  Brower,  H.  H.  Fish,  and  Loum  Snow,  Jr.,  was  appointed  by 
the  bondholders  about  the  time  of,  or  soon  after,  the  institution 
of  the  foreclosure  proceedings.  This  committee  issued  the  re- 
organization scheme  made  Exhibit  A  to  the  bill  of  complainants, 
which,  so  far  as  need  be  noticed,  was  as  follows  : 

"  (3)  The  new  company  to  issue  reorganized  first  mortgage  ' 
six  per  cent  bonds,  having  thirty  years  to  run,  and  redeemable, 
at  the  pleasure  of  the  new  company,  at  par  and  accrued  interest. 
This  mortgage  to  be  used  only  to  funci  the  past-due  and  matur- 
ing interest  on  the  prior  bonds,  and  for  such  permanent  con- 
struction and  improvement  as  may  be  deemed  desirable  by  the 
board  of  directors  of  the  new  company.  (4)  Preferred  seven  per 
cent  stock  shall  be  issued,  sufficient  in  amount  to  repre^nt  the 
par  value  of  the  outstanding  consolidated  bonds  and  the  past- 
due  coupons  to  May  i,  1879,  inclusive.  This  preferred  stock 
shall  always  be  entitled  to  one  vote  for  each  and  every  share. 
Payment  of  dividends  of  seven  per  cent,  or  any  part  thereof, 
on  this  preferred  stock,  will  be  contingent  on  the  net  earnings  of 
the  company,  and  without  accumulation.  (5)  Common  stock 
shall  be  issued,  suflScient  in  amount  to  represent  the  outstanding 
common  stock  of  the  old  Flint  &  Pere  Marquette  Railroad  Co., 
and  this  stock  shall  not  be  entitled  to  vote  until  the  new  company 
shall  have  earned  and  paid,  for  five  successive  years,  seven  per 
cent  annual  dividends  on  the  preferred  stock.  (6)  The  preferred 
and  common  stock  of  the  new  company  will  be  issued  to  the 
purchasing  committee,  who  will  deliver,  or  cause  to  be  delivered 
to  the  representatives,  for  the  time  being,  of  the  holders  of  the 
eight  per  cent  consolidated  bonds,  and  of  the  holders  of  the 
common  stock  of  the  old  company,  who  may  join  in  this  scheme 
of  reorganization,  the  amount  pro  rata  to  which  they  are  en- 
titled, as  near  as  may  be,  and  the  purchasing  committee  will  dis- 
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pose  of  fraction's  for  the  benefit  of  the  parties  entitled  thereto, 
in  such  manner  as  they  may  deem  most  expedient  and  equitable. 
(7)  The  benefit  of  these  proceedings  shall  accrue  only  to  those 
who  shall  deposit  their  securities  and  common  stock  with  this 
committee  within  the  time  limited  by  them;  it  being  understood 
that  they  may  extend  the  same  from  time  to  time,  as  seems  to 
them  proper  for  the  interests  of  all  concerned.  (8)  The  pur- 
chasing committee  will  issue  certificates  and  stock  that  they  may 
be  entitled  to."  "  (12)  The'general  principles  in  this  scheme,  and 
the  order  of  priority,  and  the  respective  amounts  of  these  organ- 
ization securities  and  stocks,  being  substantially  maintained,  the 
purchasing  committee  may  change  this  scheme  to  meet  any  exi- 
gencies that,  may  arise." 

The  defendants  in  their  answer  deny  that  this  was  the  scheme 
actually  adopted  by  the  committee,  and  insist  that  the  bond- 
holders in  fact  agreed  upon  another  and  different  plan,  which  did 
not  contain  any  recognition,  or  make  any  provision  for  the  com- 
mon stockholders  of  the  railway  company.  While  there  is*some 
conflict  in  the  testimony  on  this  point,  the  decided  weight  of  the 
evidence  establishes  to  the  satisfaction  of  the  court  that  the  re- 
organization scheme,  as  set  out  above  in  Exhibit  A,  was  the  one 
which  the  committee  adopted,  recognized,  and  acted  upon.  It 
was  under  this  scheme  that  the  consolidated  bonds  and  stock 
certificates  of  the  Flint  &  Pere  Marquette  Co.  were  delivered  by 
the  holders  thereof  to  the  depositaries  designated  by  the  com- 
mittee, and  authorized  to  receive  and  receipt  for  the  same. 
While  the  committee  were  engaged  in  getting  the  stock  and  con- 
solidated bonds  deposited  under  this  reorganization  scheme,  and 
pendifig  the  foreclosure  proceedings  in  the  circuit  court,  the  Flint 
&  Pere  Marquette  Railway  Co.,  the  only  defendant  therein,  by  a 
conveyance,  bearing  date  August  23, 1879,  surrendered  to  W.  W. 
Crapo  and  Oliver  Prescott,  trustees  under  the  several  land-grant 
mortgages,  its  equity  of  redemption,  and  all  its  right,  title,  and 
interest  in  the  surplus  lands  and  land  funds  then  held  or  there- 
after received  by  said  trustees,  after  satisfying  and  discharging 
prior  trdsts,  as  an  additional  security  for  the  payment  of  said 
consolidated  bonds.  This  conveyance  contained  a  general  dec- 
laration of  trust,  and  provided  that,  after  satisfying  the  prior 
land-grant  mortgages,  the  balance  of  said  lands  and  the  surplus 
of  funds  thence  arising  and  held  by  said  trustees,  Crapo  and 
Prescott,  should  be  accounted  for,  and  be  by  them  transferred  to 
the  trustees  of  said  consolidated  mortgage  or  trust  deed,  so  that 
such  surplus  funds  and  lands  would  inure  to  the  benefit  of  said  con- 
solidated bonds,  and  become  a  part  of  the  security  for  their  pay- 
ment. This  conveyance  and  declaration  of  trust  by  the  Flint  & 
Pere  Marquette  Railway  Co.,  made  with  the  consent  of  the  stock- 
holders of  said  company,  as  the  court  must  assume  or  presume. 
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brought  within  the  operation  of  the  consolidated  mortgage,  then 
being  enforced,  the  surplus    lands    and    land    funds  held    by 
Prescott  and  Crapo  as  trustees,  after  discharging  prior  liens,  and 
gave  the  consolidated  bondholders  the  benefit  of  an  additional 
security  worth  several  millions  of  dollars.     Whether  the  general 
scheme  of  reorganization  adopted  by  the  committee  formed  the 
consideration  or  inducement  for  this  large  and  valuable  addition 
to  the  security  of  the  consolidated  bonds  does  not  distinctly  ap- 
pear, but  it  is  a  fair  and  reasonable  inference  that  the  stock- 
holders of  the  railway  company  then  in  default,  and  then  being 
proceeded  against,  would  not  have  consented  to  place  their  sur- 
plus land  and  land  funds  under  the  operation  of  the  consolidated 
mortgage,  at  that  time,  without  some  well-found|sd  expectation 
of  being  admitted  into  the  new  company  that  might  be  organ- 
ized upon  the  ruins  of  the  old.     After  the  execution  of  this 
trust  conveyance  of  August  23,  1879,  ^  supplemental  bill  was 
filed  immediately  in  said  foreclosure  proceeding  by  the  trustees 
under  both  the  consolidated  and  the  land-grant  mortgages,  for 
the  purpose  of  bringing  this  additional  security  under  the  de- 
cree of  sale.     Such  proceedings  were  thereafter  had  under  the 
original  and  supplemental  bills  as  resulted,  June  12,  1880,  in  a 
decree  of  the  court,  finding  that  the  defendant  corporation  was 
in  default ;  that  the  outstanding  and  unpaid  consolidated  bonds 
and  interest  coupons  thereon,  up  to  and  including  May  i,  1880, 
amounted  to  $6,236,368.80 ;  that  the  trustees  were  entitled  to  have 
the  property  sold,  as  specified  in  the  consolidated  mortgage  and 
in  the  trust  conveyance  of  August  23,  1879;  but  directed  that 
such  sale  should  be  made  subject  to  certain  prior  claims  men- 
tioned in  the  pleadings,  and  particularly  enumerated  as  follows: 
**(i)  Such  lawful  claims  as  may  be  made  under  the  trust 
deed  dated  April  6,  1862,  and  the  bonds  secured  thereby,  and 
referred  to  in  the  bill  as  the  first  (land)  trust ;  (2)  such  lawful 
claims  as  may  be  made  under  the  trust  deed  of  September  25, 
1866,  and  the  bonds  secured  thereby,  referred  to  in  the  bill  as 
the  second  (land)  trust ;  (3)  such  lawful  claims  as  may  be  made 
under  the  trust  deed  dated  September  4,  1868,  and  the  bonds 
secured  thereby,  referred  to  in  the  bill  as  the  third  (land)  trust 
deed  ;  (4)  such  lawful  claims  as  may  be  made  under  the  trust 
deed  and  the  bonds  secured  thereby  on  the  Bay  City  Branch, 
amounting  in  the  whole  for  principal,  besides  interest,  to  $175,- 
000;   (5)  such  lawful  claims  as  may  be  made  under  the  trust 
deed  and  mortgage  dated  September  4,  1868,  and  the  bonds 
secured   thereby,  referred   to  in  the  pleadings  as  the  Flint  & 
Holly  bonds ;  (6)  such  lawful  claims  as  may  be  made  under  the 
trust  deed  and  mortgage,  dated  January  2,  1871,  and  the  bonds 
secured   thereby,   referred   to   in  the  pleadings  as  the  Holly, 
Wayne  &  Monroe  bonds;  (7)  such  claims  as  may  be  outstanding 


Digitized  by 


Google 


:M6    mackixtosh  el  cU.  v.  flint  and  p.  m.  b.  co.  et  al. 

and  unpaid  against  the  receiver  heretofore  authorized,  and  such 
as  may  be  hereafter  authorized  by  this  court." 

The  line  of  railway,  as  described  in  the  bill,  with  all  its  prop- 
erty, rights,  franchises,  including  things  in  action  and  equitable 
rights,  together  with  the  trusts  as  to  the  surplus  lands  and  land 
funds,  conveyed  by  the  trust  deed  of  August  23,  1879,  were  sold 
August  18,  1880,  by  a  special  master  commissioner,  duly  ap- 
pointed by  the  court,' after  advertising  the  sale  as  directed  by 
the  decree  ;  and  said  Post,  Fish,  Snow,  Brower,  and  Hathaway, 
as  the  purchasing  committee  under  the  aforesaid  scheme  of  re- 
organization, became  the  purchasers  at  the  price  of  $1,000,000, 
which,  under  the  terms  of  the  decree,  was  paid  chiefly  with  con- 
solidated bonds  as  cash.  The  sale  was  reported  to  the  court, 
and  the  purchasing  committee  thereupon  presented  their  peti- 
tion to  the  court,  setting  forth  that  their  said  purchase  was 
made  pursuant  to  a  scheme  of  reorganization  before  then 
agreed  upon  ;  that  said  purchasers  and  their  associates  had  reor- 
ganized a  corporation  by  the  name  of  the  "  Flint  &  Pere  Mar- 
quette Railroad  Co."  to  take  charge  of,  manage,  and  operate  the 
rairoad  property  so  purchased  under  the  decree,  etc. ;  and  praying 
that  the  special  master  commissioner  might  be  ordered  and  di- 
rected to  make  a  deed  upon  said  sale  direct  to  said  newly  organ- 
ized corporation.  This  order,  after  confirming  the  commis- 
sioner's report  of  sale,  was  passed  by  the  court,  and  the  special 
master  commissioner,  by  deed  bearing  date  September  28,  1880, 
formally  conveyed  and  transferred  to  the  new  corporation, 
the  Flint  &  Pere  Marquette  Railroad  Co.,  all  the  property,  rights, 
franchises,  trusts,  etc.,  so  sold,  as  aforesaid.  After  the  sale  by 
the  master  commissioner,  the  purchasing  committee,  to  whom 
the  franchises,  privileges,  equitable  rights  and  trusts  were  struck 
off,  together  with  their  associates,  under  date  August  31,  1880, 
filed  with  the  secretary  of  state  at  Lansing,  Mich.,  a  "certifi- 
cate of  reorganization  and  articles  of.  association  of  the  Flint  & 
Pere  Marquette  Railroad  Co.,  successor  to  the  Flint  &  Pere  Mar- 
quette Railroad  Co."  These  articles  of  association,  which  con- 
stitute the  charter,  or  organic  law,  of  the  new  corporation, 
after  reciting  the  foregoing  steps  and  proceedings,  leading  up 
to  its  formation,  certify  and  declare,  among  other  things  not 
material  to  be  noticed,  as  follows : 

**  Clause  2.  The  purpose  for  which  said  corporation  is  organ- 
ized is  to  use,  maintain,  and  enjoy,  manage,  and  operate  the 
said  railroad  and  other  property  and  franchises  as  aforesaid,  in- 
cluding the  right  of  using  and  enjoying  the  railroad,  built,  as 
aforesaid,  and  in  use  ;  and  also  for  the  purpose  of  extending 
such  spurs  and  branches  from  time  to  time,  as  maybe  found  use- 
ful and  necessary  for  the  purpose  of  developing  and  increasing 
the  traffic  of  said  road,  and  as  may  be  authorized  by  law. 
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**  Clause  3.  The  present  property  of  the  corporation  here  by 
organized  consists  of  all  the  property  of  every  kind  and  de- 
scription, including  franchises  and  rights  sold  and  purchased 
under  said  decree,  as  aforesaid. 

"  Clause  4.  The  capital  stock  of  the  corporation  hereby  or- 
.ganized  shall  be  the  sum  of  ten  million  dollars,  in  shares  of  one 
hundred  dollars  each,  divided  into  two  classes,  to  wit :  First, 
preferred  stock,  which  shall  consist  of  the  sum  of  six  million  and 
five  hundred  thousand  dollars,  divided  into  sixty-five  thousand 
shares,  each  share  being  the  sum  of  one  hundred  dollars ;  sec- 
ond, common  stock,  consisting  of  three  million  five  hundred 
thousand  dollars,  divided  into  thirty-five  thousand  shares  of 
one  hundred  dollars  each.  And  it  is  agreed  that  the  rights  of 
the  holders  of  said  preferred  stock  and  said  common  stock 
shall  be  as  hereinafter  stated,  to  wit :  The  holders  of  said  pre- 
ferred stock  shall  be  entitled  to  receive  from  the  earnings  of  said 
railroad  company  hereby  organized,  dividends  to  the  amount 
'  of  seven  per  cent  per  annum,  payable  semi-annually  or  annually, 
as  may  be  directed  by  the  board  of  directors  ;  provided  the  net 
income,  after  paying  interest  on  prior  bonds,  repairs,  expenses  of 
equipment  and  renewals,  shall  be  sufficient  for  that  purpose,  or 
such  portions  thereof  as  the  said  net  income  shall  amount  to. 
In  case  there  shall  beany  surplus  of  net  income  after  the  payment 
of  said  dividend  of  seven  per  cent  upon  the  preferred  stock,  the 
same  shall  stand  undivided  until  the  next  dividend  day,  and  so 
from  time  to  time  and  from  year  to  year,  until  such  time  as  the 
holders  of  said  preferred  stock  shall  receive  five  consecutive  an- 
nual dividends  of  seven  per  cent,  or  semi-aqnual  or  quarterly 
dividends  equivalend  thereto.  In  case,  on  any  dividend  day,  the 
net  income  as  aforesaid  shall  not  be  sufficient  to  pay  seven  per 
cent  annual  dividend  to  the  holders  of  said  preferred  stock, 
such  holders  of  preferred  stock  shall  have  no  right  to  have  the 
dividends  made  up  out  of  subsequent  earnings ;  it  being  the  in- 
tention that. there  shall  be  no  accumulation  of  claims  against 
the  company  for  dividends  for  such  preferred  stock.  We  fur- 
ther certify  and  declare  that  the  said  common  stock  shall  not 
be  issued,  nor  any  portion  thereof,  until  after  the  preferred  stock 
shall  have  received  five  consecutive  annual  dividends  of  seven 
per  cent  from  the  net  income,  as  aforesaid,  or  other  dividends 
equivalent  thereto ;  nor  shall  said  common  stock  be  entitled  to 
any  representation  at  any  meeting  of  stockholders  until  the  same 
shall  have  been  issued.  When  five  consecutive  annual  dividends 
of  seven  per  cent,  or,  in  lieu  thereof,  semi-annual  or  quarterly 
dividends  equivalent  thereto,  shall  have  been  paid  upon  the  pre- 
ferred stock,  then  the  common  stock  shall  be  issued  and  de- 
livered to  parties  who  may  hold  certificates  issued  upon  the  sur- 
render of  the  common  stock  of  the  old  Flint  &  Fere  Marquette 
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Railway  Co.,  or  other  certificates  which  may  be  issued  by  this 
company  in  lieu  thereof :  and,  if  there  shall  be  any  surplus  of  com- 
mon stock  it  shall  be  the  property  of  the  company  hereby  organ- 
ized. After  the  common  stock  shall  have  been  issued,  as  above  pro- 
vided,  the  preferred  stockholders  shall  be  entitled  to  receive 
from  net  earnings  seven  per  cent  dividends  each  year  before 
the  common  stock  shall  be  entitled  to  participate ;  and  after  the 
payment  of  the  seven  per  cent  to  the  holders  of  the  preferred 
stock,  any  surplus  of  net  earings  that  may  remain  shall  be  paid 
as  dividends,  ratably,  to  the  holders  of  the  common  stock,  not 
exceeding  seven  per  cent  in  any  one  year.  Should  the  net 
income  be  greater  than  sufficient  to  pay  a  dividend  of  seven  per 
cent  upon  the  whole  amount  of  stock,  both  preferred  and  com- 
mon, such  surplus  shall  be  divided  ratably  among  the  holders 
of  the  preferred  and  common  stock.  Should  the  net  income  of 
the  company,  after  the  common  stock  shall  have  been  issued,  be 
insufficient  to  pay  the  dividends  hereinbefore  provided  for  in 
any  single  year,  such  deficiency  shall  not  be  made  up  out  of  the 
earnings  of  the  subsequent  year  or  years,  and  this  shall  apply 
both  to  preferred  and  common  stock" 

By  the  sixth  article  it  is  expressly  declared  that  "the  under- 
signed purchased  said  property  at  the  sale  under  said  decree  in 
trust  for  themselves  and  others  interested,  pursuant  to  a  scheme 
of  reorganization  heretofore  agreed  upon." 

At  the  first  meeting  of  the  board  of  directors  of  the  new  cor- 
poration, held  September  7,  1880,  a  resolution  was  adopted  aih 
thorizing  and  directing  the  president  and  secretarj*^  to  issue  en- 
graved or  lithographed  certificates,  to  be  given  to  the  comn>ittee 
of  reorganization  or  their  assigns,  representing  the  beneficiary 
interest  to  be  derived  from  the  issue  of  common  stock,  when  it 
may  be  issued,  in  accordance  with  the  form  then  presented, 
which  form  was  as  follows : 

*'  Certificate  for  Common  Stock,  when  the  same  shall  be  issued. 
**  State  of  Michigan. 
"  The  Flint  &  Pere  Marquette  Railroad  Company. 
"Incorporated  August  31,  i88a 

"  This   certificate  will   entitle to shares  of  the 

common  stock  of  the  Flint  &  Pere  Marquette  Railroad  Co.,  when 
such  stock  shall  be  issued.  Said  common  stock  consists  of  35*000 
shares  of  $100  each,  but  will  have  no  vote  nor  voice  in  tbenoan- 
agement  until  issued  in  accordance  with  the  plan  of  organization* 
viz.,  when  the  preferred  stock  shall  have  received  five  consecu- 
tive annual  dividends  of  seven  per  cent,  or  semiannual  or  quar- 
terly dividends  equivalent  thereto.  This  certificate  is  negotia- 
ble, and  may  be  transferred  on  the  books  of  the  company  in  the 
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city  of  New  York  on  the  surrender  hereof.     By  order  of  the 
board  of  directors.  Wm.  W.  Crapo,  President. 

'*  Dated  East  Saginaw, ,  1886. 

*'  H.  C.  Potter,  Jr.,  Secretary. 

"  A.  S.  Apgar,  Transfer  Agent." 

While  the  capital  stock  of  the  foreclosed  company  consisted 
of  3S,ooo  shares  of  $100  each,  making  $3,500,000,  only  3,298,200, 
or  32,982  shares  of-  stock,  had  been  actually  issued.  Of  this 
actual  issue  there  were  deposited  with  the  various  depositaries 
designated  by  the  reorganization  committee,  for  the  purpose  of 
sharing  in  the  reorganization  scheme,  and  in  pursuance  of 
notice  from  the  committee,  stock  .certificates  to  the  amount  of 
$3,266,500,  for  which  receipts  were  given  by  the  several  deposi- 
taries receiving  the  same,  and  for  which  the  certificates  in  the 
form  above  stated,  as  directed  by  the  board  at  its  first  meeting, 
September  7,  1880,  were  given  in  exchange.  It  appears  from 
the  testimony  of  Dr.  H.  C.  Potter,  whose  relations  to,  and  long 
connection  with,  the  foreclosed  company  placed  him  in  a  posi- 
tion to  know  the  fact,  that  when  the  foreclosure  proceedings 
were  commenced,  and  while  the  reorganization  scheme  was 
being  arranged,  the  holders,  or  those  interested  in  the  old  stock, 
were  the  same  parties,  or  very  largely  so,  who  controlled  the 
consolidated  bonds  that  were  in  default,  and  prior  bonds.  This 
is  an  important  fact,  and  should  not.be  lost  sight  of  in  consider- 
ing the  questions  involved  in  this  case.  It  will  .be  noticed  that 
by  the  fifth  and  sixth  clauses  of  the  reorganization  scheme  both 
the  preferred  and  common  stock,  or  certificates  therefor,  were 
to  be  issued  in  favor  of  those  who  should  join  in  the  plan 
adopted,  immediately  upon  the  formation  of  the  new  company, 
although  the  common  stock  was  not  entitled  to  vote  until  the 
preferred  stockholders  had  been  paid  seven  per  cent  annual  div- 
idendsy  for  five  successi<re  years.  This  provision  for  the  issuance 
of  the  common  stock  is  changed  by  the  fourth  clause  of  the 
articles  of  reorganization,  which  declares  "  that  said  common 
stock  shall  not  be  issued,  nor  any  portion  thereof,  until  after  the 
preferred  stock  shall  have  received  five  consecutive  annual  divi- 
dends of  seven  per  cent  from  the  net  income,  as  aforesaid,  or 
other  dividends  equivalent  thereto."  In  explanation  of  this 
departure  from  or  change  in  the  reorganization  scheme  pre- 
viously adopted,  it  is  said  that  the  committee's  attorney  advised 
them  that  under  the  laws  of  Michigan  it  would  not  be  legal  to 
actually  issue  common  stock,  and  deprive  it  of  the  immediate 
right  to  vote.  The  provisional  certificate  issued  to  tihe  old 
stockholders,  as  above  set  out,  follows  the  provision  of  article  4 
of  the  new  company ;  and  the  complainants,  being  the  holders 
of  such  certificates,  acquired  since  the  reorganization  or  forma- 
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tion  of  the  new  company,  can  only  assert  the  rights  which  are 
conferred  upon  them  by  and  under  the  fourth  article  of  the  re- 
organized company,  and  the  contract  expressed  on 
coapiaiuBU  the  face  of  their  certificates.  Having  acquired  or 
*reertiii/eer-  accepted  the  present  form  of  certificates,  the  com- 
tiOMtca.  plainants  are  fairly  estopped  from  asserting  claim  for 

the  issuance  of  the  common  stock,  as  contemplated 
by  the  scheme  of  reorganization.  They  are  not  in  a  position, 
nor  do  they  make  a  case  entitling  them  to  have  the  articles  of 
association,  or  charter  of  the  new  corporatiou  so  reformed  as  to 
conform  to  the  reorganization  scheme  in  respect  to  the  issuance 
of  common  stock  certificates. 

On  the  part  of  the  complainants  it  is  claimed  that  the  pre- 
ferred stock,  as  provided  for  in  the  articles  of  association  form- 
ing the  new  company,  was  unauthorized  by  the  laws 
Taiidit7 •r r»-  of  Michigan  ;  and  on  the  part  of  defendants  it  is  in-. 
PrafTriTAd'ftBZ  sisted  that  the  provision  in  reference  to  the  issuance 
««■»•■  itoek.  of  common  or  mipreferred  stock  was  invalid,  because 
founded  upon  no  consideration  moving  from  the  old 
stockholders,  or  to  the  new  company,  and  because  that  provision 
was  in  contravention  both  of  the  letter  and  spirit  of  the  Mich- 
igan statute  against  stock  watering  (act  of  1859,  i  How.  St.  § 
3409 ;)'  and  that  the  new  corporation  may  rightfully  refuse  to 
recognize  or  issue  said  common  stock.  Neither  of  these  posi- 
tions, which  were  practically  waived  or  abandoned  on  both  sides 
at  the  hearing,  can  be  successfully  maintained.  The  act  of  Feb. 
10,  1859  (^  How.  St.  §  3409,)  clearly  authorizes  the  issuance  of 
preferred  stock  in  cases  like  the  present.  It  is  equally  clear  that 
the  stock  watering  provision  of  the  statute  (Id.)  has  no  applica- 
tion.    There  was  no  fraudulent  or  unfair  valuation  of  the  prop- 

"  '  Sec.  3409.  That  it  shall  not  be  lawful  for  any  railroad  company  exist- 
ing by  virtue  of  any  of  the  laws  of  this  state,  nor  for  any  officer  of  any  such 
company,  to  sell,  dispose  of,  or  pledge  any  shares  in  the  capital  stock  of 
such  company,  nor  to  issue  certificates  of  shares  in  the  capital  stock  of 
such  company,  until  the  shares  so  sold,  disposed  of.  or  pledged,  and  the 
shares  for  wliich  such  certificates  are  to  be  issued,  shall  have  been  fully 
paid  ;  nor  issue  any  stock  or  bonds  except  for  money,  labor,  or  property 
actually  received,  and  applied  to  the  purpose  for  which  such  corporation 
was  created  ;  and  all  fictitious  stock  dividends  and  other  fictitious  increase 
of  the  capital  stock  or  indebtedness  of  any  such  corporation  shall  be  void  ; 
and.  if  any  oflicer  or  officers  of  any  such  company  shall  issue,  sell,  pledge, 
or  dispose  of  any  shares  or  certificates  of  shares  of  the  capital  stock  of 
such  company,  in  violation  of  the  provisions  of  this  act,  such  officer  or 
officers  so  doing  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  as  provided  by  law  in  case  of  issuing 
false  or  fraudulent  railroad  stocks.  The  provisions  of  this  act  shall  apply 
as  fully  to  the  stocks  and  officers  of  consolidated  railroad  companies,  as 
existing  in  whole  or  in  part  within  the  state,  as  to  original  unconsolidated 
i  ->m|)anies  existing  as  aiorfsaicl." 
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erty,  franchises,  privileges,  or  rights  and  trusts,  which  the  pro- 
moters, consisting  of  lien  claimants  and  stockholders  of  the  old 
company,  turned  over  to  the  new  corporation,  under  the  scheme 
of  reorganization.  Certainly  there  was  nothing  that  could  be 
called  stock  watering,  within  either  the  letter  or  the  spirit  of  the 
Michigan  statute.  The  case  of  Railroad  v.  Dow,  120  U.  S.  287, 
is  a  conclusive  authority  in  favor  of  the  legality  and  validity  of 
the  reorganization  in  the  present  instance.  The  provision  of 
the  Arkansas  constitution  there  under  consideration  was  sub- 
stantially the  same  as  the  Michigan  statute;  and  a  reorganiza- 
tion of  a  railroad-  company  by  purchasers  at  foreclosure  sale, 
under  circumstances  undistinguishable  in  principle  from  the 
present,  was  sustained  by  the  supreme  court  as  not  coming 
within  the  constitutional  prohibition. 

The  objection  of  a  want  of  consideration  for  the  provision  in 
reference  to  the  common  stock,  cannot,  for  many  reasons,  avail 
the  defendants ;  because  there  was  ample  considera-  Objection  or 
tion  in  the  mutual  agreements  of  the  consolidated  want  of  eon- 
bondholders  and  the  stockholders,  under  which  the  J^  fdimoL" 
latter   surrendered   their   certificates,  and    not  only  fUek. 
assented  to  the  foreclosure,  but,  By  the  conveyance  of  August 
23,  1879,  provided  an  additional  and  valuable  security  in  the 
shape  of  the  surplus  lands  and  land-grant  funds  held  by  Crapo 
and  Prescott,  trustees.     The  courts  have  not  hesitated  to  recog- 
nize and  give  effect  to  such  compromise  arrangements  between 
bondholders  and  stockholders  in  respect  to  corporations  being 
foreclosed.     In  Sage  %\  Railroad  Co.,  99  U.  S.  343,  Mr.  Justice 
Strong,  speaking  for  the  court,  says: 

"  Let  it  be  conceded  that  the  new  organization  must  be  for 
the  benefit  of  the  holders  of  the  first  mortgage  bonds,  how  can 
we  say  it  is  not  for  the  benefit  of  those  holders  that  entirely 
subordinate  interests  are  conceded  to  junior  lien  creditors,  and 
to  the  stockholders  of  the  former  corporation?  How  can  we 
say  that  such  a  concession  was  beyond  the  discretion  with  which 
the  agents  of  the  bondholders — that  is  to  say,  the  majority — 
were  clothed?  Such  concessions  are  generally  made  in  reor- 
ganizations of  railroad  companies,  and  they  are  regarded  as 
beneficial  to  the  joint  lien-holders.  They  prevent  delay  and  ex- 
penditures arising  out  of  litigation  between  creditors,  which  are 
sometimes  almost  ruinous,  and  they  lessen  the  risk  of  redemp- 
tions." 

"  It  is  sometimes  so  far  within  the  power  of  stockholders  and 
unsecured  creditors  to  embarrass  and  delay  proceedings  for  the 
foreclosure  of  the  mortgage  and  sale  of  the  property  that  it  is 
expedient  for  the  mortgage  creditors  to  arrange  for  a  reorgani- 
zation, and  give  up  something  of  their  own  security  for  the  sake 
of  avoiding  litigation  and  delay.**     Jones,  Ry.  Sec.  §  614. 
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But,  aside  from  the  aforegoing  considerations,  which  suf- 
ficiently dispose  of  the  objection  of  a  want  of  consideration  for 
Co  u  e  B-  ^^^  provisional  certificates  or  unpreferred  stock,  it 
m^^Ju^'  should  be  borne  in  mind  thSit  the  common  stock  in 
righto  dfeooi-  the  old  Company  was  held  largely  by  the  consolidated 
iwide»r^"  bondholders,  who,  while  accepting  preferred  stock  for 
their  bonds,  naturally  enough  assented  to  the  pro- 
vision for  the  common  stock.  After  the  formation  of  the  new 
company,  its  directors,  selected  alone  by  and  from  the  preferred 
stockholders,  issued  the  provisional  certificates  for  common  stock, 
which  are  not  only  recognized  by  the  corporation,  but  become 
the  subject  of  sale  and  transfer  in  the  market ;  and  now,  after 
the  original  holders  of  these  certificates,  consisting  to  a  consider- 
able extent  of  the  present  directory,  have  disposed  of  their 
holdings,  and  when  the  present  holders  thereof  seek  to  have 
their  rights  thereunder  recognized  and  enforced,  they  are  met 
with  the  objection,  interposed  by  the  same  directory  who  issued 
these  certificates,  and  by  the  corporation,  whose  charter  recog- 
nized their  existence,  and  provided  for  the  issuance  of  the  com- 
mon stock  represented  thereby  upon  the  happening  of  a  certain 
contingency  that  this  common*stock  has  no  validity  for  want  of 
consideration  moving  to  the  new  corporation.  How  can  this 
new  company  dispute  or  call  in  question  its  own  constitution, 
and  the  provision  therein  made  for  the  issuance  of  common  stock 
in  a  certain  event?  How  can  preferred  stockholders,  or  their 
representatives,  the  directors  of  the  corporation,  dispute  the 
validity  of  the  very  clause  of  the  organic  act,  which  confers  and 
establishes  their  own  rights?  Such  a  proposition  rests  upon  no 
principle,  and  is  supported  by  no  authority.  It  is  founded  upon 
the  idea  that  because  the  bondholders,  by  virtue  of  their  lien, 
had  superior  rights  over  the  stockholders  of  the  old  company, 
and  could  have  exhausted  its  property  to  the  utter  exclusion  of 
the  stockholders,  therefore,  when  they  became  preferred  stock- 
holders in  the  new  company,  they  in  some  way  carried  with 
them  the  superior  equities  belonging  to  their  former  relation  to 
the  old  concern.  This  is,  however,  a  mistake  and  a  fallacy. 
Their  right  as  bondholders  ceased  when  their  character  of  pre- 
ferred stockholders  began.  Their  lien  as  bondholders,  as  well 
as  their  character  of  bondholders,  was  extinguished  by  the  fore- 
closure sale,  and  the  reorganization  thereafter  had  in  pursuance  of 
the  scheme  previously  adopted  with  their  consent.  In  forming 
the  constitution  of  the  new  corporation,  all  prior  equities  exist- 
ing under  the  old  company  were  settled  and  extinguished ;  new 
relations  were  established  and  new  rights  created.  Neither  the 
new  corporation,  nor  the  preferred  stockholders,  nor  the  common 
stockholders,  who  have  accepted,  acted  upon,  and  acquired 
rights  and  privileges  under  the  reoi^anized  company,  can   be 
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heard,  in  contests  among  themselves,  to  question  the  organic 
law  declaring  and  defining  the  beneficiaries  of  the  legal  being 
thus  created.  Stockholders,  preferred  and  unpreferred,  are  only 
entitled  to  such  rights  as  the  constitution  of  the  new  corpora- 
tion, found  in  its  articles  of  association,  properly  confer.  These 
rights  the  company  cannot  question;  nor  can  it  properly  take 
sides  in  contests  between  the  two  sets  of  stockholders  in  respect 
to  their  relative  rights,  as  defined  by  the  act  or  articles  of  incor- 
poration. 

We  come  next  to  the  main  controversy  in  this  case,  which 
relates  to  the  right  of  complainants,  as  holders  of  the  pro- 
visional certificatesforunprcferred  shares,  to  have  reg-  ^^  ^^  ^ 
ular  certificates  of  stock  issued  to  them  by  the  Flint  hoideraofpro- 
&  Pere  Marquette  Railroad  Co.  This  right  is  claimed  ▼Wouai  eeru- 
on  the  ground  that  the  event  or  contingency  on  which  ^^il^^^ 
the  provisional  certificate  holders  were  to  become 
actual  stockholders  of  the  common  class  has,  in  the  view  of  a 
court  of  equity,  happened.  It  is  not  claimed  in  the  bill  that  the 
preferred  stockholders  have,  in  fact,  received  7  per  cent  annual 
.dividends  for  five  successive  years.  It  is  alleged  that  the  divi- 
dends actually  paid  on  the  preferred  stock  were  5^  per  cent  in 
1881,  6J-  per  cent  in  1882,  7  per  cent  in  1883,  7  per  cent  in 
1884,  and  4  per  cent  in  1885  ;  but  it  is  charged  the 
failure  of  the  directors  to  declare  and  pay  the  full  7  JiVweBdioa 
per  cent  dividends  each  year  for  each  of  said  years  prarsrre^ 
was  due  to  their  neglect  of  duty,  and  intentional  dis-  «to«k-'A"<if»- 
regard  of  complainants*  rights;  that  the  net  income  piait* **"' 
of  the  company  applicable  to  the  payment  of  prefer, 
ence  dividends,  as  defined  by  article  4  of  the  certific^ite  of  incor- 
poration, was  misappropriated,  and  diverted  from  ift  legitimate 
purpose,  as  contemplated  and  provided  by  said  article,  and  ap- 
plied to  other  uses  in  the  interest  and  to  the  advantage  of  the 
preferred  stockholders;  "that  the  real  and  actual  net  income  of 
these  several  years,  if  the  affairs  of  said  railroad  company  had 
been  properly  conducted  and  the  accounts  thereof  kept  with  a 
legal  and  proper  consideration  of  the  rights  of  your  orators,  as 
hereinbefore  set  forth,  together  with  the  surpluses  remaining  on 
hand  in  each  several  preceding  year,  was,  after  paying  interest 
on  prior  bonds,  repairs,  expenses  of  equipment  and  renewals, 
sufficient  for  the  payment  of  a  dividend  of  7  per  cent  in  each  of 
said  years  to  the  preferred  stockholders ;  and  that  it  was  the 
duty  of  the  defendant  corporation  to  pay  such  dividend,  and 
issue  such  common  stock,  on  the  ist  of  January,  1886."  It  is 
further  alleged  that  **  the  accounts  of  the  company  have  been 
wholly  in  the  interest  of  the  preferred  stockholders,  and  without 
regard  to  the  interest  of  the  common  stockholders,  and  in  disre- 
t^iird  of  the  trust  created,  and  with  intent,  on  the  part  of  the 
86  A.  &  E  R  R.  Cas.  -23 
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preferred  stockholders  and  the  officers  and  agents  appointed  by 
them,  of  preventing  the  common  stockholders  from  having  any 
voice  whatever  in  the  management,  and  v/ith  a  view  to  postpon- 
ing the  issue  of  the  common  stock  to  an  indefinite  period.  And 
your  orators  are  informed  and  believe,  and  so  aver,  that,  for  this 
purpose,  accounts  have  not  been  properly  kept  of  permanent 
improvements  in  the  property,  which  should  have  been  paid  for 
as  additions  to  the  plant,  by  way  of  construction  and  equipment, 
out  of  funds  applicable  thereto;  but  that  said  permanent  im- 
provements have  been,  in  fact,  paid  for  out  of  the  current  yearly 
income  from  the  property  applicable  to  dividends.  And  your 
orators  show  that  earnings  have  been  diverted  from  their  proper 
application  to  dividends,  and  spent  upon  the  railroad,  had  upon 
its  road-bed,  rails,  track,  station  buildings,  and  other  property, 
and  in  the  building  of  branches,  especially  a  branch  to  the  city 
of  Manistee,  and  in  the  building  of  side  tracks  and  sidings,  and 
the  purchase  and  improvement  of  cars,  engines,  locomotives,  and 
other  equipments;  that  the  operating  expenses  have  in  this  way 
been  unduly  increased,  and  the  net  income  diminished,  all  to 
the  prejudice  of  the  common  stockholders,  in  violation  of  their 
rights  and  of  the  agreement,  whether  contained  in  the  scheme 
of  reorganization  or  in  the  certificate  of  organization  filed  with 
the  secretary  of  state."  The  bill  also  alleges  that  the  defendant 
corporation  is  entitled  to  the  beneficial  interest  in  the  land  grants 
and  funds  thence  arising  held  by  Crapo  and  Prcscott,  trustees ; 
that,  after  satisfying  all  pryor  claims  and  demands  thereon  under 
the  trust  upon  which  they  are  held,  there  is  a  large  surplus  be- 
longing to  said  defendants;  that  there  was,  on  December  31, 
1885,  of  this  funds  over  Si»ooo,cxx)  in  bills  receivable  and  cash, 
besides  about  90,000  acres  of  unsold  lands;  that  since  the  date 
of  its  reorganization  in  1880,  said  corporation  had  received 
from  said  trustees  many  thousands  of  dollars,  of  which  only  a 
portion  had  been  applied  to  construction  and  equipment  of  its 
road;  that  said  defendant  has  used  sums' received  from  the  cur- 
rent operation  of  the  road,  which  properly  belong  to  the  net 
income  thereof,  for  the  purposes  of  construction  and  equipment, 
in  place  of  funds  applicable  thereto  from  the  land  department;  and 
that  the  surplus  lands  and  funds  now  in  the  hands  of  said  trus- 
tees, and  subject  to  the  demands  of  the  company,  are  properly 
applicable  to  dividends  in  place  of  the  money  from  earnings  and 
income  diverted  and  applied  to  construction  and  equipment, 
etc.  It  is  further  alleged  that  complainants,  and  others  in  like 
situation,  have  applied  to  the  management  of  the  defendant 
company  to  correct  these  misapphcations  of  earnings  to  con- 
struction purposes,  and  to  respect  the  rights  of  the  common 
stockholders  ;  which  requests  have  been  totally  disregarded.  It 
is  also  charged  that  they  have  denied  access  to  the  books  of  ac- 
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count  of  the  company.  Aside  from  the  preliminary  injunction 
asked  for,  which  was  heard  before  Mr.  Justice  Matthews  (32 
Fed.  Rep.  350),  the  relief  sought  on  this  branch  of 
the  case  is  that  the  court  will  order  such  amounts  Belief  nngiit. 
from  the  surplus  land  funds  to  be  paid  into  the  in- 
come amount  of  the  company,  applicable  to  dividends,  as 
will  reimburse  said  income  account  for  any  and  all  sums 
wrongfully  taken  therefrom,  and  spent  upon  construction  or 
equipment  during  the  period  aforesaid ;  that  the  defendant 
company  may  be  ordered  to  furnish  to  complainants  the  accounts 
received  by  it  from  the  trustees  of  the  land  department,  and  to 
render  accounts  of  the  sums  paid  over  to  it  by  said  trustees ; 
that  a  true  and  correct  account  be  made  up  of  the  income  of 
the  defendant  company,  from  the  date  of  its  organization,  for 
each  successive  year,  and  that  all  improper  charges  to  said  in- 
come may  be  stricken  out,  and  that  any  proper  additions  may 
be  made  thereto,  and  that  a  balance  may  be  struck  each  year, 
and  that  the  income  of  the  succeeding  year  may  be  added  to  the 
surplus  of  the  year  preceding ;  that  the  defendant  corporation, 
its  officers  and  servants,  be  ordered  by  the  court  to  issue  stock 
certificates  to  the  complainants  severally,  for  the  several  amounts 
of  shares  to  which  they  are  entitled;  that  the  defendants  may  be 
perpetually  enjoined  from  depriving  them  of  their  legal  rights 
as  stockholders  in  voting  at  the  meetings  of  stockholders,  and  in 
other  respects ;  and,  generally,  that  they  may  have  such  other 
and  further  relief  as  the  nature  of  the  case  may  require,  and  to 
the  court  may  seem  meet. 

The  defendants  admit  that  the  holders  of  preferred  stock 
have  been  recognized  as  the  only  stockholders  entitled  to  any 
voice  in  the  management  and  control  of  the  corpora-  Defendants' 
tion  since  the  time  of  its  reorganization,  and  that  the  answer  to  pre- 
directors  elected  by  them  have  had  charge  of  the  ^rred  stock- 
company  and  its  management ;  but  they  deny  that  ^  *"* 
the  holders  of  said  preferred  stock  unlawfully  combined  together. 
They  admit  that  they  have  refused  to  permit  the  complainants 
to  send  their  agents  into  the  offices  of  the  defendant  company, 
there  to  interfere  with  its  business  by  an  examination  in  detail 
of  the  transactions  of  the  corporation ;  but  state  that  the  printed 
annual  reports  of  the  company  were  open  to  their  inspection. 
They  state,  on  information  and  belief,  that  the  accounts  of  the 
company  have  been  properly  kept  as  such,  and  that  "  no  greater 
amount  has  been  charged  to  operate  expenses  than  sufficient  to 
cover  the  actual  expenses  incurred."  As  to  the  charge  "  that 
earnings  have  been  diverted  from  their  proper  application  to 
dividends,  and  spent  upon  the  railroad  and  upon  its  road-bed, 
rails,  track,  station  buildings,  and  in  the  building  of  branches. 
etc.,  and  in  the  building  of  side  tracks  and  sidings,  and  in  the 
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purchase  of  cars,  engines,  locomotives,  and  other  equipment ; 
that  the  operating  expenses  have  in  this  way  been  unduly 
increased  and  net  income  diminished,  to  the  prejudice  of  the 
common  stockholders,  in  violation  of  their  rights  and  of  the 
agreement,  whether  contained  in  the  scheme  of  reorganization, 
or  in  the  certificate  of  reorganization," — there  is  no  direct 
response  or  denial ;  but  the  defendants  say  they  "  admit  that,  as 
directors  of  said  company,  charged  by  the  law  with  the  duty  of 
managing  the  same,  they  have  believed  that  their  duty  to  the 
public  required  that  they  should  keep  the  road-bed,  rails,  track, 
station  buildings,  and  other  property  in  good  condition  ;  that 
they  should  keep  the  rolling  stock  sufficient  to  enable  it  to 
transact  its  business  as  the  public  interests  might  require ;  and 
these  defendants  believe  that  in  so  doing  they  promoted  the 
true  interests  of  the  corporation  in  their  charge,  and  also  per- 
formed their  duty  in  accordance  with  law  ;  and,  therefore,  these 
defendants  deny  that  the  interests  of  complainants,  or  others  in 
like  state,  were  prejudiced,  or  their  rights  violated,"  They 
further  '*  state  and  insist  that  their  first  duty  in  the  management 
of  the  defendant  corporation  is  to  use  the  current  income  and 
funds  for  the  purpose  of  maintaining  the  efficiency  of  the  road, 
and  the  value  of  the  property,  that  the  same  may  not  be  de- 
preciated, and  that  the  same  may  be  safely  operated,  and  serve 
the  public  in  accordance  with  the  design  of  its  creation."  They 
also  deny  that  the  defendant  corporation  has  received,  from  time 
to  time,  sums  of  money  which  should  have  been  added  to  the 
net  income  applicable  to  dividends,  and  which  they  have  neg- 
lected to  add  ;  they  deny  that  the  premium  received  on  the  sale 
of  bonds  should  have  been  treated  or  applied  as  income  ;  they 
deny  that  the  railroad  company  is  entitled  to  receive  or  has  re- 
ceived from  the  land  department  income  which  should  be  added 
to  its  net  yearly  income,  and  be  applicable  to  dividends ;  they 
deny  that  said  land  funds  are  applicable  to  dividends  within  the 
meaning  and  in  accordance  with  the  certificate  of  reorganization, 
now  constituting  the  charter  of  said  defendant  company,  "  and 
state  the  fact  to  be  that  they  have  paid  dividends  from  time  to 
time  to  the  holders  of  the  preferred  stock  to  such  an  extent  as, 
in  the  judgment  of  the  board  of  directors,  it  was  prudent,  legal, 
and  honest  to  do  ;  and  they  deny  that  a  greater  sum  has  been 
taken  from  income  for  the  purpose  of  repairs,  equipment,  or 
other  uses  than  what,  in  the  judgment  of  the  board  of  directors, 
the  best  interests  of  the  property,  and  all  interested  therein,  con- 
sidered as  a  whole,  absolutely  required ;  and  they  deny  that 
complainants,  and  others  in  like  situation,  as  holders  of  pro-  , 
visional  certificates  aforesaid,  have  any  rights  which  are  superior 
to  the  public  or  of  the  preferred  stockholders,  or  any  rights  which 
would  require  or  justify  the  defendants,  or  any  of  them,  to  with- 
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hold  money  from  needed  and  proper  repairs  and  improvements, 
in  order  to  force  the  contingency  specified  in  the  certificate  of 
reorganization."  They  admit  that  dividends  to  the  extent 
and  percentage  stated  in  the  bill  were  declared  and  paid  the 
preferred  stockholders  for  the  years  mentioned  ;  but  they  do 
not  claim  that  full  7  per  cent  dividends  for  each  of  said  years 
<:ould  not  have  been  paid. 

The  fourth  article  of  the  certificate  of  reorganization,  forming 
a  part  of  the  defendant  company's  charter,  was  intended  to  define 
the  legal   relations   and    relative    rights   of  the  two 
classes  of  stockholders  therein  described,  and  to  des-  Artifiedeflii- 
ignate,  as  between  them,  the  funds  of  the  corpora-  |wocu«wg*of 
tion  out  of  which  dividends  on  preferred  stock  were  to  stockhoiden. 
be  paid.     By  that  provision  of  the  charter,  which  is 
obligatory  upon  the  corporation  and  its  directory,  the  funds  ap- 
plicable to  the  payment  of  dividends  on  the  preferred  stock 
was  the  net  income  of  the  company,  "  after  paying  interest  on 
prior  bonds,  repairs,  expenses  of  equipment  and  renewals."   Any 
surplus  of  net  income,  after  the  payment  of  said  dividend  of  7 
per  cent  upon  the  preferred  stock,  was  to  stand  undivided  until 
the  next  dividend  day,  and  so  on,  from  year  to  year,  until  such 
time  as  holders  of  said  preferred  stock  should  receive  five  con- 
secutive annual   dividends  of   7    per  cent,  or  semi-annual  or 
quarterly  dividends  equivalent  thereto.     There  was  to  be  no  ac- 
cumulation   of    dividends    on    preferred    stock.      When    five 
consecutive  annual  dividends,  or,  in  lieu  thereof,  semi-annual  or 
quarterly  dividends  equivalent   thereto,  shall  have  been  paid 
upon  the  preferred  stock,  then  the  common  stock,  with  the  right 
to  vote,  was  to  be  issued  and  delivered  to  parties  who  held  the 
certificates  issued  upon  the  surrender  of  the  common  stock  of 
the  old  Flint  &  Pere  Marquette  Railway  Co,  or  other  certificates, 
which  the  new  company  may  have   issued  in  lieu    ReBointion  of 
thereof.   Any  surplus  of  the  common  stock  was  to  re-  directon- 
main  the  property  of  the  new  corporation.     At  the  conrtraing 
first  meeting  of  the  board  of  directors  under  the  new  "*"*' 
organization,   a   resolution    was    formally  adopted,    September 
8,   1880,  defining  the  policy  of  the  company,  as  follows  : 

"Resolved  that  the  board  of  directors  define  their  policy  to 
.be  in  conformity  to  the  articles  of  association;  that,  under  the 
head  of  operating  expenses  only  such  improvements  and  addi- 
tions shall  be  included  as  are  necessary,  in  the  judgment  of  the 
directors,  to  keep  the  property  up  to  the  proper  standard  of 
efficiency,  and  that  such  portion  of  additions  and  extensions 
beyond  this,  as  the  board  decides,  shall  be  provided  for  out  of 
funds  other  than  net  earnings ;  that  the  stockholders  are  entitled 
to  the  benefit  of  all  net  earnings  after  paying  expenses  and 
coupons." 
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This  resolution  was  never  repealed  or  modified  ;  and,  read  in 
the  light  of  the  reorganization  scheme,  which  provided  for  the 
issue  of  reorganized  first  mortgage  6  per  cent  bonds,  "to  be 
used  only  to  fund  the  past  due  and  maturing  interest  on  the 
prior  bonds,  and  for  such  permanent  construction  and  improve- 
ment as  may  be  deemed  desirable  by  the  board  of  directors  of 
the  new  company,"  it  may  fairly  be  regarded  as  a  correct  con- 
temporaneous construction  of  the  meaning  and  intention  of  article 
4  of  the  charter,  in  respect  to  the  duty  of  the  new  company  and 
of  its  management,  not  only  in  making  proper  expenditures, 
but  in  keeping  proper  accounts,  as  between  construction  and  per- 
manent improvements,  or  additions  and  extensions,  on  the  one 
hand,  and  operating  expenses  on  the  other,  upon  which  the 
respective  rights  of  the  two  classes  of  stockholders  were  to  be 
regulated,  adjusted,  and  determined.  At  the  next  meeting  of 
imaeoreoii-  ^^^  board,  on  the  22d  day  of  September,  i88o,  areso- 
miifiatMi  lution  was  passed   authorizing  the  issue  of  the  new 

boBda.  consolidated  6  per  cent  bonds  to  the  extent  of  $5,000,- 

000,  to  be  used  and  appropriated  for  certain  specified  purposes, 
among  which,  as  designated  in  item  4  of  the  resolution,  were 
"  for  such  extensions  of  the  road  and  improvements  of  the 
property,  including  the  construction  of  the  Manistee  R.,the  exten- 
sion of  the  Saginaw  &  Clare  County  R.,  and  the  purchase  of  the 
Saginaw  &  Mt.  Pleasant  R.,  as  may,  in 'the  judgment  of  the  di- 
rectors, be  deemed  expedient  from  time  to  time."  These  bonds 
were  to  be  secured  upon  all  the  property  of  the  company,  except 
the  land  assets  and  land-grant  proceeds,  held  by  Crapo  and  Pres- 
cott,  trustees.  Dr.  H.  C.  Potter  was  appointed  general  mana- 
■•■■eror  6^*"  ^^  ^^^  railroad  company,  entered  upon  his  duties 
keepiBf  COB-  as  such  about  October  i,  1880,  and  has  since  occu- 
paay^eae-  ^'i^d  that  relation  to  the  corporation,  having  the 
**""  '  practical  control  of  its  business  and  operations,  and 

directing  the  manner  in  which  its  expenditures  should  be 
charged,  whether  to  operating  or  construction,  and  the  keeping 
of  its  accounts,  showing  receipts  and  disbursements.  The  evi- 
dence clearly  establishes  that  the  company  expenditures  ior 
operating  expenses,  and  for  additions  and  extensions  or  perma- 
nent construction  improvements,  were  not  kept  as  directed  by 
the  resolution  of  September  8,  1880,  nor  as  the  company  was 
bound  to  do  by  the  fourth  article  of  its  charter,  so  as  to  preserve 
the  rights  of  and  discharge  its  obligations  impartially  between 
its  two  classes  of  stockholders.  While  the  board  of  directors 
exercised  their  proper  and  legitimate  discretion  in  directing  the 
new  works, — additions,  extensions,  improvements,  and  equip- 
ment that  should  be  made  to  the  road, — they  did  not  designate 
the  account  to  which  the  expenditures  thereby  incurred  should 
be    charged.     The   general    manager,     directly    or     indirectly. 
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through  subordinate  officers,  indicated  and  directed  to  what 
account  all  expenditures  should  be  charged  and  receipts  credited. 
In  two  instances  his  discretion  was  so  far  supervised  by  the 
board  of  directors  as  to  direct  $78,472.59,  made  up  of  several 
items,  to  be  transferred  from  operating  to  construction  account 
of  the  current  year,  which  was  done  by  resolution  adopted 
December  19,  1884,  and  the  depreciation  on  steamers  to  be  re- 
duced. No  question  is  made  as  to  the  correctness  of  the  com- 
pany's expenditures ;  but  the  claim  on  behalf  of  the  complain- 
ants is  that  their  rights  have  been  ignored  and  disregarded  in 
improperly  charging  portions  of  such  expenditures  to  operating, 
rather  than  to  construction,  whereby  the  net  income  applicable 
to  dividends  under  the  charter  defining  their  relations  to  the 
company  and  the  preferred  stockholders,  have  been  reduced  to 
their  prejudice.  They  further  claim  that  receipts  and  revenues 
received  have  not  been  credited,  as  they  should  have  been,  to 
income  account.  It  distinctly  appears  from  the  testimony  of 
its  officers,  that  the  accounts  of  the  defendant  company  have 
not  been  kept  with  any  reference  to  the  rights  of  the  common 
stockholders  ;  that  no  regard  has  been  paid  to  the  provisions  of 
the  fourth  article  of  the  charter  in  the  keeping  of  the  accounts  ; 
that  the  road  was  not  operated  with  reference  to  the  unpreferred 
stockholders  at  all.  The  general  manager  states  that  the  books 
and  accounts  were  kept, "  as  we  thought  the  proper  way  of 
doing  and  administering,  with  reference  to  its  [the  road's] 
permanence  and  safety.  We  have  not  operated  it  [the  road] 
with  reference  to  them  [the  common  stockholders]  at  all.  We 
have  operated  it  in  accordance  with  the  public  benefit  and  the 
maintenance  of  the  property."  His  manner  of  dealing  with  the 
expenditures  of  the  road  is  fairly  illustrated  in  the  following 
question  and  answer  (Record,  p.  260):  *'  Question.  And  there- 
fore you  think  that  the  question  as  to  whether  a  reduction  of 
grade  should  be  charged  to  construction  or  to  operating  ex- 
penses, is  simply  a  matter  for  the  general  manager  to  decide 
according  to  the  state  of  the  finances  ?  Answer.  No,  sir ;  ac- 
cording to  his  judgment."  Not  only  were  the  rights  of  the 
common  stockholders  not  recognized,  or  considered  in  the 
keeping  of  the  company's  accounts,  but,  as  stated  by  the  audi- 
tor, Mr.  Ledlie,  no  account  was  kept  to  show  the  surplus  of  net 
income  yearly  after  the  payment  of  the  7  per  cent  dividend  on 
preferred  stock,  as  provided  for  in  said  fourth  article  ^ 
of  the  charter.  The  policy  thus  adopted  and  pur-  M«"medby*' 
sued  by  the  actual  management  assumed  that  the  managemeBt- 
coniingent  rights  and  interests  of  the  provisional  i"*JJ^*^** 
certificate  holders  were  entirely  subject  to  the  dis- 
cretion of  the  directors,  or  those  in  control  of  the  road,  in  de- 
ciding, not  only  what  expenditures  should  be   made,  but  how 
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they  should  be  charged,  as  between  operating  and  construc- 
tion. If  this  position  is  correct,  and  it  lies  with  the  directors 
selected  by  the  preferred  stockholders  to  determine  how  outlays 
made  to  meet  what  they  may  consider  for  the  best  interests  of 
the  corporation,  or  most  beneficial  to  themselves  and  associates, 
or  for  what  they  may  deem  necessary  in  serving  and  discharging 
the  company's  duty  to  the  public,  shall  be  charged,  whether  to 
operating  expenses,  or  to  construction,  then  the  provisional  cer- 
tificate holders  are  placed  completely  in  the  arbitrary-power 
and  at  the  mercy  of  the  preferred  stockholders,  and  the  charter 
provision,  made  for  their  benefit,  in  pursuance  of  the  reorgani- 
zation agreement,  is  practically  abrogated,  and  becomes  utterly 
worthless.  While  the  company,  in  the  exercise  of  its  franchises 
and  the  management  of  its  business,  undoubtedly  owes  duties 
to  the  public  and  to  its  creditors  which  are  paramount  to  the 
right  of  its  stockholders,  preferred  and  unpreferred,  still  this 
artificial  body,  called  the  **  corporation,'*  is  after  all  but  the  rep- 
resentative of  its  stockholders,  and  exists  mainly  for  their  bene- 
fit ;  and  in  their  interest  it  is  to  be  governed,  controlled,  and 
administered  according  to  the  provisions  of  the  charter  which 
the  state  has  conferred.  In  the  absence  of  charter  provisions 
restricting  or  qualifying  their  powers,  directors  have  usually  a 
large  discretion  in  managing  the  affairs  of  the  corporation,  in 
keeping  its  accounts  as  to  expenditures,  and  in  deciding  whether 
dividends  have  been  earned  and  should  be  declared.  While 
their  discretion  as  to  making  dividends  is  not  unlimited  or  con- 
clusive, courts  will  not  ordinarily  interfere  to  supervise  or  con- 
trol its  honest  and  reasonable  exercise  on  the  ground  that  share- 
holders have  no  unconditional  right  to  a  division  of  profits. 
Tayl.  Coifp.  §§  562,563,  and  notes.  If,  in  the  present  case,  the 
question  was  merely  one  relating  to  the  policy  which  the  com- 
pany should  pursue,  or  if  its  duty  to  the  public,  or  its  obligations 
to  its  creditors,  were  involved  in  a  way  to  affect  the  company's 
ability  to  perform  such  duty  or  discharge  such  obligation,  then 
the  aforegoing  principles  would  properly  apply.  But  the  facts 
developed  by  the  proof  in  the  case  do  not  warrant  the  sug- 
gestion that  these  paramount  duties  are  in  any  way  inconsistent 
with  the  company's  fair  and  proper  observance  of  its  charter 
duty  towards  both  classes  of  stockholders,  or  that  the  rights  of 
provisional  certificate  holders  could  not  be  recognized  and  en- 
forced without  requiring  the  company  to  disregard  and  neglect 
its  obligations  either  to  creditors  or  to  the  public.  The  com- 
pany is  perfectly  solvent ;  the  demands  of  the  creditors  have 
been,  and  are  being,  promptly  met ;  and  in  respect  to  the  pub- 
lic, whose  rights  are  set  up  as  a  justification  of  the  policy  pur- 
sued by  the  management  in  not  considering  the  rights  of  the 
provisional    certificate    holders,  there    is  now  and    has  been  no 
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failure  of  duty  on  the  part  of  the  company.  Its  road  has  been 
maintained  in  first-class  condition,  comparing  favorably  with 
any  line  of  railroad  in  the  state  of  Michigan.  Year  by  year  its 
lines  have  been  extended,  its  equipment  enlarged,  its  tracks  and 
buildings  improved,  and  its  efficiency  increased.  These  results 
have  been  to  a  large  extent  accomplished  by  the  application  of 
earnings  to  construction  purposes,  notwithstanding  the  company 
had  at  its  disposal  funds  from  other  sources  more  properly  ap- 
plicable to  those  t)bjects ;  the  general  manager,  as  the  represen- 
tative of  the  directors,  asserting  and  exercising  the  discretion  of 
charging  all  expenditures  either  to  operating  expenses  or  to 
construction,  as  he  deemed  proper.  Provisional  certificate 
holders,  in  November,  1882,  entered  their  protest  against  this 
course ;  but  their  complaint  was  utterly  ignored  by  the  board  of 
directors,  and  their  general  manager  continued  to  divert  por- 
tions of  the  net  income  to  permanent  construction  purposes. 
This  refusal  on  the  part  of  the  directors  to  respect  the  rights  of 
the  common  stock  partakes  more  of  disregard  of  duty  than  of 
error  in  judgment.  It  was  a  non-performance  of  official  obli- 
gation, amounting  to  what  the  law  considers  a  breach  of  trust, 
if  the  complaint  was  well  founded,  and  made  by  parties  entitled 
to  have  their  policy  as  to  earnings  changed. 

But  the  position   is  broadly  assumed  in  the  answer  and  in 
the   argument   of    counsel    for  defendants   that   the    board    of 
directors,  being  charged  with  the  power  and  duty  of 
managing  the  corporate  property  and  franchises  for  Anthoriiy  or 
the  best  interests  of  the  company,  and  for  the  bene-  ^[^^^ntT^r 
fit  of  the  public,  had  the  right ;  and  were  entitled  to  ut  proriKit^N 
dispose  of  and  apply  the  net  earnings  of  the  company  of  •rticie  4. 
in  the  same  way,  or  in  as  unrestricted  manner,  as  they 
would  have  had  if  the  charter  had  contained  no  such  provisions 
as  are  found  in  article  4,  and  there  hcid  been   but  one  class  of 
stockholders ;  and  that  their  discretion   in  appropriating  net  in- 
come for  construction  purposes,  as  they  saw  proper,  and  in  with- 
holding the  same  from  dividends,  could  not,  at  the  instance  or 
upon  the  complaint  of  the  contingent  shareholders,  be  controlled 
by  the  court.     Can   this  proposition  be  sustained  without  prac- 
tically nullifying,  or  destroying  article  4  of  the  charter?     We 
think  not.     The  reorganization  scheme  contemplated  a  fund  ap- 
plicable to  construction  and  equipment  other  than  earnings,  and 
the  fourth  article  of  the  new  corporate  constitution  undertook 
to  define  what  expenditures  should  be  borne  by  net  income,  as 
between  the  two  classes  of  stockholders.     The  provisions  of  that 
article  constitute  some  restriction  upon,  or  qualification  of,  the 
powers  of  the  board  of  directors,  which  may  not,  at  their  option, 
be  disregarded  or  ignored.     If  that  article  of  the  organic  law  of 
the  corporation  confers  upon  the  provisional  certificate  holders 
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any  rights  or  interests,  even  though  contingent,  there  must  co- 
exist with  such  rights  the  correlative  duty  on  the  part  of  the 
company  and  its  management  to  observe  and  respect  those  rights, 
and  especially  so  when  the  preference  class  are  in  exclusive  con- 
trol of  the  corporation.  This  correlative  duty  and  obligation  on 
the  part  of  the  company  and  its  management  necessarily  implies 
and  involves  the  keeping  of  proper  accounts  as  between  con- 
struction and  operating  expenses,  and  the  proper  application 
of  net  income  to  the  purposes  indicated,  and  only  to  those 
purposes,  to  the  end  that  a  fair  opportunity  may  be  allowed  for 
the  happening  of  the  contingency  on  which  the  provisional  cer- 
tificate holders  were  to  be  admitted  into  the  company.  The 
true  import  and  meaning  of  article  4  of  the  charter  is  that, 
when  the  company's  net  income,  after  paying  certain  specified 
charges  and  expenses,  is  sufficient  to  pay  a  7  per  cent  dividend 
on  the  preferred  stock,  it  shall  be  so  applied,  provided  the  rights 
of  creditors  are  not  affected,  and  be  continued  for  five  successive 
years  if  ip  condition  to  do  so  from  •  net  income,  to  the  end  that 
provisional  certificate  holders  may  then  be  let  into  the  company, 
and  be  entitled  to  a  voice  in  its  management,  and  to  share  in  future 
earnings  in  excess  of  further  7  per  cent  dividends.  It  operates 
as  a  charter  direction  to  the  management  in  the  interests  of  the 
common  stock,  and  limits  the  discretion  which  the  directors 
might  otherwise  exercise  in  applying  the  net  earnings,  or  net 
income  of  the  company. 

It  may  be  true,  as  argued  by  defendant's  counsel,  that  the 
preferred  stockholders  could  not  have  compelled  the  board  of 
directors,  selected  by  themselves,  to  declare  larger 
SAine- Inter-  dividends  than  were  declared  and  paid  from  188 1  to 
di^reTi^'lf  1 8^5'  inclusive,  as  held  by  the  supreme  court  in  New 
direeton.  York.  Railroad  v.  Nickals,  119  U.  S.  296,  and  sim- 
ilar authorities,  which  rests  upon  the  principle  that, 
in  the  absence  of  charter  provisions  controlling  or  modifying 
their  usual  powers,  courts  will  not  generally  review  or  control 
the  discretion  of  directors  on  the  subject  of  making  or  with- 
holding dividends,  when  honestly  and  fairly  exercised.  But  the 
present  does  not  fall  within  that  class  of  cases,  nor  is  it  controlled 
by  them,  because  the  rights  here  asserted  are  charter  rights,  im- 
posing charter  duties,  binding  and  obligatory  upon  both  the  com- 
pany and  its  managing  officers,  and  operating  as  restrictions  and 
limitations  upon  the  general  discretion  of  the  directory  in  deal- 
ing with  the  net  income  of  the  road  as  between  the  preferred 
and  unpreferred  stockholders.  The  question  in  the  present  case 
is  not  therefore,  what  rei^ular  stockholders,  having  a  voice  or 
vote  in  the  selection  of  the  corporate  management,  may  demand 
and  enforce  in  the  way  of  having  dividends  declared  and  paid ; 
but  it  is  whether  the  contingent  shareholders,  having  no  voice  in 
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the  corporation  or  its  direction,  are  entitled  to  have  the  com- 
pany and  its  directors  selected  by  and  from  the  preferred  class, 
observe  and  respect  their  rights  by  carrying  out  the  charter  pro- 
visions in  their  favor.  It  is  not  a  sound  proposition,  as  applied 
to  this  case,  that  the  directors,  selected  by  and  from  the  pre- 
ferred class,  have  and  may  exercise  the  same  discretion  as  against 
the  provisional  certificate  holders  in  dealing  with,  disposing  of^ . 
or  applying  the  net  income  of  the  company,  which  they  might 
be  entitled  to  exercise  as  against  the  preferred  stockholders. 
They  were  entitled,  as  between  the  two  sets  of  stockholders,  to 
employ  the  net  income  in  paying  interest  on  prior  bonds,  old  or 
new ;  in  making  repairs  upon  the  road,  buildings,  and  other 
property  of  the  company,  so  as  to  maintain  their  efficiency ;  and 
in  meeting  the  expenses  of  equipment  and  renewals,  which  evi- 
dently refers  to  repairs  upon  and  keeping  up  of  the  rolhng  stock 
of  the  company,  but  does  not  include  the  purchase  of  new  equip- 
ment. The  company  from  the  start  adopted  this  construction 
as  to  the  expenditures  chargeable  against  income,  as  shown  by 
the  resolution  already  referred  to,  passed  at  the  first  meeting  of 
the  board  of  directors. 

With  this  limitation  upon  the  company  and  its  directors  in 
the  way  of  expendings  earnings  as  between  the  two  classes  of 
shareholders,  we  may  next  consider  what  net  income  applicable 
to  dividends  were  earned  or  received  during  the  years 
1881  to  1885,  inclusive,  and  the  manner  in  which  the  KeteaniiBgi 
management  of  the  company  has  dealt  with  or  dis-  Ji^/j^JI*^^ 
posed  of  the  same,  or,  generally,  whether  the  com-  ceiredivoDi 
pany  could  reasonably  and  properly  have  declared   I88itai88«. 
and  paid  full  seven  per  cent  dividends  during  each  of 
said  years.     As  to  the  surplus  lands  and  proceeds  of  land  sales 
in  the  hands  of  Crapo  and   Prescott,  these  were  undoubtedly 
equitable  assets  of  the  defendant  company  corporation,  acquired 
under  the  trust  conveyance  of  August  23,  1879,  ^"^  the  foreclos- 
ure sale,  purchase,  and  reorganization  in   1880.     Subject  to  the 
prior  mortgage  lien,  or  liens  on  said  lands,  and  land  proceeds, 
the  company  was  the  beneficial  owner  thereof,  and  held  the  equi- 
table title  to  the  same.     In  respect  to  these  surplus  assets  it 
had  something  more  than  the  simple  right  to  call  the  trustees  to 
an  accounting.  It  was  the  real  equitable  owner  of  the  property ; 
and  the  surplus  thereof,  after  satisfying  prior  incumbrances,  be- 
longed to  the  corporation,  just  as  it  held  its  other  property  sub- 
ject to  mortgage.     As  the  absolute  owner  of  this  equitable  title 
and  right  in  said  surplus  lands  and  proceeds  arising  from  the 
same,  whatever  the  company  received  from  that  source  was  as 
much  a  part  of  its  income  or  revenues  as  if  it  had  been  derived 
from  any  other  source,  such  as  receipts  from  operating  its  road,, 
or  rents  collected  for  the  use  of  its  cars  or  other  property.     In- 
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come  is  not  limited  to  the  gain  which  results  from  business  and 
labor,  but  it  includes  as  well  the  proceeds  derived  from  the  use 
or  sale  of  property.  Now,  what  is  the  situation  of  these  land 
assets,  and  what  revenues  have  been  actually  derived  therefrom 
during  the  years  in  question,  or  could  have  been  received  from 
that  source,  without  impairing  or  interfering  with  the  rights  of 
creditors?  When  the  new  company  acquired  its  right  to  these 
lands  and  assets,  the  prior  charges  thereon  amounted  to  about 
$2,000,000.  Of  those  prior  bonds  remaining  on  January  i,  1881 
(Report  of  company  for  1880,  p.  21),  there  were  $1,704,000  of  8 
per  cent  land-grant  bonds,  and  $300,000  of  Flint  &  Holly  10  per 
cent  bonds.  During  1881  the  former  were  discharged,  partly 
by  funds  in  the  hands  of  the  trustees  and  partly  by  exchange  of 
new  6  per  cent  bonds  of  the  company ;  so  that,  at  the  close  of 

1 88 1  the  $300,000  of  Flint  and  Holly  bonds  constituted  the 
only  incumbrance  on  these  land  assets.  They  were  also  secured 
by  a  mortgage  on  the  Flint  &  Holly  branch  of  the  company's 
lines  of  road.  Now,  on  December  31,  1881,  as  shown  by  the 
company's  annual  report,  the  trustees  had  in  their  hands  a  bal- 
ance of  $575,978.77,  arising  from  land  sales,  while  the  land  com- 
missioner who  made  the  sale  held  bills  receivable,  amounting, 
principal  and  interest,  to  the  sum  of  $902,058.73,  and  the  unsold 
lands  held  by  the  trustees  amounted  to  138,454.28  acres,  worth 
about  $10  per  acre.  Here,  then,  were  $2,863,577.88  of  good  as- 
sets in  the  hands  of  said  trustees  to  secure  $300,000  of  10  per 
cent  bonds,  which  were  also  secured  by  mortgage  on  one  of  the 
company's  main  branches.  The  cash  balance  in  the  hands  of 
the  trustees  exceeded  this  bonded  debt  by  $275,978.77,  The 
dividend  declared  and  paid  for  1881  was  5^  percent, — less  than 
7  per  cent  by  i  ^  per  cent, — which,  on  the  whole  $6,500,000 
of  preferred  stock,  amounted  to  $97,500.  If  this  amount  had 
been  drawn  by  the  company  from  the  hands  of  the  trustees,  the 
full  7  per  cent  could  have  been  readily  declared  and  paid  with- 
out in  the  least  impairing  the  security  held  by  them  for  the  pay- 
ment of  the  $300,000  FHnt  &  Holly  bonds.  On  December  31, 
1882,  said  trustees  held  a  balance  of  $598,117.28.  The  bills  re- 
ceivable from  sales  of  lands  in  the  hands  of  the  land  commis- 
sioner amounted  to  $747,532.78,  and  there  were  unsold  lands  to 
the  extent  of  109,81 5^^-  acres,  worth,  upon  an  average,  say  $9  per 
acre,  or  $988,340.  making  an  aggregate  of  $2,1 33,989.78,controllcd 
and  held  by  the  trustees  to  secure  said  $300,000  of  bonds.     In 

1882  the  dividend  declared  and  paid  was  6J  per  cent.  The  de- 
ficiency of  ^  per  cent,  or  $32,500,  was  actually  in  the  hands  of 
the  company,  as  shown  on  page  6  of  its  annual  report  for  that 
year.  For  that  year  it  had  a  surplus  of  $35,613.52,  after  paying 
the  6J  per  cent  dividend,  which  was  carried  over  to  1883.  ^^ 
<()uld    have   paid    the   7    per  cent   for  the  year   1882,   without 
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drawing  on  the  land  funds ;  but,  if  there  had  been  an  actual 
deficiency  of  income  of  $32,500  from  other  sources,  it  tould 
have  been  withdrawn  from  the  land  assets,  without  in  any 
wise  impairing  or  endangering  the  security  for  the  payment  of 
the  $300,000  bonds.  In  1883  and  1884  full  7  per  cent  dividends 
were  declared  and  paid,  leaving  in  the  hands  of  said  trustees 
large  surplus  assets,  as  follows,  viz.,  on  December  31,  1883^ 
the  balance  in  their  hands  was  $681,259.29,  the  land  commis- 
sioner held  $627,021.55  in  bills  receivable,  and  there  were 
103,619.42  acres  unsold,  worth  $932,574,  aggregating  $2,240,- 
854.84  of  available  assets  charged  with  only  $300,000  of 
liability;  on  December  31,  1884,  the  balance  in  the  hands  of 
the  trustees  was  $693,681.33,  the  bills  receivable  from  lands 
sold  were  $492,334.14,  and  there  were  101,009,27^-100  acres 
unsold,  worth  $900,000,  aggregating  $2,086,015.47  of  se- 
curity, charged  with  $300,000  of  bonds.  On  December  31, 
1885,  there  remained  pf  unsold  lands  95,914.22  acres,  worth 
upon  an  average,  say  $6  per  acre,  or  $575,485,  and  the  trustees 
held  in  their  hands,  as  stated  by  Mr.  Crapo  (pages  596,  597  of  the 
Record),  funds  to  the  amount  of  $764,556;  of  that  amount  the 
sum  of  $579,000,  was  invested  in  Flint  &  Pere  Mcirquette  Railroad 
new  6  per  cent  bonds,  while  the  balance,  except  perhaps  a  small 
cash  deposit  arising  from  daily  receipts,  was  loaned  out  at  inter- 
est,— partly'  to  the  defendant  corporation,  to  whom  this  surplus 
fund  belonged,  and  which  paid  interest  thereon,  which  was 
charged  to  operating  expenses.  For  the  year  1385  the  company 
only  declared  and  paid  a  dividend  of  4  per  cent  on  the  preferred 
stock.  The  3  per  cent  shortage,  amounting  to  $195,000,  could 
readily,  safely,  and  properly  have  been  withdrawn  from  the  large 
surplus  in  the  hands  of  the  trustees,  without  in  the  least  impair- 
ing or  endangering  the  security  for  the  payment  of  the  $300,000 
of  Flint  &  Holly  bonds,  which  constituted  the  only  charge 
against  the  funds  and  assets  held  by  the  trustees.  The  $579,000 
of  Flint  &  Pere  Marquette  6  per  cent  bonds,  which  the  trustees 
held,  were  worth  in  the  market,  and  are  still  worth,  a  premium 
ranging  from  15  to  20  per  cent.  If  the  deficiency  of  $195,000 
had  been  withdrawn  from  the  hands  of  the  trustees,  they  would 
have  still  held  $384,000  or  more  of  the  company's  6  per  cents, 
worth  a  premium  of  1 5  per  cent,  as  security  for  the  $300,000  of 
Flint  &  Holly  bonds,  beside  unsold  lands  worth  $575,485.  On 
the  31st  December,  1886,  the  balance  in  hands  of  the  trustees 
had  swelled  to  $826,852.73.  The  $300,000  Flint  &  Holly  bonds 
mature  May  i,  1888.  To  say  nothing  of  the  branch  road  mort- 
gaged for  their  payment,  the  trustees  have  for  years  held,  and 
now  hold,  funds  and  assets  for  the  security  of  these  bonds,  ex- 
ceeding fourfold  the  amount  needed,  or  necessary  for  their  pay- 
ment.    This  large  surplus  the  company  or  its  management  have 
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intentionally  declined  to  draw  upon  for  the  purpose  of  making 
dividends,  or  of  returning  to  income  sums  that  were  improperly 
charged  to  operating  expenses,  except  in  1884,  when  the  board 
of  directors,  after  directing  the  general  manager  to  transfer 
$78,472.59  from  operating  to  construction  account,  called  upon 
and  received  froin  said  trustees  $100,000,  which  was  used  in 
makirtg  the  dividend  of  that  year.  Why  could  not  the  $195,000 
required  to  make  up  the  7  per  cent  dividend  for  1885  have  been 
called  for  from  the  same  source?  Why  was  it  not  called  for  and 
so  applied?  The  board  of  directors,  by  resolution  passed  De- 
cember 13,  1883,  "resolved,  that  the  trustees  of  the  land  funds 
be  authorized  to  pay  over  to  the  treasurer  of  the  com.pany,  from 
time  to  time,  all  land  funds  which  shall  come  into  their  hands, 
in  excess  of  what  may  be  required  to  pay  the  securities  out- 
standing, for  which  said  land  funds  have  been  specially  pledged, 
and  all  such  payments  heretofore  paid  by  them  to  the  treasurer 
be  confirmed  and  approved."  The  land  funds  in  the  hands 
of  the  trustees  at  the  close  of  1885  in  excess  of  what  was  re- 
quired to  pay  the  $300,000  of  Flint  &  Holly  bonds  (the  only  se- 
curities outstanding  and  chargeable  against  said  fund)  was  more 
than  $400,000.  Out  of  this  excess,  $195,000  for  1885,  could  have 
been  drawn  either  to  apply  on  dividends,  or  to  restore  to  income 
or  earnings  what  had  been  diverted  from  that  fund,  and  applied 
to  construction  or  new  equipment.  But,  for  some  reason  not 
explained,  this  was  not  done. 

Now,  aside  from  the  $100,000  received  from  the  trustees  un- 
der the  resolution  of  December  19,  1884,  how  has  the  company 
or  its  management  dealt  with  the  moneys  actually  received  from 
these  land  trustees?  It  appears  that  from  October  i,  1880,  to 
the  close  of  1885,  said  trustees  paid  over  to  the  treasurer  of  the 
company  at  various  times,  as  requested,  sums  of  money  aggre- 
gating $1,221,168.62,  and  which  was  used  by  the  company  as 
follows,  viz.,  $646,000  in  paying  off  8  per  cent  land  grant  bonds, 
$100,000  for  Bay  City  &  East  Saginaw  bonds,  $22,1 18.09  ^^^  ^^ 
provement  of  Bayou  Spur  property  in  East  Saginaw,  $81,000 
for  coupons  on  Flint  &  Holly  bonds,  $4,500  and  $22,550.53  for 
interest  received,  and  $345,000  for  the  company's  use,  and  which 
went  into  the  general  treasury,  and  was  used  "  according  to  the 
necessities  of  the  company  for  pressing  needs  of  any  kind,"  as 
stated  by  the  general  manager.  But  this  $345,000  is  not  cred- 
ited to  income  or  earning.  In  the  keeping  of  the  company's 
accounts  the  provisional  certificate  holders  are  not  allowed  any 
benefit  from  this  receipt.  It  is  not  permitted  to  go  into  earn- 
ings or  income  account.  If  that  had  been  allowed,  it  would  have 
more  than  covered  the  shortage  in  the  7  per  cent  dividends  for 
the  five  years  in  question.  In  other  words,  if  that  sum  had  been 
treated  as  applicable  to  dividends,  or  as  an  equitable  restoration 
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to  earnings  or  income  of  what  had  been  applied  to  construction, 
full  7  per  cent  dividends  could  have  been  declared  and  paid  dur- 
ing the  five  consecutive  years  under  consideration.  But  how 
were  these  large  receipts  from  the  land  assets  disposed  of  in  the 
company's  account  ?  By  reference  to  the  annual  report  for  1884 
(pages  15  and  24)  of  the  vice-president  and  general  manager,  it 
will  be  seen  that  the  sum  of  $1,105,276.97,  received  from  sales  of 
lands  and  premiums  on  bonds  (the  latter  item  amounting  to 
$164,541.25,)  was  charged  to  depreciation,  and  deducted  from 
the  road-bed  and  equipment  account  of  the  company.  This  lat- 
ter account  was,  at  the  same  time,  further  reduced  by  a  credit 
of  $10,793.48,  being  the  proceeds  of  narrow-gauge  equipment, 
telegraph  line,  and  portable  engine  sold.  No  depreciation  ac- 
count was  kept  by  the  company,  as  the  general  manager  testified 
(page  344,  Record),  and,  year  by  year,  operating  expenses,  were 
charged  with  all  repairs  and  expenses  of  equipment  and  renew- 
als made  or  incurred  in,  about,  or  upon  the  road-bed,  rolling 
stock,  buildings,  or  other  property  of  the  company,  as  contem- 
plated and  provided  by  article  4  of  the  charter,  and  then,  at  the 
close  of  1884,  a  lumping  charge  of  $1,116,070.45  is  made  to  de- 
preciation, and  deducted  from  the  road-bed  and  equipment  ac- 
count. While  doing  this  the  management  of  the  company, 
without  reason  and  in  disregard  of  the  rights  of  the  provisional 
certificate  holders,  keep  large  surplus  land  funds  in  reserve,  por- 
tions of-  which  it  borrows  from  the  trustees  from  time  to  time, 
and  pays  interest  upon  its  own  funds,  which  is 
charged  to  operating  expenses,  to  the  prejudice  of  game-BeT*- 
the  unpreferred  stockholders,  who  are  excluded  from  nnes  d«riTed 
any  voice  in  the  management  of  the  corporate  affairs.  J"*""'''*^' 
The  court  is  unable  to  understand  upon  what  princi-  *"  **** 
pie  the  receipts  or  revenues  derived  from  the  sur- 
plus land  assets  are  to  be  distinguished  from  other  income  or 
earnings  of  the  company  applicable  to  the  payment  of  dividends 
under  the  facts  of  this  case.  These  land  assets  were  brought 
into  the  company  by  the  consent  of  the  old  common  stock- 
holders, under  the  trust  conveyance  of  August  23,  1879,  made 
manifestly  in  furtherance  of  the  reorganization  scheme.  But 
whether  that  creates  any  equity  or  not  in  favor  of  the  pro- 
visional certificate  holders,  they  have  the  same  interest  in  these 
land  assets  that  they  possess  in  other  property  of  the  company, 
and  the  funds  derived  from  that  source  are  just  as  applicable  to 
the  payment  of  dividends  on  the  preferred  stock,  so  as  to  meet 
the  contingency  on  which  the  unpreferred  class  are  to  be  let  in, 
as  revenues  derived  from  operating  the  road,  or  renting  its  cars 
and  dining  stations.  The  principle  announced  in  St.  John  v. 
Railway  Co.,  22  Wall.  149,  where  it  is  said:  "We  are  aware  of 
no  legal  principle  which  would  authorize  the  stockholders  in 
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question  to  analyze  the  business,  select  out  a  portion  of  it,  and 
to  say  that  the  net  earnings  specified  must  be  a  predicate  of  that 
part  and  none  other,**  applied  here.  So  in  Ryan  v.  Railway  Co., 
21  Kan.  365,  the  court  says,  in  considering  tlie  rights  of  stock- 
holders in  reference  to  the  sources  from  which  profits  are  made, 
*'  that  it  is  immaterial  at  what  time  or  from  what  sources  these 
profits  may  have  been  derived.  It  is  wholly  immaterial  whether 
they  have  accrued  from  rents,  the  profits  of  the  construction  of 
the  road,  or  from  the  sale  of  lands  equitably  belonging  to  the 
company,  they  are  all  incidents  to  the  shares."  Without  refer- 
In  1  Bd  ^^^^*»  therefore,  to  the  diversion  of  income,  or  the  im- 
rriuu'at  di*.  proper  application  of  earnings  to  construction,  or 
poMiofeoni-  the  charging  to  operating  expense  what  properly  be- 
farrdirideiids.  '^'^&^^  ^^  Construction  account,  but  taking  the  com- 
pany's reports  as  made,  and  the  dividends  annually 
declared  on  the  net  earnings  there  shown,  it  is  clear  that  there 
was  at  the  disposal  of  the  company  ample  surplus  land  funds  in 
addition  to  such  net  earnings,  to  have  made  and  paid  full  7  per 
cent  dividends  for  each  of  the  years  1881,  1882,  1883,  1884,  and 
1885,  without  in  any  way  impairing  the  rights  of  its  creditors,  or 
neglecting  its  duty  to  the  public.  In  the  judgment  of  the  court, 
fair  dealing  and  a  due  regard  to  the  contingent  rights  of  the 
provisional  certificate  holders,  required  of  the  management  that 
funds  thus  at  their  disposal  should  have  been  applied  in  making 
the  full  7  per  cent  dividends  for  the  five  years,  so  as  to  let  the 
unpreferred  stockholders  into  their  inheritance.  Is  it  to  be  said 
in  a  court  of  conscience  that  the  preferred  stockholders  in  charge 
of  the  corporate  management  and  affairs,  may  have  at  their  dis- 
posal ample  funds  to  meet  the  contingency,  and  comply  with 
the  event  on  which  the  unpreferred  class  are  to  be  let  into  their 
rights ;  that  they  may  arbitrarily  decline  or  wrongfully  neglect 
to  receive  and  apply  such  funds,  so  that  the  happening  of  the 
contingency  is  thereby  postponed,  and  that  they,  or  the  corpora- 
tion controlled  by  them,  may  thereafter  set  up  and  rely  upon 
such  contingency  as  an  excuse  or  defence  against  the  admission 
of  such  unpreferred  class  into  their  corporate  rights  and  privi- 
leges.'* To  state  this  proposition  is  enough.  A  court  of  equity 
will  not  permit  parties  occupying  towards  each  other  either  legal 
or  trust  relations,  whether  direct  or  through  the  instrumentality 
of  an  artificial  body  called  a  "corporation,**  thus  to  ac^t,  and 
thereby  postpone  or  defeat  the  rights  of  the  defendant  class. 
-  _     .   ,  But,  aside  from  the  surplus  land  funds  and  assets, 

edrh>m  other  how  Stands  the  case  m  respect  to  income  and  earn- 
Mnrcesthan  ings  derived  from  other  sources?  Were  they  suffi- 
UndrTBd.!""  cient,  if  fairly  and  properly  applied,  according  to  the 
true  meaning  of  the  article  4  of  the  charter  to  have 
paid  full  7  per  cent  dividends  on  the  preferred  stock  for  the  five 
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consecutive  years  in  question?  This  can  only  be  determined 
by  an  analysis  and  examination  of  the  company's  accounts, 
showing  receipts  and  disbursements  during  said  period.  It  ap- 
pears that  the  total  issue  of  the  company's  new  6  per  cent  bonds 
amounted  to  $3,924,000;  that  of  these  $1,058,000  were  ex- 
changed for  8  per  cent  land-grant  bonds ;  that  the  land  trustees 
purchased  over  $500,000  of  said  bonds  at  par,  and  that  the 
residue  thereof  were  sold  at  a  premium,  ranging  from  S'to  10 
per  cent.  This  premium  on  its  bonds  sold  was  received  by  the 
company  as  follows,  viz.:  $500  between  October  i,  1880,  and 
January,  1881 ;  $107,257.25  during  1881 ;  $34,702.50  in  1882; 
$12,136.50  in  1883;  and  $9,945  in  1884,  aggregating  $164,561.25. 
This  premium  was,  at  first,  set  upon  the  credit  side  of  the  com- 
pany's ledger,  or  placed  to  the  credit  of  construction,  and  after- 
wards, as  shown  by  the  annual  report  for  1884  (page  15),  it  was 
included  in  the  amount  of  $1,105,276.97,  charged  to  deprecia- 
tion, and  deducted  from  road-bed  and  equipment  account.  This 
premium  was  received  by  reason  of  the  rate  of  interest  which 
the  bonds  bore,  and  the  ample  security  provided  for  their  pay. 
ment.  Earnings  were  charged  with  the  payment  of  that  inter- 
est on  account  of  which  said  premium  was  earned  or  received; 
and  it  would  therefore  seem  to  be  proper  to  credit  earnings  or 
income  with  the  amount  of  such  premium.  If  income  is'bur- 
dened  with  a  rate  of  interest  which  secures  a  profit  on  the  bonds,, 
then  income  is  entitled  to  the  benefit  of  that  profit,  just  as  it 
would  be  entitled  to  the  profits  made  on  any  contract  by  the 
company.  In  crediting  such  premium  to  earnings  and  profits^ 
there  is  no  increase  of  the  bonded  debt,  nor  improper  enlarge- 
ment of  the  company's  construction  account.  It  is  apparent 
that  5  per  cent  bonds,  secured  as  these  were,  could  have  beeT> 
negotiated  at  par.  In  carrying  6  per  cent,  earnings  are  charged, 
with  the  extra  burden  of  $39,240  annually.  It  is  therefore  rea- 
sonable and  proper  that  income  should  have  the  benefit  of  the 
profit  which  has  been  derived  from  the  extra  charge  placed  upon 
such  income.  The  experts  differ  in  opinion  as  to  the  proper 
disposal  to  be  made  of  such  premiums  on  bonds,  and  there  is  no 
uniformity  in  the  practice  of  railroads  in  respect  to  such  profits. 
In  the  judgment  of  this  court,  such  premiums,  in  the  present 
case,  as  between  the  two  classes  of  stockholders,  should  have 
been  credited  to  income  during  the  respective  years  in  which  the 
same  was  received. 

Next,  as  to  the  steel-rail  account.  At  the  close  of  1880  the 
mileage  on  the  main  line  of  the  road  was  317.17  and  90.40  miles 
of  sidings.  Of  the  main  line  200  •  miles  were  laid  with  steel 
rails.  At  the  close  of  1881  there  were  345.16  miles  in  the  main 
line  and  111.29  *^  sidings  and  spurs,  283  miles  of  which  were 
86  A,  &  E.  R.  R.  Gas.— 24 
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laid  with  steel  rails  (being  an  increase  of  83  miles)  during  188 1, 
(page  5,  annual  report  for  1881).  At  the  close  of  1882  the 
main  line  and  sidings  amounted  to  485.62  miles  laid  with 
steel  rails,  being  an  increase  in  steel  rails  over  1881  of  19.72 
miles.  At  the  close  of  1883  the  main  line  was  361.31  miles; 
sidings  and  spurs  175.17;  total  536.38  miles,  with  341.31  miles 
on  main  line  and  18  miles  on  branches  laid  with  steel  rails,  being 
an  increase  in  steel  mileage  over  1882  of  56.59  miles.  At  the 
close  of  1884  there  were  369.91  miles  laid  with  steel  rails,  an 
increase  over  1883  of  about  10  miles.  At  the  close  of  1885  the 
main  line,  sidings,  branches,  and  spurs  amounted  to  543.12  miles, 
of  which  373.88  miles  were  laid  in  steel,  an  increase  over  1884 
of  3.97  miles  of  steel  rails.  Now,  with  the  exception  of  some 
comparatively  small  amounts  expended  in  1884-85  on  the  yards 
at  East  Saginaw,  Flint,  and  Evart,  not  a  single  dollar  was 
charged  to  construction,  or  for  betterments  on  the  main  line  of 
the  company's  road  for  the  years  1881  to  1885  inclusive.  *  Dur- 
ing that  period  about  15,772  tons  of  steel  rails  were  purchased 
and  paid  for  out  of  earnings.  While  the  accounts  of  the  com- 
pany are  in  much  confusion  on  that  subject  of  these  steel  rails, 
it  appears  from  defendant's  Exhibit  G  that  the  cost  of  these 
rails,  with  freight  and  fittings,  after  deducting  what  was  on  hand 
at  close  of  1885,  amounted  to  about  $900,346.10,  while  the  total 
amount  charged  to  construction  as  against  this  expenditure  for 
the  same  period  was  only  $540,616.81,  and  this  was  on  the  con- 
struction account  for  branches,  sidings,  spurs,  and  yards.  Earn- 
ings were  burdened  with  the  difference,  exceeding  $359,000. 
Brown,  the  road-master,  places  the  cost  of  steel  rails  during  said 
period  at  $737,063.82.  If  from  this  is  deducted  the  $540,516.81, 
charged  to  construction  there  will  be  left  $196,547.01,  which 
was  borne  by  earnings  for  purchase  cost  of  steel  rails.  The 
practice  of  the  management  was  to  remove  the  old  iron  rails 
from  the  main  track,  and  use  these  in  laying  sidings,  as  required, 
and  to  put  new  steel  rails  in  the  main  track  in  place  of  the  old 
iron  rails  taken  up.  The  difference  between  the  cost  of  the 
new  steel  rail  laid  down  on  the  main  line,  and  as  laid  down,  and 
the  value  of  the  old  iron  rail  taken  up,  was  charged  to  operat- 
ing expenses,  under  the  head  of  repairs  to  roadway,  or  "track 
repairs."  Thus,  in  the  report  for  1 881,  it  is  stated  that  4000 
tons  of  steel  rails  were  laid  down  on  the  road.  The  cost  of  this, 
loss  the  value  of  old  rails  removed,  was  fixed  at  $133,779.09, 
which  was  charged  to  operating  expenses,  as  "  track  repairs." 
The  purchase  cost  of  this  4000  tons  of  steel  rails,  with  fittings, 
to  say  nothing  of  the  expense  of  making  the  change,  was 
$240,000.  In  1882  a  similar  charge  was  made  to  operating  ex- 
penses for  steel  rails  put  down,  to  the  amount   of  $31,224.56. 
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During  that  year  there  were  laid  1697  tons  of  steel  rails  which 
cost  $36,365.  In  1883  the  increase  in  steel-rail  mileage  on  main 
track  and  sidings  was  56.59  miles.  Counting  38  tons  to  the 
mile,  and  the  cost  of  steel  rails  at  $^y  per  ton,  this  increased 
cost  of  steel  rails  alone  was  $184,257.04.  For  1884  the  cost  of 
the  steel  rails  used  on  the  main  line  was  about  $32,560;  and  in 
1885  about  $12,926.32,  aggregating  $371,850  for  steel-rail  better- 
ments, which  was  charged  to  operating  expenses,  and  taken  out 
of  earnings.  The  complainants'  expert,  Jones,  makes  this  ex- 
penditure for  1 88 1,  1882,  and  1883,  as  shown  by  defendant's 
Exhibit  G,  amount  to  $250,465.  By  taking  the  total  cost  of 
steel  rails  and  deducting  therefrom  the  amount  charged  to  con- 
struction, old  scrap  rails  sold,  and  what  was  on  hand  at  the  close 
<ii  1885,  he  niakcs  this  expenditure  amount  to  $277,035.41,  which, 
in  the  judgment  f>{  the  court,  is  a  most  reasonable  estimate; 
below,  rather  than  above,  the  actual  outlay  for  steel  rails  used 
in  improving  the  track.  The  old  iron  rails,  together  with  some 
light-weight  steel  rails  taken  from  the  main  line,  were  used  in 
sidings,  spurs,  and  branches.  A  portion  of  these  were  charged 
to  construction  account,  the  old  rails  being  charged  at  their  esti- 
mated value.  But  a  considerable  portion  of  such  sidings,  spurs, 
and  branches,  as  shown  by  the  road-master.  Brown,  were  made 
at  the  expense  of  earnings.  The  extension  of  sidings  and  spurs 
from  October  i,  1880,  to  December  31,  1881,  thus  charged  to 
operating  expenses,  was  something  over  12  miles,  of  which  the 
<istimated  cost,  as  made  by  the  road-master,  was  $45,430.  For 
1882  there  were  2.41  miles  of  net  extension  made  at  the  expense 
of  earnings,  involving  an  estimated  expenditure  of  $9640.  In 
1884  there  were  4.29  miles  of  net  increase  in  such  extensions, 
involving,  as  estimated  by  the  road-master,  an  expenditure  of 
$16,690.  In  1884  the  net  increase  of  such  sidings  was  3.82  mile?, 
involving  an  expense  of  $11,460;  and  in  1885  there  was  a  net 
increase  of  sidings  to  the  extent  of  2.59  miles  costing  $5400, 
aggregating,  during  the  five  years,  $88,890.  If  the  whole  cost 
of  the  steel-rail  betterments  placed  upon  the  road  had  been 
charged  to  construction  account,  as  it  should  properly  have 
been,  as  between  the  two  sets  of  stockholders,  then  the  items 
making  up  this  aggregate  of  $88,890  might  properly  have  been 
borne  by  earnings  as  operating  expense ;  but,  instead  of  doing 
this,  the  road-bed,  or  track,  is  improved  by  substituting  new 
steel  rails  for  old  iron  rails;  the  difference  in  their  value  is 
charged  to  operating  expense,  and  taken  out  of  earnings ;  and 
then,  when  the  old  rail  is  used  for  sidings  and  spurs,  it  is  charged 
sometimes,  when  the  management  think  proper  and  so  direct,  to 
construction,  and  at  other  times  no  charge  is  made  to  construc- 
tion, and  the  whole  expense  of  the  change,  and  the  entire  cost 
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of  the  siding  or  spur  is  made  to  fall  upon  the  earnings.  The 
**  repairs,"  which  article  4  of  the  charter  provided  should  be  .paid 
out  of  net  income,  did  not,  as  between  the  preferred  and  un- 
preferred,  or  provisional  stockholders,  warrant  this  method  of 
dealing  with  the  earnings  of  the  company.     It  was  neither  just 

•  nor  fair  towards  the  latter  class.  Its  effect  was,  not  to  keep  the 
track  in  repair, — in  the  same  state  of  efficiency  as  it  existed  in 
on  October  i,  1880, — but  to  improve  and  enhance  its  value  at 
the  expense  of  earnings,  which  are  thus  reduced,  and  the  pro- 
visional stockholders  correspondingly  postponed  in  coming  into 
the  company.  If  necessary  to  the  assertion  of  complainants' 
rights,  this  court  would  order  the  whole  steel-rail  account  to  be 
charged  to  construction,  and  earnings  credited  back  with  all  that 
has  been  expended  therefrom  for  or  on  account  of  steel  raite  anH 
steel  improvements.  But,  without  changing  the  account  to  that 
extent,  the  conclusion  of  the  court  is  that  at  least  $250^000 
should  be  charged  to  construction  on  account  of  steel  rails  laid 
in  the  main  tracks,  and  for  outlays  connected  therewith,  such  as 
cost  of  work  train,  transportation  of  materials,  etc*,  and  that 
this  sum  should  be  crediteul  back  to  earnings ;  and  further,  that 
earnings  should  be  credited,  and  construction  charged,  with  the 
$88,890  expended  on  sidings,  as  above  stated.  The  expert  testi- 
mony in  the  case  warrants  these  changes,  which  are,  moreover, 
within  the  true  meaning  and  reasonable  intent  of  the  ^charter 
provisions  of  the  company,  on  which  the  rights  of  both  classes 
of  stockholders  depend. 
Again,  in  1883  two  steamers  owned  by  the  company  were  en- 

'  larged  and  made  more  efficient,  at  a  cost  of  $40,286^44,  which 
was  paid  out  of  and  charged  to  eamin^^.  This  change  was  made 
in  the  steamers  to  meet  the  demands  of  a  new  class  or  character 
of  business,  which  sprang  up  shortly  before,  across  Lake  Mich- 
igan  to  Milwaukee.  It  was  an  addition  of  substantial  and  per- 
manent character,  which  increased  the  value  of  the  steamers  to 
that  extent,  and  the  cost  of  the  change  should,  in  the  opinion  of 
the  court,  be  charged  to  construction.  It  was  actually  charged 
to  operating  expenses,  and  taken  out  of  earnings.  This  should 
be  corrected  by  crediting  that  amount  back  to  earnings  for  the 
year  1883.  In  1884  there  was  a  charge  against  expenses  for 
depreciation  on  these  steamers  amounting  to  $6000.  In  1885 
there  was  a  like  charge  for  depreciation,  and  also  a  charge  of 
$2500,  as  depreciation  on  dining-halls,  the  three  charges  making 
$14,500.  These  sums  were  not  actually  expended  out  of  earn- 
ings, but  were  estimated  and  charged  against  operating  expenses. 
This  was  not  proper.  No  depreciation  account  was  either  kept 
or  warranted  by  the  charter  as  between  the  two  classes  of  stock- 
holders, and,  no  expenditure  having  actually  been  made  to  meet 
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such  depreciation,  the  estimated  amount  thereof  could  not 
properly  be  deducted  from  earnings,  or  net  income.  U.  S.  v. 
Railway  Co.,  99  U.  S.  459.  The  sum  of  $6000  should  therefore 
be  credited  back  to  earnings  for  1884,  ^^^  $8500  for  1885. 

In  the  spring  of  1884,  $142,000  was  expended,  under  the  orders 
of  the  board  of  directors,  for  8  new  freight  engines  and  200  coal 
cars.  The  funds  for  this  purchase  were  raised  by  loan,  which 
was  paid  off  by  the  company  at  the  rate  of  $3000  per  month, 
and  the  sum  so  paid,  in  addition  to  interest  on  the  loan,  was 
charged  to  operating  expenses,  and  withdrawn  from  earnings. 
See  Reports  for  1884,  pp.  8,.  23,  for  1885,  p.  8.  This  was  clearly 
an  improper  charge  against  operating  expenses.  The  outlay 
was  not  for  the  repair  or  renewal  of  old,  but  for  the  purchase  of 
new,  equipment,  and  should  have  been  charged  to  construction. 
Fifteen  thousand  dollars  were  thus  wrongfully  charged  in  1884, 
and  $36,000  in  1885.  These  amounts  should  be  credited  to  earn- 
ings for  said  years,  respectively,  and  be  charged  to  construction 
account. 

During  the  years  1882,  1883,  and  1884,  earnings  were  charged 
with  interest  on  temporary  loans  to  the  extent  of  $24,958.90. 
Whether  these  constitute  a  proper  charge  against  net  income  or 
earnings,  under  the  provisions  of  article  4  of  the  charter,  admits 
of  considerable  question ;  but  in  the  view  which  the  court 
tak.:s  of  other  items  of  the  company's  accounts,  as  between  con- 
struction and  operating  expenses,  it  is  not  necessary  to  pass  upon 
the  point.  So,  too,  in  reference  to  the  sum  of  $4,225.28,  charged 
to  profit  and  loss  on  an  old  claim  brought  over  from  assets  of 
the  receiver.  There  are  various  other  items  which  complainants 
ins  %iy  and  which  the  experts  testify,  should  not  be  charged  to 
operating  expenses,  or  which  should  go  to  construction,  or  be 
•credited  to  earnings,  but  they  need  not  be  specially  noticed,  ex- 
cept as  to  dividend  on  the  company's  securities.  A  word  of  ex- 
planation is  necessary  as  to  this  source  of  income.  The  whole 
^,500,000  of  preferred  stock  was  not  actually  issued.  Only 
$6,342,000  was  issued,  leaving  in  the  hands  of  the  company 
$158,000  of  said  preferred  stock,  the  dividend  on  which  the 
management  credited  to  net  income  or  earnings,  as  dividends  on 
the  entire  $6,5.00,000  were  charged  against  such  earnings.  If  7 
per  cent  annual  dividends  are  to  be  charged  on  the  whole  pre- 
ferred stock  of  $6,500,000,  then  the  company  should  credit  earn- 
ings annually  with  $11,060,  being  7  per  cent  on  the  $158,000  of 
stock  still  held  by  the  company ;  or,  in  stating  the  account  of 
earnngs  over  operating  expenses,  said  dividend  should  be 
charged  only  on  the  preferred  stock  actually  issued,  amounting 
to  $6,342^000,  making  the  annual  dividend  charge  $443,940,  in- 
stead oif  $455,000,  as  shown  by  the  reports.     The  result  will  be 
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the  same  under  either  method.  It  appears  that  the  company's 
net  earnings  for  the  period  from  October  i,  1880,  to 
^IcOTBtfir'  December  31,  1880,  was  $132,584.69.  If  there  is 
•p^renTi  yeari.  added  to  this  the  sum  of  $500, — the  premium  on 
bonds  sold  during  that  period, — we  have  the 
sum  of  $133,084.69  of  income  to  be  carried  forward  as  ap- 
plicable to  dividends  for  1881.  Then,  taking  the  net  earnings 
and  adding  thereto  the  corrections,  or  credits  due  to  earnings,  as 
above  indicated,  the  account  for  the  several  years  will  stand  as 
follows : 

Amount  over  from  1880  and  applicable  to  dividends,      .    $133,084  69^ 
Net  earnings,  as  reported  by  company,  for  1881,  $244,037  94 
Add:  Premium  on  bonds  sold  that  year,  .     .     .      107,257  25 
Relaying  track  with  steel  rails,   ....      133,779  09 

Spurs  and  main  line  sidings, 4543^  00 

Balance  on  Co.  securities  not  cred.,     .    .         2,357  50 

532.861  78 

Total  applicable  to  dividends $665,946  47 

Less  7  per  cent  dividend  on  $6,500,000  of  preferred  stock,    .      455,000  00 

Surplus  carried  to  January  I,  1882,       $210,94647 

1882. 

Surplus  for  1881  brought  over  to  1882 $210,946  47 

Net  earnings  reported  for  1882 $438,989  89 

Add:  Premium  on  bonds  sold  1882,  ....  34.702  50 
Relaying  track  with  steel  rails,  ....  31,224  56 
Spurs  and  sidings  made  out  of  earnings,  9,640  00 

Bal.  of  dividend  on  Co.  stock,  ....  647  00 


515.203  95 

Total  applicable  to  dividends  in  1882, $726,15042 

Less  7  per  cent  dividend  on  $6,500,000  preferred  stock,     .    .      455,000  oo- 

Surplus  carried  to  1883 $271,15042 

1883. 

Surplus  from  1882, $271,150  42 

Net  earnings  reported  for  1883, $488,799  13 

Add :  Premium  on  bonds  sold  in  1883,    .    .     .        12,13650 

Relaying  track  with  steel  rails 65,000  00 

Spurs  and  sidings  made  out  of  earnings,         16,960  00 
Enlargement  of  steamers, 40,286  44 

623,182  07 

Total  applicable  to  dividends  in  1883 $894*332  49 

Less  dividend  of  7  per  cent  on  $6,500,000 455,000  00 

Surplus  carried  to  January.  1884,  ....,.'...    $439*33^  49- 
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1884. 

Surplus  from  1883 $439i332  49 

Net  earnings  rejx)rted  for  1884 $400,30340 

Add :  Premium  on  bonds  sold  1884,     ....  9-945  00 

Relaying  track  with  steel  rails 10,00000 

Spurs  and  sidings  made  with  earnings,  .        11,460  00 

Equipment  renewals, 15.000  00 

Depreciation  on  steamers,  charged  to  ex- 
penses    6.000  00 

452,708  40 

Total  applicable  to  dividends  in  1884 $892,040  89 

Less  7  per  cent  dividends  on  $6,500,000, 455.00000 

Surplus  carried  to  January  I,  1885, $43704089 

1885. 

Surplus  from  1884, $437i040  89 

Net  earnings  reported  for  1885 $272,451  77 

Add :  Relaying  track  with  steel  rails,  ....  9,996  35 
Spurs  and  sidings  made  with  earnings     .  5.400  00 
Equipment  and  renewals  charged  to  ex- 
penses,          36,000  00 

Depreciation  of  steamers  and  dining-hall,  8,500  00 

Dividend  on  Co.  securities 4,740  00 

337.088  12 

Total  applicable  to  dividends  in  1885 $774,129  01 

Less  7  per  cent  dividend  on  $6,500,000, 455.00000 

Surplus* January  i,  1886, $3i9>i29  01 

If,  as  th^  experts  testify,  the  expenses  of  work  trains  engaged 
in  construction,  and  freight  on  material  used  for  construction, 
should  be  charged  to  construction  account,  and  cor- 
rections were  made  in  that  respect,  the  annual  balance,  B»niing»8Tiffl. 
after  deducting  the  7  per  cent  dividend,  would  be  eienttopsy? 
still  larger  than  as  above  given.     It  thus  appears  that,  J*"^  ?*'*  ^^^' 
independently  of  the  surplus  land  funds,  the  earnings 
or  net  income  of  the  road,  if  the  accounts  between 
construction  and  operating  expenses  had  been  properly  kept,  in 
conformity  with  the  provisions  of  the  charter,  and  according  to 
the  rights  of  the  two  classes  of  stockholders,  as  therein  defined, 
were  amply  sufficient,  after  paying  interest  on  the  company's 
entire  bonded  debt,  repairs,  and  expenses   of  equipment  and 
renewals,  to  pay  the  annual  dividends  of  7  per  cent  on  $6,500,000 
of  preferred  stock  for  the  five  years  in  question.     But,  when  the 
large  surplus  land  fund  is  taken  into  consideration,  it  is  difficult 
to  see  any  reason  for  not  declaring  and  paying  that  dividend  for 
five  consecutive  years,  except  a  deliberate  purpose  to  keep  the 
provisional  certificate  holders  out  of  any  voice  or  vote  in  man- 
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agement  of  the  company,  or  to  indefinitely  postpone  their  ad- 
mission. The  5  per  cent  deficiency  in  dividends  for  the  five 
consecutive  years  under  consideration  on  the  $6,500,000  of  pre- 
ferred stock  actually  issued  amounts  to  $317,100.  This  could 
have  been  readily  withdrawn  from  the  surplus  land  funds  if 
earnings  had  been  inadvertently  diverted  to  construction,  and 
the  management  had  desired  to  replace  the  amount,  so  as  to 
make  it  applicable  to  dividends ;  or,  if  improper  charges  to  earn- 
ings had  not  been  made  from  year  to  year,  as  already  shown,  the 
deficiency  would  not  have  existed.  While  the  earnings  have 
been  thus  misapplied  or  diverted,  the  policy  of  the  management 
has  been  steadily  in  the  line  of  permanent  improvements,  and 
large  enhancement  in  the  value  of  the  company's  property.  Its 
equipment  has  been  greatly  enlarged,  its  main  tracks,  sidings, 
spurs,  and  branches  have  been  extended,  and  its  general  efficiency 
not  merely  maintained,  but  largely  increased.  When  the  com- 
pany took  possession  in  October,  1880,  the  road-bed  and  equip- 
ment were  valued  at  $9,671,958.90.  On  the  31st  December, 
1880,  that  valuation  had  increased  to  $10,311,193.38.  At  the 
close  of  1 88 1  the  valuation  of  road-bed  and  equipment  had  in- 
creased, as  reported  by  the  general  manager,  to  $12,281,853.02. 
At  the  close  of  1882  it  had  grown  to  $12,966,601.64.  At  the 
close  of  1883  it  was  reported  at  $13,506,231.94.  At  the  close 
of  1884,  after  deducting  $1,116,070.45,  charged  off  to  depre- 
ciation, the  valuation  stood  at  $12,657,430.55,  and  on  De- 
cember 31,  1885,  it  was  placed  at  $12,512,928.81.  If  the  arbi- 
trary deduction  had  not  been  made  in  1884,  the  valuation  at  the 
close  of  1885  v^ould  have  stood  at  $13,628,999.26,  making  an  in- 
crease since  October  i,  1880,  of  $3,957,040.36;  an  amount  ex- 
ceeding the  provisional  certificates  now  seeking  admission  as 
unpreferred  stock  in  the  company.  These  valuations  are  inde- 
pendent of  the  large  surplus  lands  and  land  funds.  Look  at  the  . 
condition  of  the  company  from  another  standpoint.  Its  total 
funded  debt  is  $5,299,000,  while  the  preferred  stock  actually  is- 
sued is  $6,342,000,  making  its  total  capitalization  $11,641,000. 
It  has  361.64  miles  of  main  Une,  and  11572  miles  of  business 
producing  tracks  in  addition  ;  making  477.38  miles  of  roadway, 
on  which  there  is  of  capital  and  funded  debt  only  $11,641,000,  or 
less  than  $25,000  per  mile.  The  capitalization  and  funded  debt 
of  other  railroads  in  the  state  of  Michigan,  it  is  said,  will  average 

about  $45,000  to  the  mile.  Under  these  circum- 
Prefisrred  Stances,  neither  the  company  nor  the  preferred  stock- 
Rt4M!khoideri«  holdcrs  who  control  its  management,  which  has  been 
fairs  ill  their  Conducted  more  with  a  view  to  the  permanency  and 
«wii  iateroBt.     sccurity  of  their  own  interests  than  with  regard  to  the 

rights  and  interests  of  the  common  or  unpreferred 
stockholders,  can  rightfully  longer  exclude  the  latter  from  their 
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charter  share  in  the  corporate  enterprise.  This  suit  is  practically 
a  contest  between  the  two  classes  of  stockholders.  The  prefer- 
ence class  is  in  control,  and  is  interested  in  keeping  the  other 
out.  This  result  has  been  so  far  effected  by  expending  the  com- 
pany's earnings  and  income  in  permanently  improving  the  prop- 
erty, or  for  other  purposes  than  those  contemplated  by  article  4 
of  the  charter,  whereby  net  income  applicable  to  dividends  has 
been  reduced,  while  the  valuation  of  the  company's  road-bed  and 
equipment  has  steadily  increased.  The  preferred  class,  in  con- 
trol, select  the  management.  This  management,  or  directory, 
are  more  than  mere  agents  of  the  company.  They  occupy  a 
fiduciary  relation  towards  the  unpreferred  class  of  shareholders, 
in  respect  to  the  rights  conferred  upon  them  in  and  by  the  com- 
pany's charter.  They  neglect  or  deliberately  disregard  the  du- 
ties and  obligations  growing  out  of  such  trust  relation,  and  then 
attempt  to  shield  themselves,  or  defend  their  conduct  on  the 
ground  Khat  they  were  only  discharging  the  company's  duty  to 
the  public.  The  facts  of  the  case  do  not  sanction  this  defence. 
The  court,  having  been  compelled  carefully  to  examine  the 
evidence,  which  is  quite  voluminous,  and  analyze  the  company's 
accounts,  so  as  to  determine  the  rights  of  the  parties,, 
and  being  fully  satisfied  from  this  investigation  of  the  S"tl)nrt?"  *' 
accounts  that  the  aforegoing  statement  in  respect  to 
the  yearly  income  applicable  to  dividends  is  substantially  correct, 
it  is  not  deemed  necessary  to  refer  these  matters  to  a  special 
master  for  a  report,  and  thereby  further  delay  the  final  disposi- 
tion of  the  case.  The  conclusions  of  the  court  on  this  branch  of 
the  case  are  that  complainants  are  entitled  to  the  relief  sought ; 
that  they  are  entitled  to  be  admitted  into  the  defendant  com- 
pany as  regular  stockholders  of  the  common  or  unpreferred  class ; 
that  this  right  accrued  to  them  and  to  others  similarly  situated 
on  January  i,  1886;  that  a  sufficiency  of  surplus  land  funds  is 
in  the  hands  of  the  land  trustees,  and  subject  to  the  control  of 
the  company  to  pay,  or  make  good,  the  deficiency  of  i  J  per 
cent,  or  $95,110,  on  dividends  for  1881 ;  i  per  cent,  or  $31,710, 
on  dividends  for  1882  ;  and  3  per  cent,  or  $190,260,  on  dividends 
for  1885,  upon  the  preferred  capital  stock  actually  issued,  • 
amounting  to  $6,342,000 ;  and  the  defendant  company  should  be 
required  to  pay  over  to  the  preferred  stockholders,  pro  rata,  out 
of  said  surplus  land  funds  or  other  funds  at  its  disposal,  said 
annual  deficiencies,  so  as  to  make  up  to  said  preferred  stock- 
holders their  full  7  per  cent  dividends  for  five  consecutive  years, 
and  thus  comply  with  the  conditions,  as  the  company  and  its 
management  should  have  done,  on  which  the  provisional  certifi- 
cate holders  were  entitled  to  be  admitted  ;  and,  further,  that  the 
defendant  company,  its  officers  and  agents,  should  be  enjoined 
from  depriving  complainants,  or  those  in  like  state  with  them, 
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of  their  rights  as  common  stockholders,  in  voting  or  otherwise, 
and  from  applying  the  income  and  earnings  of  the  company, 
without  the  consent  of  said  common  stockholders,  to  improve- 
ments of  a  permanent  character ;  all  of  which  is  accordingly 
ordered  and  decreed,  with  the  further  direction  that  the  defend- 
ant corporation,  its  officer^  and  directors,  be  ordered  to  issue 
regular  certificates  for  common  or  unpreferred  stock  in  the  com- 
pany to  complainants  and  other  holders  of  provisional  certifi- 
cates, severally,  according  to  their  respective  holdings  of  the 
latter  certificates,  and  upon  the  production  and  surrender  of  the 
same. 

In  the  case  of  Parker  et  aL  v.  Flint  &  Pere  Marquette  R.  Co, 
and  the  Port  Huron  &  Northwestern  R.  Co.  et  aL  the  same  pro- 
CMeofPsrker  visional  Certificate  holders  as  in  th6  other  suit  seek 
T.  FUnt,  ete.,  on  behalf  of  themselves  and  others  with  like  interests 
*•  ^  to  restrain  the  Flint  &  Pere  Marquette  Co.  from  pur- 

chasing the  stock  and  franchises  of  the  Port  Huron  &  North- 
western R.  Co.,  alleging  that  such  purchase  is  not  authorized  by 
law;  that  it  would  be  ultra  vires;  that  it  would  involve  a  very 
large  expenditure  of  money,  inasmuch  as  the  Port  Huron  & 
Northwestern  R.  Co.  is  a  narrow-gauge  road,  in  bad  condition^ 
and  would  require  heavy  outlays  to  render  it  of  any  practical 
benefit  to  the  purchasers,  and  that  such  outlays  and  expendi- 
ture would  be  drawn  from  earnings  and  income  of  the  Flint  & 
Pere  Marquette  R.  Co.,  which,  under  article  4  of  its  charter, 
should  be  applied  to*  dividends  ;  and,  generally,  .that  the  purchase 
would  deplete  the  revenues  of  the  latter  road,  seriously  aflfect 
their  rights,  and  that  they  should,  if  it  is  legal,  have  a  voice  and 
vote  on  the  question  of  such  purchase.  The  Port  Huron  & 
Northwestern  R.  Co.  filed  an  answer,  saying,  in  substance,  that 
negotiations  were  pending  for  the  purchase  or  acquisition  of  its 
road  by  the  Flint  &  Pere  Marquette  Co. ;  that  the  method  X)f 
efifecting  that  would  be  such  as  would  be  legal  under  the  laws  of 
Michigan,  without  explaining  what  method  was  proposed.  The 
Flint  &  Pere  Marquette  Co.  demurred,  and  thereby  admitted 
the  allegations  of  the  bill.  On  the  argument  questions  were 
raised  as  to  the  character  of  this  suit,  which  sought,  in  addition 
to  restraining  said  purchase,  the  same  general  relief  sought  in 
and  by  the  first  case.  The  court  is  of  the  opinion  that  the  Port 
Huron  &  Northwestern  R.  Co.  was  neither  a  necessary  or  proper 
party  to  the  litigation  or  questions  involved  jn  either  of  these 
suits  ;  that  this  last  bill  was  properly  a  supplemental  bill.  It  was 
filed  without  leave,  as  required  by  equity  rule  57  ;  but  it  was  filed 
November  28,  1887,  for  the  purpose  of  enjoining  a  transaction 
which  was  about  to  occur,  as  alleged,  on  November  30,  1887,  so 
that  the  provisions  of  rule  57  could  not  be  conformed  to.  This 
bill  will  be  dismissed  as  to  the  Port  Huron  &  Northwestern  R* 
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Co.,  with  costs.  The  court  will  now  order  it  to  stand,  and  to  be 
treated  as  a  supplemental  bill  in  the  original  suit,  as  may  be 
done  under  the  authorities.  Story,  Eq.  PL  §§  882-905  ;  Neale 
V.  Neales,  9  Wall,  i  ;  and  Graffam  v.  Burgess,  117  U.  S.  195, 

The  Flint  &  Pere  Marquette  R.  Co.  admits  the  allegations  of 
this  supplemental  bill  by  its  demurrer,  and  thus  presents  the 
legal  question  whether,  under  the  laws  of  Michigan,  it  Aathority  to 
can  purchase  the  stock  and  franchises  of  the  Port  pnrchase  Port 
Huron  &  Northwestern  R.  Co.;  and,  if  so,  can  it,  as  !I"]^"'"*^' 
against  the  common  or  unpreferred  stockholders,  ap- 
ply its  income,  either  in  paying  for  the  interests  purchased,  or  in 
improving  and  altering  the  property  so  acquired?  It  is  now 
well  settled  that  the  proposed  purchase  of  the  stock,  property, 
and  franchises  of  the  Port  Huron  &  Northwestern  R.  Co.,  as 
alleged  in  the  supplemental  bill,  whereby  the  latter  company 
would  be  absorbed  by  the  purchasing  company,  cannot  be 
legally  made  in  the  absence  of  lawful  authority  from  the  state 
of  Michigan.  Pearce  v.  Railroad  Co.,  21  How.  442  ;  Thomas  v. 
Railroad  Co.,  loi  U.  S.  71  ;  Branch  v,  Jesup,  106  U.  S.  478; 
Railroad  Co.  v.  Railroad,  118  U.  S.  290.  Do  the  laws  of  Michi- 
gan authorize  or  sanction  such  purchase  ?  Under  the  general 
railroad  law  of  the  state  (act  1873,  §  29)  railroad  companies  are 
allowed  to  consolidate  upon  certain  terms,  when  they  form  con- 
tinuous or  connecting  lines.  This  contemplates  the  formation 
of  a  new  corporation  ;  and  the  assent  of  the  stockholders  in  each 
company,  or  a  majority  thereof,  is  requisite  to  the  consolidation. 
This  statute  is  not  applicable  here.  The  bill  charges,  not  a 
purpose  to  consolidate  with  the  Port  Huron  &  Northwestern 
R.  Co.,  but  to  purchase  the  latter's  stock,  property,  and 
franchises,  and  to  use  the  same  as  part  and  parcel  of  the  pur- 
-chasing  company,  and  thus  to  bring  the  acquisition  within  the 
operation  of  its  own  charter.  The  consolidation  statute  does 
not  authorize  one  company  thus  to  acquire  and  absorb  another. 
By  section  28  of  the  general  railroad  laws  of  1873  (i  How.  St. 
§  3342)  it  is  provided  that  one  railroad  corporation  may  subscribe 
to  the  capital  stock  of  any  other  company  organized  under  said 
act,  with  the  consent  of  the  latter;  and  by  the  acts  of  1869  (i 
Ho\v.  St.  §  3413)  and  1873  (i  How.  St.  §  3403)  one  railroad  com- 
pany is  authorized  to  aid  another  having  an  unfinished  road,  and 
to  make  running  arrangements ;  and,  where  the  irlines  are  con- 
nected, may  enter  into  arrangements  for  their  common  benefit^ 
"  consistent  with  and  calculated  to  promote  the  objects  for  which 
they  were  [respectively]  created."  It  is  manifest,  without  dis- 
cussion, that  these  statutory  provisions  do  not  authorize  one 
railway  corporation  to  acquire  the  stock  and  franchises  of 
another  completed  company,  with  the  intention   of  exercising 
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the  franchises  of  the  latter,  which  is  the  case  presented  by  the 
supplemental  bill.  Again,  the  complainants,  being  now  entitled 
to  admission  into  the  Flint  &  Pere  Marquette  R.  Co.,  as  common 
stockholders,  under  and  according  to  the  provisions  of  its  charter, 
and  it  being  alleged  and  admitted  by  the  demurrer  that  their 
interests  and  rights  will  be  injuriously  affected  by  the  proposed 
purchase  and  acquisition  of  the  Port  Huron  &  Northwestern  R. 
Co.,  they  have  the  light  to  invoke  the  interposition  of  this  court 
in  preventing  the  consummation  of  the  transaction  until  they 
have  an  opportunity  of  expressing  their  assent  or  dissent  thereto  : 
for,  if  the  transaction  can  be  lawfully  made  in  any  way,  it  would 
still  be  an  enlargement  and  extension  of  the  corporate  purposes 
and  objects  of  the  company,  as  defined  in  its  charter,  as  to 
which  they  have  the  right  to  express  their  assent  or  dissent. 
The  proper  time  to  do  this  is  before,  and  not  after,  the  transac- 
tion IS  completed.     Black  z;.  Canal  Co.,  24  N.  J.  Eq.  455. 

In  the  opinion  of  the  court  the  preliminary  injunction  should 

be  granted  on  the  case  made  out  by  the  supplemental 
^^rt""'*"'*^  bill,  admitted  by  the  demurrer,  and  disclosed  in  the 

course  heretofore  pursued  by  the  company's  manage- 
ment towards  the  common  stockholders.  The  demurrer  of  de- 
fendants is  overruled,  and  the  injunction  is  accordingly  ordered, 
with  leave  at  any  time  hereafter,  when  the  common  stockholders 
shall  have  been  admitted  into  their  rights  as  ordered  and  decreed 
in  the  main  case,  to  move  for  a  modification  ordissolutionof  the 
same.  The  supplemental  bill  will  be  dismissed  as  to  the  Port 
Huron  &  Northwestern  R.  Co.,  with  costs  to  be  taxed  against 
complainants.  The  remaining  costs  in  both  cases  will  be  taxed 
against  the  Flint  &  Pere  Marquette  R.  Co. 

Relative  Rights  of  Preferred  and  Common  Stoclcliolders— Dividends. — See 
Hazeltine  z/.  Belfast  &  M.  L.  R.  Co.,  30  Am.  &  Eng.  R.  R.  Gas.  528 ;  s.  c, 
23  lb.  736,  note,  743;  Elkinsv.  Camden  &  A.  R.  Co.,  9  lb.  639,  note,  646; 
State  t/.  Cheraw,  etc.,  R.  Co.,  9  lb.  631 ;  Dent  v.  London  T.  Co.,  i  lb.  592 ; 
Chaffee  v,  Rutland  R.  Co..  16  lb.  408,  note,  435  ;  Niclcals  v.  New  York,  etc.. 
R.  Co.»  13  lb.  139;  Cotting  v.  New  York,  etc.,  R.  Co.,  29  lb.  371. 
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Thomas  et  aL 

V. 

Peoria  and  R.  I.  R.  Co.  et  al. 

{U.  S.  Circuit  CourU  N.  D,  III.,  August  29,  1888/) 

Railway  Mortgages— Foreclosure — Lease  of  Cars^— Rent.-^Although  air 
proceedings  to  foreclose  a  railroad  mortgage,  and  to  adjust  the  daims  of 
intervening  creditors,  leases  of  cars  by  a  car  company  to  the  mortgagor 
company,  both  of  which  companies  were  dominated  and  ^eontroHed  :by 
substantially  the  same  .persons,  the  leases  may  be  rejected  as  a  befiis  <for 
ascertaining  the  amount  due  the  car  company  for  the  useof  thecars,  or 
the  nature  of  the  obligations  assumed  by  the  railroad  company,  or  by  the 
receiver  appointed,  pending  such  foreclosure :  yet  the  lessor  eompany  is 
entitled  to  such  reasonable  reilt  as  it  could  obtain  in  the^open  market  for 
similar  cars  to  be -used  in  the  same  manner. 

Same—Reoelvershjp— Charging  Income  with  Rent  of  Carsi— tAlthougb>^ 
when  a  receiver  is  appointed  pending  foreclcjsure  of  a  railroad  mortga^r 
and  both  before  and  during  such  receivership  improvements  and  equip- 
ments are  made  from  current  receipts,  the  income  during  the  receivership 
may  be  charged  with  the  claim  for  rent  of  cars,  and  if  thdt  tiBtinsufficient,. 
the  claim  may  be  charged  upon  the  proceeds  of  the  property,;  .yet  the  pro- 
ceeds will  not,  in  the  absenceof  special  circumstanices..be<forsuch  rent  and 
for  claims  for  lease  of  cars,  etc.,  which  accrued  more  than* six  months.prior 
to  the  appointment  of  the  receiver. 

Same — Repairs  to  Cars— Laches. — In  the  absence  of 'sufficient 'evidence 
that  the  cars  needed  repairs,  no  claim  having  been  made  upon  :the)reosiver 
itppointed  pending  foreclosure,  a  claim  for  such  repairs  by  the»les8or  who 
intervened,  made  in  an  amended  petition  filed  three  years  ^aftar  the; sur- 
render of  the  cars,  will  be  rejected. 

Same — ^When  Claim  Allowed. — Where  a  receiver  appointed  pending  fore- 
closure agrees  to  keep  cars  leased  for  use  on  the  road  in  good  -  repair,  sudh 
claim  will  be  allowed. 

Same — Lease  of  Cars  Pending  Foreclosure— Interests  Under. — A  lease  of 
cars  pending  foreclosure  of  a  railroad  mortgage,  although  valid  until  dis- 
affirmed by  the  court,  is  not  an  instrument  in  writing  such  as  entitles  the 
lessor  to  interest  under  III.  Rev.  Stat.  1885,  p.  1356. 

Same— Claiming  more  Rent  than  Due— Effect. — Although  the'lessor  still 
claims  a  larger  sum  than  that  to  which  he  is  equitably  entitled,  yet  if  he  is 
refused  payment  of  any  amount  approaching  that  which  is  due  him,  this 
constitutes  an  unreasonable  and  vexatious  delay,  which  will  justify  the 
allowance  of  interest  and  the  aggregate  amount  due  from  the  date  of  the 
filing  of  the  master's  report. 

In  Equity.  On  the  claim  of  the  Western  CarCo,,  an  'inter- 
vening creditor  in  the  foreclosure  of  a  railroad  mortgage. 

The  original  cause,  in  which  tl.e  Western  Car  Co. »intervened, 
was  a  proceeding  to  foreclose  a  mortgage  executed :hy  the  Peo- 
ria  &  Rock  Island  R.  Co.    to  secure  its  first  mortgage  bonds 
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to  the  amount  of  $1,500,000.  The  original  bill  was  filed  in 
October,  1874,  and  on  February  i,  1875,  J.  R.  Hilliard  was  ap- 
pointed receiver  of  the  railway  cpmpany.  He  remained  in  con- 
trol, and  operated  the  railroad  until  after  its  sale  under  a  final 
decree  of  foreclosure,  passed  January  11,  1877.  At  that  sale 
R.  R.  Cabell  became  the  purchaser.  On  the  17th  of  September, 
1877,  ^^^  ^^^  w^s  confirmed  ;  the  purchaser  being  allowed  to 
pay  into  court,  upon  his  bid,  all  the  first  mortgage  bonds  of 
the  railway  company  held  by  him.  On  December  11,  1877, 
a  further  order  was  entered  in  the  original  cause,  reciting, 
among  other  things,  the  assignment  by  Cabell  to  the  Rock 
Island  &  Peoria  R.  Co.  of  his  interest  as  purchaser,  and 
ordering  the  master  to  execute  and  deliver  to  that  company  a 
deed  of  conveyance  of  the  property  so  purchased,  and  the  re- 
ceiver to  deliver  to  it  possession.  By  said  order  it  was  further 
provided  that  Cabell  should  execute  to  certain  sureties  therein 
named  a  penal  bond  in  the  sum  of  $100,000,  payable  to  the  clerk 
of  the  court,  for  the  use  of  whoever  should  be  thereto  entitled, 
and  conditioned  to  pay  into  court  such  sum  or  sums  of  money 
as  the  court  should  thereafter  direct.  One  of  the  purposes  of 
that  bond  was  to  secure  the  payment  of  any  sums  that  should 
be  awarded  in  the  cause  to  the  Western  Car  Co.  A  bond  in  the 
amount  named  was  executed  as  required.  It  should  be  stated 
in  this  connection  that  the  decree  of  sale  provided  that  the 
residue  of  the  proceeds  of  the  sale  of  the  property,  after  paying 
certain  specified  costs  and  debts,  should  be  applied  under  the 
direction  of  the  court — First,  to  the  payment  of  all  remaining 
claims  of  interv^^ning  creditors,  as  they  shall  be  allowed  by  the 
court;  second,  to  the  payment  of  the  bonds  and  coupons  secured 
by  the  mortgage,  paying  the  same  in  full  if  the  residue  was 
sufficient  for  that  purpose  ;  otherwise,  paying /r^?  rata  upon  such 
bonds  and  coupons.  The  report  made  by  the  master,  Henry 
W.  Bishop,  upon  the  claim  of  the  Western  Car  Co.  is  as 
follov/s : 

To  the  Honorable^  the  Judges  of  said  Court  :  These  intervening 
petitions  allege  that  on  March  i,  1872,  the  defendant  company 
and  the  petitioner  made  a  contract  in  writing,  by  which  the  car 
company  leased  to  the  defendant  company  ninety  cars,  seventy 
of  them  box  cars,  numbered  from  151  to  220,  inclusive,  and 
twenty  stock  cars,  numbered  from  51  to  71,  inclusive,  for  a  term 
of  five  years,  at  a  rental  for  each  car  of  $20  per  month,  from  the 
date  of  the  delivery  of  said  car ;  the  contract  also  providing  that, 
if  any  of  them  were  disabled  or  destroyed,  the  company  would 
immediately  replace  them  with  other  cars  of  like  quality  and 
value,  which  should  become  the  property  of  the  car  company, 
and  also  to  maintain  and  keep  said  ninety  cars,  during  the  term 
of  said  contract  and  its  renewals,  in  good  repair  and  safe,  and  in 
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proper  running  order,  and  at  its  own  expense  to  furnish  all  the 
materials,  and  to  make  all  the  renewals  of  said  cars  from  time  to 
time,  as  they  should  be  needed,  and  to  put  and  keep  them  in 
proper  condition  for  regular  use,  and,  at  the  termination  of  said 
contract  or  renewals,  to  return  said  cars  to  the  Western  Car  Co. 
in  proper  condition  and  repair  for  their  immediate  and  active 
use.  That  said  company  furnished  said  cars  to  said  railway 
company  about  the  date  of  said  contract,  and  that  the  railway 
company  received  and  used  them,  by  reason  of  which  they  are 
entitled  to  the  rent  provided  in  said  contract.  That  on  October 
I,  1873,  another  contract  of  a  similar  character  was  made 
between  the  parties,  by  which  the  petitioner  rented  to  the 
defendant  company  1 50  other  cars,  being  fifty  box-cars,  numbered 
from  220  to  270,  inclusive,  and  100  White  Line  cars,  numbered 
from  9401  to  9500,  inclusive.  That  said  second  lease  was  also 
for  the  term  of  five  years,  and  also  provided  for  the  payment  of 
rent  at  $20  per  month  for  each  car,  and  with  the  same  provisions 
in  regard  to  the  destroyed  or  disabled  cars,  kteping  the  cars  in 
repair,  and  returning  them  in  good  repair,  at  the  end  of  the  lease. 
That  the  cars  referred  to  were  used  by  the  defendant  company 
until  its  road  went  into  the  hands  of  the  receiver,  appointed 
by  the  court,  February  i,  1875.  That  the  rental  was,  by  stipula- 
tion of  July  I,  1874,  reduced  to  $15  per  month,  and  continued 
until  the  receiver's  appointment,  leaving  at  that  time  a  balance 
pf  $35,106.48.  That  two  of  said  cars  were  destroyed,  which 
were  of  the  value  of  $1 500,  and  not  replaced  ;  and  by  an  amended 
supplemental  petition,  filed  October  16,  1877,  it  was  claimed 
that  there  was  due  petitioner  also  the  sum  of  $4000  for  repairs 
put  upon  100  White  Line  cars.  Interest  is  claimed  upon  said 
sums  since  the  dates  they  were  respectively  payable  by  the 
terms  of  the  contract.  This  is,  in  substance,  the  claim  of  peti- 
tioner prior  to  the  appointment  of  the  receiver. 

"  The  petitions  further  allege  that  a  contract  in  writing  was 
made  on  the  i  ith  day  of  June,  1875,  between  the  petitioner  and 
the  receiver,  by  which  the  petitioner  rented  to  said  receiver  138 
cars  for  the  term  of  one  year,  with  the  privilege  of  renewal,  at  a 
rental  of  $10  per  month  for  each  car,  keeping  them  in  good  re- 
pair for  use  on  said  road.  That,  under  such  contract,  the 
receiver  took  possession  of  and  used  said  cars  until  they  were 
returned  in  bad  order,  with  the  exception  of  four,  which  were 
not  returned  at  all ;  for  the  payment  of  which  claim  is  made. 
That  subsequently,  in  March,  1875,  the  receiver,  with  the  con- 
sent of  the  petitioner,  received  56  cars  from  the  Chicago  & 
Northwestern  R.  Co.,  using  the  same  at  a  rental  per  mile 
until  December  i,  1875,  when  it  is  claimed,  it  was  agreed 
between  the  parties  that  the  use  of  the  same  should  be  retained 
by  said  receiver  upon  the  same  terms  as  provided  in  the  contract 
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last  referred  to,  until  the  decision  of  the  court  in  the  cause  in 
which  they  had  been  replevied  by  the  petitioner.  That  said  re- 
ceiver used  the  same,  paying  no  rental  therefor,  until  rent  had 
accrued  to  petitioner  amounting  to  $15,281.34,  together  with  the 
sum  of  $3500,  which,  it  was  alleged,  was  the  expense  of  putting 
them  in  good  condition,  besides  the  loss  of  rental  or  use  during 
their  repair.  Interest  is  also  claimed  by  said  petitioner  on  each 
of  said  sums  from  the  dates  when  payable  by  the  .terms  of  said 
contracts.  These  claims  are,  therefore,  those  which  are  alleged 
to  have  accrued  prior  to  the  six  months  immediately  preceding 
the  receivership,  and  those  arising  during  the  six  months  .'before 
the  appointment  of  the  receiver  and  during  the  receivership ; 
and  statements  of  account,  made  out  in  detail,  are  exhibited  in 
connection  with  the  petitions,  showing  the  way  in  which  they 
have  arisen,  and  the  basis  upon  which  the  account  is  stated.  It 
is  insisted  upon  the  part  of  the  respondent  that  in  stating  this 
account  the  rental  contracts  upon  which  the  petitioner  bases  that 
portion  of  its  claim  which  accrued  to  it  from  the  railway  com- 
pany prior  to  the  receivership,  should  be  disregarded,  'because 
fraudulent  and  void :  the  officers  and  persons  controlling  the 
railway  company  having  been  at  the  same  time  interested  iiir 
and  having  the  management  and  cotltrolof,  the  car  company.; 
and  that  the  compensation  for  the  use  of  said  cars  during  the 
entire  period  for  which  the  fund  or  the  receiver  is  liable  should 
be  determined  by  its  fair  value,  as  shown  by  the  testimony- 
This  question , seems  to  me  to  be  unimportant  in  view  df  what  I 
understand  to  be  the  settled  practice  of  the  court  in  cases  of  this 
kind,  which  practice  I  have  endeavored  to  follow  in  stating  this 
account  by  allowing  to  the  petitioners  such  payments  as  they  are 
shown  to  be  reasonably  entitled  to  by  the  testimony. 

"  The  defence  interposed  to  all  of  the  claims  set  out  in  the 
petition  is  of  the  same  general  character,  and  I  do  not  consider  it 
necessary  to  refer  to  it  here  more  specifically.  It  has  been  the 
practice  of  the  court  in  cases  of  this  character  to  allow  against 
the  fund  or  the  receiver  claims  of  this  kind,  established  by  the 
testimony  as  reasonable  and  just,  which  have  accrued  during  the 
period  of  six  months  prior  to  the  appointment  of  the  receiver,  and 
during  the  receivership,  independent  of  any  contracts  which  may 
have  previously  existed,  unless  such  contracts  have  in  some  way 
been  recognized  and  adopted  by  the  court ;  and  in  stating  this 
account,  I  have  endeavored  to  follow  this  practice.  It  is  insisted 
upon  the  part  of  the  petitioner  that,  as  to  a  portion  of  the  rental 
term,  there  was  such  a  recognition  by  tiie  court  of  the  contract 
relation  between  the  parties  as  would  charge  the  respondent 
with  the  payment  of  rentals  and  repairs,  as  provided  therein.  I 
think  the  testimony  does  not  justify  this  belief,  and  I  am  unable 
to  find  any  order  of  the  court  authorizing  the  receiver  .to  enter 
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into  any  contract  whatever  for  the  rental  of  cars  upon  stipulated 
terms.  In  stating  this  account,  I  have  ignored  that  portion  of 
it  which  accrued  before  August  i,  1874,  six  months  prior  to  the 
appointment  of  a  receiver,  at  which  time  it  was  claimed  that 
there  was  due  and  unpaid  for  rentals  the  sum  of  $32,400,  upon 
the  basis  of  the  alleged  contract  price,  or  $26,162.99  after  a 
credit  of  $6,237.01  for  money  received  by  petitioner  for  rent  of 
the  White  Line  cars.  It  is  claimed  by  the  petitioner  that  this 
sum  should  be  applied  on  account  of  rentals  due  and  accrued 
more  than  six  rnonths  prior  to  the  receivership.  It  appears,  how- 
ever, from  the  testimony,  that  this  money  was  realized  from  the 
rental  of  the  cars  during  the  period  of  the  three  months  imme- 
diately prior  to  the  receivership,  and  I  have  therefore  applied  it 
as  a  credit  in  favor  of  the  respondent  on  the  account  which  ac- 
crued within  the  six  months  prior  to  the  receivership.  It  is  in- 
sisted, also,  that  upon  the  balance  for  rentals,  as  well  as  for 
repairs  and  renewals,  interest  should  be  credited  at  the  rate  of 
six  per  cent  per  annum,  and  this  has  been  done  in  every  instance 
in  the  accounts  presented  by  the  petitioner.  I  have,  however, 
disregarded  this  item,  because  I  do  not  think  it  should  be  al- 
lowed against  a  receiver  possessing  no  authority,  except  under 
the  direction  of  the  court,  either  to  agree  upon  the  amount  due 
from  time  to  time,  or  to  pay  the  same,  except  under  its  direc- 
tion, or  in  a  case  where  the  amount  in  controversy  is  still  unde- 
termined, as  in  this  instance. 

"  Upon  the  basis  of  what  has  already  been  stated,  I  find  that 
for  the  period  of  six  months  prior  to  the  receivership  the  re- 
spondents are  liable  for  the  rental  of  240  cars  at  a  stipulated 
price  of  $15  per  month,  beitig  the  months  of  August,  Septem- 
ber, October,  November,  and  December,  1874,  and  January, 
1875;  amounting  to  $21,600.  The  payments  which  are  shown 
to  have  been  made  upon -this  account  amount  to  the  sum  of 
$13,300,  leaving  a  balance  of  $8,300  due  for  the  six  months  prior 
to  the  receivership.  From  the  balance  should  be  deducted  the 
item  of  $6,237.01,  earned  by  the  White  Line  cars  during  the 
three  months  immediately  preceding  the  receivership,  and  paid 
to  the  petitioner  by  the  receiver,  leaving  due  as  the  balance  of 
claim  for  rental  that  accrued  within  six  months  preceding  the 
appointment  of  a  receiver,  the  sum  of  §2,062.99.  The  items 
which  have  been  employed  in  making  up  this  account  are  fur- 
nished in  the  statement  of  account  between  the  petitioner  and 
the  railroad  company,  shown  by  Exhibit  F  to  Whittredge's  de- 
position, and  also  stated  by  counsel  for  petitioner  in  their  argu- 
ment ;  and  from  McKee's  deposition  in  the  demand  which  was 
made  by  the  car  company  for  payment  of  the  sum  claimed  to 
be  due,  it  appears  there  was  included  no  charge  for  interest. 
The  rental  per  month  is  also  established  by  the  testimony  to 
86  A.  &  E.  R.  R.  Gas.— 26 
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have  been  a  fair  rental  at  that  time.  It  is  claimed- by  petitioner 
that  there  should  be  added  to  this  sum  due  for  the  rental  of 
these  cars  during  the  six  months  prior  to  the  receivership  the 
following  items :  Value  of  two  lost  cars,  $850.00  ;  sum  expended 
in  repairs  of  White  Line  cars,  $4,003.86 ;  and  loss  of  rental  dur- 
ing time  of  such  repairs,  $1,000.00.  The  testimony  shows  that 
prior  to  the  receivership  five  cars  were  destroyed  and  lost ;  and 
four  of  these,  I  think,  are  shown  to  have  been  lost  more  than 
six  months  prior  to  the  receivership.  I  therefore  have  rejected 
the  claims  of  petitioner  for  lost  cars.  It  appears  from  the  evi- 
dence that  the  receiver,  upon  his  appointment,  returned  the  100 
White  Line  cars,  after  which  there  was  expended  by  the  peti- 
tioners upon  them  for  repairs  the  sum  of  $4,003.86;  and  it  is 
claimed  that  this  expense  is  chargeable  against  the  fund  in  court, 
as  well  as  the  sum  of  $1,000.00  for  loss  of  rental  during  the 
making  of  these  repairs.  I  have  disallowed  both  of  these  claims, 
which  makes  the  total  amount  due  to  petitioner,  exclusive  of  in- 
terest, and  after  allowing  all  credits  prior  to  Februar)'  i,  1875, 
when  the  receiver  was  appointed,  the  sum  of  $2,062.99.  The 
claim  of  $4,003. 86  for  money  expended  in  repairs  on  100  White 
Line  cars  is  involved  in  so  much  .uncertainty  by  the  testimony 
that  I  have  found  it  exceedingly  difficult  to  deal  with  it.  The 
receiver  swears  that  no  claim  was  ever  made  upon  him  for  re- 
pairs upon  these  cars,  and  there  is  no  testimony  offered  upon 
the  part  of  the  petitioner  controverting  it,  and  there  is  very  little 
evidence,  if  any,  tending  to  show  that  their  condition  required 
repairs  when  the  receiver  delivered  them  over  to  the  petitioner, 
in  1875.  In  the  original  petition,  filed  November  11,  1876, 
nearly  two  years  after  their  surrender,  and,  according  to  the 
testimony  of  McKee,  nearly  a  year  after  the  repairs  were  made, 
no  claim  was  made  for  the  payment  of  this  charge  neither  was 
any  claim  made  until  the  amended  and  supplemental  petition 
was  filed,  October  16,  1877,  which  was  nearly  three  years  after 
the  surrender  of  the  cars.  In  View  of  these  facts,  and  the  effect 
of  the  testimony  in  respect  to  the  condition  of  the  cars  at  the 
time  of  their  surrender,  I  am  unable  to  determine  what,  if  any, 
proportion  of  these  repairs  should  be  borne  by  the  respondent, 
and  am  therefore  obliged  to  disregard  this  item  of  charge  as  not 
having  been  established  by  the  testimony. 

"  The  other  claim  of  petitioner  is  against  the  receivership,  and 
for  rentals  which  accrued  after  February  i,  1875,  ^^^  ^^^  ^^^^ 
paid  for  repairs  of  cars  which  were  returned  damaged,  and  for 
lost  cars,  and  for  interest  upon  all  the  overdue  claims.  It  ap- 
pears from  the  testimony  that,  upon  the  appointment  of  the 
receiver,  he  returned  the  100  White  Line  cars,  and  retained  in 
his  possession  the  remainder,  claimed  by  the  petitioner  to  have 
been  138  in  number,  but,  as  I  find  from  the  testimony,  135  only, 
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although  the  auditor  of  the  respondent  treated  the  number  as 
138.  The  testimony  shows,  I  think,  however,  that  the  remain- 
ing five  cars  were  in  some  way  destroyed  or  lost ;  that  through 
some  arrangement  the  receiver  used  these  cars  during  February 
and  March,  1875,  ^^  ^  rental  of  $12  each  per  month,  for  which 
time  payments  were  made  at  that  rate,  and  at  the  rate  of  $10 
per  month  each  for  April,  1875,  which  was  also  paid,  with  the 
understanding  that  he  should  pay  a  rental  of  $10  per  car  per 
month  thereafter.  The  statement  of  account  which  is  produced 
by  the  petitioner  adopts  these  rates  of  rental,  giving  the  pay- 
ments that  were  made  upon  account,  and  charging  rental  during 
the  time  of  their  repair.  A  claim  is  also  made  for  keeping 
these  135  cars  in  repair,  and  a  statement  of  this  is  also  exhibited 
in  detail  in  connection  with  the  petitioner's  demand. 

"The  respondent  denies  that  it  is  liable  for  the  payment  of 
these  claims,  because  no  engagement  of  that  character  was  en- 
tered into  between  it  and  the  petitioner,  and,  if  liable  at  all,  not 
to  the  extent  demanded,  for  the  reasons  that  the  charged  are  in 
many  instances  excessive,  having  been  unnecessarily  incurred, 
and  that  a  large  number  of  the  cars  required  were  not  received 
by  it  in  good  order.  It  is  insisted  by  the  respondent  that  it  was 
never  required  by  the  terms  of  its  engagement  to  return  these 
<:ars  in  any  better  condition  than  they  were  when  he  received 
them,  and  that  •  any  expenses  that  were  incurred  by  the  peti- 
tioner in  putting  them  into  condition  for  releasing  are  not  prop- 
erly chargeable  against  respondent ;  that  the  repairs  put  upon 
said  cars  were  excessive,  unnecessary,  and  not  suited  to  the 
character  of  the  cars,  amounting  practically  to  renewals,  and 
adapted  to  a  better  use  than  was  intended  for  them  in  their 
original  construction.  I  have  found  it  difficult  to  deal  with  this 
branch  of  the  case,  for  the  reason  that,  while  it  appears  that  the 
bills  which  have  been  presented  for  these  repairs  were  actually 
paid  by  the  petitioner,  it  is  also  evident  that  in  many  instances 
these  repairs  were  extravagantly  conducted,  and  that  in  many 
respects  they  were  rendered  necessary  by  their  condition  before 
they  came  into  the  hands  of  the  receiver:  and  there  is  much 
testimony  in  the  case  showing  this  to  have  been  the  fact.  It  is 
also  apparent  from  the  testimony  that  in  many  cases  cars  were 
practically  rebuilt  and  renewed.  Upon  a  very  careful  examina- 
tion of  all  of  the  testimony  bearing  upon  this  branch  of  peti- 
tioner's claim,  I  find  it  impossible  to  separate  the  items  of  this 
account  in  such  a  way  as  to  equitably  charge  this  respondent 
with  such  portion  of  the  repairs  as  he  should  be  called  upon  to 
pay  upon  the  basis  of  the  claim  of  the  petitioner,  although  in 
my  estimation  "the  effect  of  the  testimony  is  to  show  that  a 
credit,  at  least  to  some  extent,  of  the  amount  charged  by  the 
petitioner  upon  this  item,  should  be  applied  to  the  reduction  of 
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this  claim.  A  claim  is  also  made  for  the  value  of  four  of  the 
138  cars  which  were  never  returned,  amounting  to  $1800,  and 
credit  afterwards  given  by  the  return  of  one  of  them.  I  have 
already  found  that  of  the  138  cars  but  135  went  into  the  hands 
of  the  receiver,  and  I  have  therefore  disregarded  this  claim.  In 
addition  to  this,  it  is  claimed  that  the  receiver  came  into  the 
possession  of  fifty-six  box  cars,  which  had  been  replevied  from 
the  Chicago  &  Northwestern  R.  Co.,  and  which,  by  arrangement^ 
were  used  by  the  receiver  until  they  were  finally  surrendered. 
For  this  use  a  mileage  rent  has  been  charged  from  March,  1875^ 
to  December  i,  1875,  as  appears  by  statement  made  by  the 
auditor  of  the  road,  which  rental,  less  certain  conceded  debits 
in  the  receiver's  favor,  amounts  to  the  sum  of  $391.34;  and 
that  thereafter,  from  December  i,  1875,  to  the  time  they  were 
finally  surrendered,  for  their  use  and  for  the  time  they  were  de- 
tained for  repairs  a  charge  of  $10  per  month  per  car  was  rnade^ 
amounting  to  the  sum  of  $13,122.23.  For  this  last  term  it  is  de- 
nied by  the  respondent  that  there  was  any  written  contract 
finally  entered  into.  I  think  it  is  shown  by  the  testimony  that 
an  arrangement  of  this  character  was  agreed  upon  between  the 
parties,  and  reduced  to  writing,  though  perhaps  it  was  not  final- 
ly consummated  or  delivered,  and  that,  in  any  event,  the  cars 
were  used  during  this  time,  and  $10  per  month  per  car  was  a 
reasonable  compensation  for  their  use.  A  claim  is  also  made  by 
the  petitioner  for  $5650  expended  in  repairing  these  fifty^^ix 
cars  after  their  surrender  to  it  by  the  receiver.  It  appears  from 
the  testimony  that  these  cars  were  received  in  bad  condition, 
after  having  been  used  for  two  or  three  years  by  the  railroad, 
from  which  they  appear  to  have  been  taken  by  the  receiver,  part> 
ly,  at  least,  upon  the  suggestion  and  for  the  accommodation  of 
the  petitioner.  It  appears,  however,  that  this  sum  was  actually 
expended  by  the  petitioner  upon  the  cars ;  and,  as  I  find  it  impos* 
sible  from  the  testimony  to  determine  to  what  extent  the  re- 
spondent is  liable  for  the  payment  of  these  charges,  I  am  unable 
to  make  what  may  be  finally  regarded  as  an  equitable  distribu- 
tion of  this  liability,  and  am  obliged  to  charge  the  respondent 
with  the  full  amount  of  the  payment  shown  to  have  been  made 
on  this  account.  Interest  at  the  rate  of  six  per  cent  is  charged 
upon  ail  of  the  balances  in  these  accounts,  and  credits  have  been 
given  for  moneys  paid  from  time  to  time  upon  them. 

"  In  estimating  the  amount  due  petitioner  upon  these  claims, 
I  have,  as  in  case  of  the  claim  for  the  term  prior  to  the  receiver- 
ship, not  taken  into  account  the  interest  demand,  but  have 
wholly  disregarded  it  as  to  both  branches  of  the  account ;  and 
upon  this  basis  I  find  and  report  that  there  is  due  and  owing  to 
the  petitioner  for  the  rent  of  135  cars  from  February  i,  1875,  to 
April  I,  1875,  ^^  ^  rental  of  $12  per  month  per  car,  which  rental 
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I  find  from  the  testimony  to  have  been  a  reasonable  rental  at 
that  time,  the  sum  of  $3240.00.  For  the  rent  of  135  cars  from 
April  I,  1875,  to  the  date  of  their  return  at  the  rate  of  $10  per 
month,  which  I  find  from  the  testimony  to  have  been  a  reason- 
able rental  during  this  term,  the  sum  of  $35,375.97.  I  find  that 
during  this  period  there  was  paid  out  for  repairing  cars  by  peti- 
tioner the  sum  of  $14,046.55;  and  during  both  of  these  terms 
the  payments  made  on  account  by  the  receiver  was  the  sum  of 
$29,808.00 ;  leaving  due  petitioner  the  sum  of  $22,854.52.  I  find 
also  there  is  due  a  mileage  rental  for  the  fifty-six  replevied  cars 
from  March,  1875,  to  December  i,  1875,  $391.34;  and  for  rent 
of  fifty  five  of  these  cars  from  December  ist  to  the  date  of  their 
surrender  at  the  rate  of  $10  per  month  per  car,  which  I  find 
from  the  testimony  to  be  a  reasonable  compensation  for  their 
use,  the  sum  of  $12,857.32.  That  there  is  due  for  money  ex- 
pended for  the  repairs  of  fifty-five  cars  the  sum  of  $5650.52; 
leaving  due  and  owing  petitioner  upon  this  second  branch  of 
account  against  the  receiver,  the  sum  of  $18,899.18  ;  making  a 
total  due  the  petitioner  for  the  term  commencing  with  the  ap- 
pointment of  the  receiver,  and  extending  over  the  entire  term 
of  the  account  with  receiver,  the  total  sum  of  $41,753.70.  I  find 
the  balance,  therefore,  due  upon  the  claim  of  the  petitioner  for 
rentals  and  repairs  and  mileage,  after  deducting  all  credits,  and 
the  disallowance  of  interest,  for  the  term  beginning  six  months 
prior  to  the  appointment  of  the  receiver  until  the  date  of  the  sur- 
render of  the  cars,  respectively,  the  total  sum  of  $43,816.69,  for 
the  payment  of  which  I  recommend  that  a  decree  be  entered. 

"  Upon  this  reference  I  have  been  attended  by  the  solicitors 
of  the  respective  parties,  and  in  the  examination  of  the  matters 
referred  to  me  I  have  had  the  benefit  of  their  full  and  careful 
presentation  of  the  case.  If,  however,  the  court  should  be  of 
the  opinion  that  the  respondent  is  liable  for  the  rental  of  cars, 
on  the  terms  of  the  rental  contracts,  that  accrued  and  remained 
unpaid  when  the  six  months  prior  to  the  receivership  began, 
and  for  the  interest  upon  the  balances  stated  during  that  time, 
and  for  the  repairs  claimed  to  have  been  made  during  that  time, 
and  for  interest  upon  balances  for  repairs  claimed  during  that 
time,  then  there  would  be  due  and  owing  petitioner  for  rentals 
prior  to  the  receivership." 

Hopkins  &  Hayward  and  John  M,  Butler  for  Western  Car 
Co. 

Chas,  M.  Osborne  and  SamL  A.  Lynde  for  the  railroad  com- 
pany. 

Harlan,  J. — The  court  cannot,  consistently  with  any  sound 
principle  of  equity  or  of  public  policy,  recognize  the  contracts 
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between  the  Western  Car  Co.  and  the  Peoria  &  Rock  Island  R« 
Co.,  one  dated  March  i,  1872,  and  the  other  dated 
t'arCoTiioft  October  I,  1873,  as  the  basis  of  accounting  between 
rteoffiiiMd  M  the  parties  to  this  cause.  The  officers  and  individuals 
coBiitiJi**"  dominating  the  car  company  were,  substantially,  the 
same  officers  and  individuals  that  dominated  the  rail- 
road company.  For  every  purpose  of  business  the  masters  of 
the  lessor  company  were  also  masters  of  the  lessee  company^ 
Those  who  contrived  and  directed  the  making  of  the  leases  in 
question  in  behalf  of  the  car  company  must,  under  the  circum- 
stances disclosed  by  the  record,  be  deemed  to  have  contracted 
simply  with  themselves  in  reference  to  the  monthly  rental  of 
its  cars,  and  the  terms  upon  which  they  were  to  be  used  by  the 
railroad  company.  When  it  is  sought  to  use  these  leases  as  a 
means  by  which  to  reach  the  proceeds  arising  from  the  use  and 
sale  of  the  property  of  the  lessee  company,  those  who  have  an 
interest  in  such  proceeds,  as  well  as  the  corporation  itself,  are 
at  liberty,  for  their  own  protection,  to  question  their  validity,  or 
to  insist  that  they  shall  not  be  made  the  basis  of  claims  upon 
these  proceeds.  It  would  be  extraordinary  if  the  holders  of  the 
mortgage  bonds  of  the  railroad  company  should  be  denied  the 
right  to  show  that  the  obligation  imposed  by  these  leases  to* 
replace  such  of  the  leased  cars  as  were  disabled  or  destroyed 
with  others  of  like  quality  and  value  ;  to  maintain  and  keep  all 
of  them  in  good  repair  and  in  safe  and  proper  running  order ; 
to  furnish  all  the  materials,  and  make  all  the  renewals  needed 
from  time  to  time  ;  to  put  and  keep  the  cars  in  proper  condition* 
for  regular  use ;  and,  at  the  termination  of  the  lease,  to  return 
the  cars  to  the  lessor  company  "  in  proper  condition  and  repair 
for  immediate  and  active  use," — was,  in  effect,  if  not  in  fact,, 
imposed  upon  the  railroad  company  by  those  who,  although 
holding  stock  in  that  corporation,  were  nevertheless  interested 
in  behalf  of  the  lessor  company,  in  exacting  the  highest  rentals 
for  its  cars,  and  in  attaching  to  their  use  such  conditions  as  were 
most  favorable  to  it.  The  court  cannot  close  its  eyes  to  the 
fact  that  those  who  assumed  to  bind  the  railroad  company  by 
these  leases  were  directly  interested  in  the  profits  to  accrue 
therefrom  to  the  lessor  company.  The  rule  governing  such 
transactions  is  not  to  be  disregarded  or  enforced  according  as 
the  court  may  happen  to  be  able  to  ascertain  the  exact  amount, 
in  dollars  and  cents,  which  may  be  realized  by  an  agent  who^ 
undertakes  to  serve,  in  the  same  business,  two  principals,  whose 
respective  interests  are  antagonistic.  Such  an  agent  cannot 
make  a  contract  for  both  principals  that  a  court  is  bound  to 
enforce  against  the  wishes  of  the  objecting  principal,  or  other 
parties  in  interest.  The  present  case  is  brought  by  the  evidence 
within  the  principle  announced  in  Wardell  v.  Railroad  Co.,  103 
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U.  S.  658  ;  s.  c,  I  Am/&  Eng.  R.  R.  Cas.  427.  It  was  there  said  r 
"The  directors  of  corporations  cannot  enter  into  or  author- 
ize contracts  in  behalf  of  those  for  whom  they  are  appointed  to 
act,  and  then  personally  participate  in  its  benefits.  Hence  all 
arrangements  by  directors  of  a  railroad  company  to  secure  an 
undue  advantage  to  themselves  at  its  expense,  by  the  formation 
of  a  new  company  as  auxiliary  to  the  original  one,  with  an 
understanding  that  they,  or  some  of  them,  shall  take  stock  in 
it,  and  then  that  valuable  contracts  shall  be  given  to  it,  In  the 
profits  of  which  they,  as  stockholders  in  the  new  company,  are. 
to  share,  are  so  many  unlawful  devices  to  enrich  themselves  to  . 
the  detriment  of  the  stockholders  and  creditors  of  the  original 
company,  and  will  be  condemned,  whenever  properly  brought 
before  the  courts  for  consideration.'* 

See  also  Thomas  v.  Railroad  Co.,  109  U.  S.  522  ;  s.  c,  16  Am. 
&  Eng.  R.  R.  Cas.  557;  Wright  v.  Railway  C-o.,  117  U.  S.  72, 
94 ;  s.  c,  24  Am.  &  Eng.  R-  R.  Cas.  312. 

Practically,  this  is  a  suit  by  the  Western  Car  Co.  upon  a  con- 
tract  that  it  made,  by  its  managers  and  controllers,  not  only 
for  itself,  but  for  the  other  contracting  party,  the  railroad  cor- 
poration. It  is  none  the  less  so  because  those  managers  and 
controllers  also  had  an  interest  in  the  lessee  corporation.  The 
leases  referred  to  must  therefore  be  put  aside  as  a  basis  for  as- 
certaining either  the  amount  due  the  Western  Car  Co.,  or  the 
nature  of  the  obligations  assumed  by  the  railroad  company  or 
by  the  receiver  on  account  of  their  having  used  the  cars  in  ques- 
tion. But  it  does  not  follow  that  the  railroad  com- 
pany and  the  receiver  were  entitled  to  use  the  prop-  *»"«>•<'•■* 

*^  i.        r  ^u  -.u       ^  1  •       •  ^     ^     rerelfer  not 

erty  of  the  car  company  without  making  some.com-  entitled  to 
pensation.  While  the  leases  of  1872  and  1873  property  with- 
cannot  be  made  the  basis  of  the  accounting  between  JJJJi*®"***'"*' 
the  parties,  the  car  company  is  nevertheless  entitled 
to  be  reasonably  compensated  for  the  use  of  its  cars  ;  such  com- 
pensation however,  to  be  fixed  without  reference  to,  and  wholly 
apart  from,  the  leases.  What  is  to  be  deemed  such  reasonable 
compensation?  Or,  rather,  what  are  the  elements  in  the  inquiry 
as  to  reasonableness  ?  On  behalf  of  the  railroad  company  and 
the  bondholders  it  is  contended  mainly  upon  the  authority  of 
Thomas  v.  Railroad  Co.,  that  the  true  test  is  the  value  directly 
accruing  to  the  railroad  company  from  the  use  of  the  cars.  If 
by  this  it  is  meant  that  the  court  must  ascertain  how  much  the 
railroad  company  in  fact  realized  from  the  use  of  the  cars, 
taking  its  whole  business,  so  far  as  these  cars  were  used,  into 
account,  that  proposition  cannot  be  sustained.  The  case  cited 
hardly  supports  such  a  rule.  All  that  was  there  said  was  that, 
in  fixing  the  value  of  the  labor  and  materials  for  which  com- 
pensation was  asked,  the  prices  named  in  the  contract  there   in 
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question  should  not,  in  view  of  its  illegality,  govern  the  court ; 
that  compensation  should  not  be  given  for  labor  and  materials 
that  were  of  no  value  whatever  to  the  railroad  company.  If  the 
labor  and  materials  were  of  real  value,  that  is,  if  they  were 
needed  or  required  by  the  business  or  necessities  of  the  com- 
pany, then  they  were  to  be  paid  for ;  the  amount  to  be  ascer- 
tained  in  some  mode  consistent  with  law.  Such  I  understand 
to  be  the  extent  to  which  the  Thomas  Case  goes.  The  court 
did  not  mean,  by  anything  there  said,  to  exclude  evidence  as  to 
what  was  usually  allowed  for  such  labor  and  materials  at  that 
place,  or  in  the  locality  where  the  labor  was  performed  and  the 
materials  furnished.  In  the  present  case  it  is  manifest  that  the 
railroad  company  actually  needed  the  cars  furnished  by  the 
car  company,  and  that  they  were  of  real  value  to  it.  Upon  the 
question  of  reasonableness  there  is — and,  in  the  nature  of  things, 
there  must  be— serious  difficulty.  The  respondents  call  atten- 
tion to  the  testimony  relating  to  the  stock  dividends  made  by 
the  car  company,  and  insist  upon  such  dividends  made  by  the 
car  company,  and  insist  upon  such  dividends  as  furnishing  the 
proper  test  of  rental  value.  But  this  test,  while  not  to  be  dis- 
regarded altogether,  is  too  uncertain,  and  would  mislead  ;  for 
the  profits  of  the  car  company  varied  in  different  years.  They 
also  refer  to  the  actual  cost  of  each  car,  and  upon  that  basis 
contend  that  the  rent  claimed  by  the  car  company  is  an  exorbi- 
tant return  for  the  capital  at  risk.  This  is  a  fair  argument ;  but 
there  are  other  considerations  to  be  taken  into  account.  The 
system  of  "  mileage  rates,*'  as  adopted  between  other  railroad 
and  car  companies;  the  class  of  railroad  companies  among 
which  that  system  should  obtain ;  the  rental  paid,  in  open 
market,  for  similar  cars  furnished  to  other  railroad  companies 
by  the  Western  Car  Co.,  or  by  other  car  companies ;  the  qual- 
ity of  the  particular  cars  in  question,  as  compared  with  cars 
made  by  other  car  companies, — these  are  all  proper  elements  in 
the  inquiry  as  to  reasonableness  of  compensation.  Recognizing 
it  as  impossible  to  lay  down  a  rule  that  would  be  applicable  in 
every  case,  it  may  be  said,  generally,  that  a  fair  compensation 
for  the  use  of  these  cars  during  the  several  periods  in  questoin 
would  be  such  amount  as  similar  cars — to  be  used  in  the  same 
manner,  and  upon  similar  roads — would  commonly  rent  for  in 
the  open  market.  If  the  railroad  company  required  the  cars 
for  ordinary  or  proper  business  purposes,  as  I  think  it  did,  it 
should  be  charged  with  such  rental  as,  in  the  state  of  the  market 
at  the  time,  was  fair  and  just  under  all  the  circumstances. 

There  are  other  matters  of  a  general  nature  to  which  refer- 
ence must  be  made  before  we  come  to  consider  the  details  of 
the  accounting  between  the  parties  as  set  forth  in  the  master's 
report.     Under  what  circumstances,  and  to  what  extent,  may 
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the  court  charge  the  income  of  the  railroad  property  in  the  hands 
of  its  receiver  with  the  liabilities  incurred  by  the  rail-  charyinf  in- 
road company,  in  respect  to  petitioner's  cars,  prior  to  eome  with  lu^ 
the  appointment  of  such  receiver  ?  Without  stopping  "»*"*'•«  '»««^ 
to  discuss  this  question  as  if  it  were  for  the  first  time  tocar«-Doe- 
presented,  it  is  sufficient  to  say  that  the  following  trine  of  sa- 
propositions  are  sustained  by  the  decisions  of  the  p"™*«»«»^ 
supreme  court  of  the  United  States,  viz.:  (i)  When  "  a  court  of 
chancery  is  asked  by  railroad  mortgagees  to  appoint  a  receiver 
of  railroad  property  pending  proceedings  for  foreclosure,  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  may,  as  a 
condition  of  issuing  the  necessary  order,  impose  such  terms  in 
reference  to  the  payment,  from  the  income  during  the  receiver- 
ship, of  outstanding  debts  for  labor,  supplies,  equipment,  or  per- 
manent improvement  of  the  mortgaged  property,  as  may,  under 
Ihe  circumstances  of  the  particular  case,  appear  to  be  reason- 
able." (2)  As  it  frequently  happens,  when  a  railroad  company 
becomes  pecuniarily  embarrassed,  that  "  debts  for  labor,  supplies, 
equipment,  and  improvements  are  permitted  to  accumulate,  in 
order  that  bonded  interest  may  be  paid  and  a  disastrous  fore- 
closure postponed,  if  not  altogether  avoided,"  and  as  in  this  way 
**  the  daily  and  monthly  earnings,  which  ordinarily  should  go  to 
pay  the  daily  and  monthly  expenses,  are  kept  from  those  to 
whom  in  equity  they  belong,  and  used  to  pay  the  mortgage 
debt,"  the  presumption  is  that  every  railroad  mortgagee,  **  in 
accepting  his  security,  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid  from  the 
current  receipts  before  he  has  any  claim  upon  the  income." 
Consequently  **  the  income  out  of  which  the  mortgagee  is  to  be 
paid  is  the  net  income  obtained  by  deducting  from  the  gross 
earnings  what  is  required  for  necessary  operating  and  manag- 
ing expenses,  proper  equipment,  and  useful  improvements." 
(3)  If  anything  is  taken  from  the  current  debt  fund,  and  put 
into  that  which  belongs  to  the  mortgage  creditors,  the  court 
may  require,  as  a  condition  of  an  order  to  take  possession  of 
the  mortgage  property,  and  hold  the  future  income  for  the 
mortgagees,  that  "  what  is  due  from  the  earnings  to  the  current 
debt  shall  be  paid  by  the  court  from  the  future  current  receipts 
before  anything  derived  from  that  source  goes  to  the  mort- 
gagees;" this,  notwithstanding  the  mortgage,  may,  in  terms, 
give  a  h'en  upon  the  profits  and  income  ;  for,  *'  until  posse<;sion 
of  the  mortgaged  premises  is  actually  taken,  or  something  equi- 
valent done,  the  whole  earnings  belong  to  the  company,  and  are 
subject  to  its  control."  (4)  So,  alsp,  if  no  order  is  made,  when 
a  receiver  is  appointed,  that  will,  in  terms,  save  the  rights  of 
creditors  furnishing  supplies,  equipment,  labor,  etc.,  if  it  appear, 
in  the  progress  of  the  cause,  **  that  bonded  interest  has  been 
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paid,  additional  equipment  provided,  or  lasting  and  valuable 
improvements  made,  out  of  earnings  which  ought  in  equity  to 
have  been  employed  to  keep  down  debts  for  labor,  supplies,  and 
the  like,  it  is  within  the  power  of  the  court  to  use  the  income  of 
the  receivership  to  discharge  obligations  which,  but  for  the 
diversion  of  funds,  would  have  been  paid  in  the  ordinary  course 
of  business;**  this  "  because,  in  a  sense,  the  officers  of  the  com- 
pany are  trustees  of  the  earnings  for  the  benefit  of  the  different 
classes  of  creditors  and  the  stockholders ;  and,  if  they  give  to 
one  class  of  creditors  that  which  properly  belongs  to  another, 
the  court  may,  upon  an  adjustment  of  the  accounts,  so  use  the 
income  which  comes  into  its  hands  as,  if  practicable,  to  restore 
the  parties  to  their  original  equitable  rights."  (5)  That  "while 
ordinarily  this  power  is  confined  to  the  appropriation  of  the  in- 
come of  the  receivership,  and  the  proceeds  of  mortgaged  assets 
that  have  been  taken  from  the  company,  cases  may  arise  that 
will  require  the  use  of  the  proceeds  of  the  sale  of  the  mortgaged 
property  in  the  same  way ;"  as  when,  before  the  appointment 
of  the  receiver,  or  in  the  administration  of  the  cause,  income 
applicable  to  the  payment  of  old  debts  for  current  expenses  is 
taken  and  used  "  to  make  permanent"  improvements  in  the  fixed 
property  or  to  buy  additional  equipment."  Fosdick  v,  Schall 
99  U.  S.  235,  252-254;  Miltenberger  v.  Railway  Co.,  106  U,  S. 
286,  311,  312;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  464;  Trust  Co. 
V,  Souther,  107  U.  S.  591  ;  s.  c,  1 1  Am.  &  Eng.  R.  R.  Cas.  707 ; 
Trust  Co.  V.'  Railway  Co.,  117  U.  S.  434,  457;  s.  c,  25  Am.  & 
Eng.  R.  R.  Cas.  560;  Burnham  v,  Bowen,  in  U.  S.  776;  s.  c.,. 
17  Am.  &  Eng.  R.  R.  Cas.  308;  Trust  Co.  ^^  Morrison,  125  U. 
S.  591;  Railroad  Co.  v,  Cowdrey,  11  Wall.  459;  Gilman  v. 
Telegraph  Co.,  91  U.  S.  603  ;  Bridge  Co.  v,  Heidelbach,  94  U. 
S.  798;  Sage  V.  Railroad  Co.,  125  U.  S.  361  ;  s.  c,  35  Am.  & 
Eng.  R.  R.  Cas.  40;  Trust  Co.  v.  Shepherd,  127  U.  S.  494.  In 
Miltenberger  v.  Railway  Co.,  and,  again  in  Trust  Co.  v.  Railroad 
Co.,  the  court  said  that  it  could  not  be  affirmed  "  that  no  items 
which  accrued  before  the  appointment  of  a  receiver  can  be  al- 
lowed in  any  case.  Many  circumstances  may  exist  which  may 
make  it  necessary  and  indispensable  to  the  business  of  the  road 
and  the  preservation  of  the  property,  for  the  receiver  to  pay  pre- 
existing debts  of  certain  classes,  out  of  the  earnings  of  the  re- 
ceivership, or  even  the  corpus  of  the  property,  under  the  order 
of  the  court,  with  a  priority  of  lien  ;"  that  while  the  discretion 
to  do  so  should  be  exercised  with  great  care,  and  while  the  pay- 
ment of  such  debts  stdinds  prima  facie,  on  a  different  basis  from 
the  payment  of  claims  arising  under  the  receivership,  the  former 
may  be  brought,  by  special  circumstances,  within  the  principle 
governing  the  allowance  of  the  latter. 

I  come  now  to  the  examination  of  the  accounts  rendered  by 
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the  car  company  for  the  use  of  its  cars.  The  money  out  of 
which  it  seeks  payment  of  its  several  demands  being 
either  the  proceeds  of  the  sale  of  the  mortgaged  ^i^iug'^prj^ 
property,  or  income  derived  from  the  property  dur-  to  six  months 
ing  the  receivership,  the  petitioner's  claims  for  use  of  preceding  ap- 
cars,  etc.,  accruing  prior  to  the  period  of  six  months  JlJij^iw" 
immediately  preceding  the  appointment  of  the  re- 
ceiver, are  passed  by  without  any  expression  of  opinion  as  to 
their  correctness.  The  general  rule  that  has  obtained  in  this 
circuit  for  many  years,  though  not  fully  or  expressly  formulated 
in  any  published  decision,  has  been  not  to  charge  the  income  of 
mortgaged  property  accruing  during  a  receivership,  or  the  pro- 
ceeds of  the  sale  of  such  property  with  general  debts  for  labor, 
supplies,  and  equipment,  back  of  the  six  months  immediately 
preceding  the  appointment  of  a  receiver.  While  the  court  has 
not,  perhaps,  committed  itself  against  applying  a  different  and 
more  liberal  rule,  when  the  special  circumstances  or  equities  of 
the  case  demand  such  a  course,  the  general  rule  is  as  just  stated ; 
and  I  am  unwilling  in  this  case,  and  at  this  late  day,  to  depart 
from  it.  Besides,  I  am  of  opinion  that,  under  the  circumstances 
that  usually  attend  the  administration  of  railroad  property  by 
the  courts,  through  receivers,  the  rule  stated  is  a  wise  and  salu- 
tary one.  It  would  not  do  to  charge  the  income  of  mortgaged 
railroad  property,  managed  by  a  receiver,  or  the  property  itself,, 
with  every  debt  incurred  in  all  its  previous  history  for  labor^ 
supplies,  or  equipment.  As  was  said  in  Fosdick  v,  Schall,  the 
business  of  all  railroad  companies  is,  to  a  greater  or  less  extent, 
done  on  credit.  Those  who  perform  labor,  or  furnish  supplies 
and  equipment,  usually  expect  and  contract  to  be  paid  within  a 
reasonable  time ;  and  they  do  not  ordinarily  perform  labor,  or 
furnish  supplies  or  equipment,  after  the  railroad  company  has 
failed  to  pay  within  such  time  for  what  has  been  previously 
done  or  furnished.  Expenses  incurred  within  such  reasonable 
time  constitute  what  are  called  "  current  expenses,"  which  ought, 
if  possible,  to  be  paid  out  of  the  receipts  during  the  same  period. 
When,  therefore,  debts  of  that  character  remain  unsettled,  or 
are  not  put  in  suit,  for  such  a  time  as  would  be  deemed  unrea- 
sonable, it  may  be  fairly  presumed  that  the  creditors  have  ceased 
to  look  to  current  receipts  for  payment,  and  have  accepted  the 
position  of  general  creditors  who,  as  such,  would  have  no  claim 
for  indemnity  upon  any  special  part  of  the  income.  Upon  these 
grounds,  substantially,  rests  the  rule  that  recognizes  the  right  of 
the  court  to  charge  the  income  earned  during  the  receivership 
with  obligations  for  labor,  supplies,  and  equipment,  contracted 
by  the  railroad  company  during  the  six  months  immediately 
preceding  the  receivership.  Such  debts  constitute  operating 
expenses  incurred  to  the  end  that  mortgage  bondholders  might 
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be  protected,  and  that  the  company  might  be  kept  upon  its  feet, 
and  subserve  the  public  purpose  for  which  it  was  established, 
namely,  the  maintenance  of  a  highway  for  the  convenience  of 
the  people.  I  will  also  say  that  the  six-months  rule  which  this 
court  has  heretofore  recognized,  when  applied  in  cases  arising 
since  July  i,  1872,  finds  support,  by  analogy,  in  the  statute  of  Illi- 
nois of  that  date,  providing  that  fuel,  ties,  materials,  supplies,  or 
any  other  articles  or  things  furnished  to  and  necessary  for  the  con- 
struction, maintenance,  operation,  or  repair  of  a  railroad,  by  con- 
tract with  a  railroad  corporation,  or  work  or  labor  performed 
for  such  construction,  maintenance,  or  repair  by  like  contract, 
shall  be  paid  for  as  part  of  the  current  expenses  of  the  road,  and 
a  lien  to  secure  the  same  is  given  upon  "  all  the  property,  real, 
personal,  and  mixed,  of  said  railroad  corporation,  as  against  such 
railroad,  and  as  against  all  mortgages  or  other  liens  which  shall 
accrue  after  the  commencemet  of  the  delivery  of  such  articles, 
or  the  commencement  of  said  work  or  labor;  provided,  suit 
shall  be  commenced  within  six  months  after  such  contractor  or 
laborer  shall  have  completed  his  contract  with  said  railroad  cor- 
poration, or  after  such  labor  shall  have  been  performed  or  ma- 
terials furnished."  It  may  be  added  that  the  grounds  upon 
which  the  court  may  charge  the  income  of  mortgaged  railroad 
property,  earned  during  the  receivership,  with  debts  for  labor, 
supplies,  and  equipment,  received  prior  to  the  appointment  of 
the  receiver,  are  so  fully  stated  in  some  of  the  cases  cited — par- 
ticularly in  Fosdick  v.  Schall— that  further  discussion  of  them 
is  unnecessary.  But  I  will  say  that  the  six-months  rule  was  ob- 
served by  me  at  the  circuit,  when  disposing  of  the  case  of  Trust 
Co.  V.  Railway  Co.,  and  the  final  decree,  so  far  as  it  rested  upon 
that  rule,  was  not  disturbed  by  the  supreme  court. 

What,  then,  is  the  amount  due  the  petitioner  for  the  use  of 
its  cars  during  the  six  months  immediately  preceding  the  ap- 
pointment of  the  receiver;  that  is,  from  August  I,  1874,  to  Feb- 
ruary I,  1875?  The  master  finds  the  respondents 
RzamiBatioB  liable  for  the  use,  during  that  period,  of  240  cars  at 
Am^3s"d'ii7  $'S  P^'**  n^onth,  in  the  sum  of  $21,600;  that  on  this 
foruMoroara.  account  there  was  paid  $13,300,  leaving  a  balance  of 
$8300.  From  the  latter  sum  he  deducts  $6237.01, 
earned  by  the  White  Line  cars,  and  paid  over  to  the  car  com- 
pany, leaving  a  balance  of  $2062.99.  The  deduction  of  the 
$6237.01  was  right,  because  that  sum  was  earned  by  the  White 
Line  cars  during  the  six  months  in  question.  But  I  am  of  opin- 
ion that  the  deduction  of  $13,300  is  too  large  by  $6100.  In 
estimating  the  payments  or  rental  subsequent  to  August  I,  1874, 
and  prior  to  February  i,  1875,  the  master  included  the  follow- 
ing items  in  petitioner's  account:  August  1 1,  1874,  $2500; 
August  22,  $3600;  September  22.  S3600  ;  and  October  2,  $3600. 
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I  am  satisfied  that  the  items  of  $2500,  August  nth,  and  $3600^ 
August  22d,  aggregating  $6100,  are  for  rent  that  accrued  prior 
to  August  I,  1874;  consequently,  instead  of  $13,300  being  de- 
ducted from  $2 J, 600,  only  $7200  should  have  been  deducted; 
making  a  balance  of  $8162.99,  instead  of  $2062.96,  under  this 
head.  There  is  a  further  dispute  between  the  parties  upon  this 
branch  of  the  case ;  the  petitioner  contending  that  allowance 
should  be  made  in  its  favor  for  these  additional  amounts:  Value 
of  two  lost  cars,  $850;  repairs  of  White  Line  cars,  $4003.86; 
loss  of  rental  during  the  period  of  such  repairs,  $iooo.  The 
item  as  to  the  two  lost  cars  must  be  rejected  because^  according 
to  the  weight  of  the  evidence,  they  were  lost  prior  to  the  six 
months  in  question.  The  remaining  items  of  $4003.86  and  $iooa 
must  also  be  rejected  for  the  reasons,  if  there  were  no  other, 
that  have  been  assigned  by  the  master.  It  results  that  the 
amount  due  the  car  company,  independent  of  any  question  of 
interest,  for  the  period  of  six  months  just  preceding  the  receiver- 
ship, is  $8162.99. 

This  brings  us  to  the  examination  of  the  claims  for  the  use  of 
cars  during  the  receivership.  Upon  the  appointment  q£  the  re- 
ceiver he  retained  the  100  White  Line  cars;  but  a  dispute  exists 
as  to  whether  the  number  of  other  cars  retained  by  him  was  138 
or  135.  The  master  proceeds  upon  the  theory  that  he  received, 
and  had  in  use,  only  135  cars;  five  out  of  the  original  240  cars, 
other  than  the  White  Line  cars,  having  been  "  in  some  way  de- 
stroyed or  lost."  The  proof  does  show  the  loss  of  the  two  here- 
tofore referred  to,  but  it  does  not  sufficiently  appear  that  the 
others  were  destroyed.  The  remaining  three  may  have  been 
lost  during  the  receivership.  If  so,  the  receiver  was  bound  to 
account  for  them.  Giving  due  weight  to  all  the  evidence,  it 
must  be  held  that  the  receiver  retained  and  used  138  of  the 
original  240  cars.  The  rent  of  138  cars  from  February  i,  1875, 
to  April  I,  1875,  at  $12  per  month,  a  reasonable  rental  for  that 
period,  makes  $3312.  I  adopt  that  rental  for  the  period  stated, 
because  it  is  reasonable,  and  because  it  is  justified  by  the  agree- 
ment between  the  car  company  and  the  receiver,  under  date  of 
June  II,  1875,  an  agreement  which  was  valid  until  disapproved 
by  the  court,  and  which,  although  not  finally  approved  by  the 
court,  was  so  acted  upon,  with  the  knowledge  of  the  parties, 
that  neither  side  should  now  be  permitted  to  question  its  validity. 
The  rental  from  April  i,  1875,  until  the  cars  were  returned,  at 
$10  per  month,  the  rate  specified  in  the  receiver's  agreement, 
aggregates  $36,163.  These  two  sums,  $3312,  and  $36,163,  make 
$39,475.  From  this  last  sum  deduct  the  difference  between  the 
rent  paid  by  the  receiver,  $29,808,  and  the  amount  paid  out  dur- 
ing the  same  period  by  the  petitioner  for  repairs,  $14,046.55,  that 
is,  $15,76145,  and  there  will  remain  on  account  of  the  rental  of 
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the  cars  from  April  i,  1875,  until  they  were  returned  (excluding 
the  replevied  cars),  the  sum  of  $23,713.55. 

The  next  item  to  be  considered  relates  to  the  rental  of  the  56 
replevied  cars.  The  master  reports,  upon  the  basis  of  mileage 
rental  from .  March  i,  1875,  to  December  i,  1875,  the  sum  of 
$391.34.  That  finding  is  approved.  The  main  dispute  here  is 
as  to  the  rental  of  the  56  cars  from  and  after  December  i,  1875, 
until  they  were  formally  surrendered.  He  allows  $10  per  month, 
which  makes  an  aggregate  rental,  after  December  i,  1875,  for 
these  cars,  of  $12,857.32.  Upon  this  branch  of  the  case  1  have 
had  great  difficulty.  The  evidence  is  seriously,  and,  in  some  re- 
spects, painfully  conflicting.  But  I  perceive  no  reason  to  ques- 
tion the  entire  fidelity  to  truth  upon  the  part  of  witnesses. 
Looking  at  all  the  circumstances,  I  am  of  opinion  that  the  in- 
dorsement by  the  receiver  on  the  agreement  of  June  11,  1875, 
signed  by  him,  that  the  56  cars  delivered  to  him,  *'  being  the  cars 
replevied  from  the  Chicago  and  Northwestern  R.  Co.,"  shall 
be  retained  by  him  "  upon  the  same  terms  set  forth  **  in  the 
above  agreement,  "commencing  on  the  1st  day  of  December, 
1875,"  should  turn  the  scale.  And  as  the  terms  of  the  agree- 
ment of  June  II,  1875,  were  ^^^  unreasonable,  and  as  the  in- 
dorsement was  one  that  the  receiver  might  reasonably  have 
made  in  the  interest  of  a  fair  administration  of  the  property  in 
his  hands,  I  approve  the  finding  of  $12,857.32  as  the  rental  of 
the  replevied  cars  while  they  were  under  the  control  of  the  re- 
ceiver. The  finding  of  $5650.52  for  repairs  of  the  replevied 
cars,  is  also  approved.  The  agreement  of  the  receiver  to  keep 
those  cars  *'  in  good  repair  for  use  on  said  road  "  justifies  this 
allowance,  if  there  were  no  other  ground  to  sustain  it. 

,  It  remains  to  consider  the  question  of  interest.  The  car  com- 
pany claims  interest  upon  each  item  of  its  account  for  repairs, 
<{iiMtiou  of  Ib-  ^^^  each  amount  claimed  as  monthly  rental  for  its 
terent  eoDiid-  cars.  The  demand  for  such  interest  is  placed  mainly 
•red.  upon    the   statute   of    Illinois,  which    provides  that 

creditors  shall  be  allowed  to  receive  interest  at  6  per  centum  per 
annum  for  all  moneys  after  they  become  due  on  "any  bond,  bill, 
promissory  note,  or  other  instrument  of  writing,"  and  "on 
money  withheld  by  an  unreasonable  and  vexatious  delay  of  pay- 
ment" Rev.  St.  111.  1845,  P-  294;  Id.  1874,  p.  614;  Id.  1881, 
p.  614;  Id.  1885,  p.  1356.  In  respect  to  interest  on  amounts 
due  to  the  petitioner  prior  to  the  receiver's  written  agreement 
of  June  II,  1875,  ^he  statute  has  no  application;  for,  as  already 
stated,  the  leases  of  1872  and  1873  cannot  be  regarded  valid 
instruments  of  writing,  so  as  to  be  the  basis  of  the  accounting 
between  the  parties,  or  the  foundation  of  a  claim  of  interest 
under  the  local  statute.  Nor,  assuming  that  statute  to  consti- 
tute a  rule  of  decision  in  some  cases  for  this  court,  do  I  think 
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that  the  receiver's  agreement  of  June  ii,  1875,  is  such  an  instru- 
ment of  writing  as  entitles  the  car  company  to  claim  interest  as 
matter  of  absolute  right  under  the  statute.  While  that  agree- 
ment or  lease  was  valid  as  between  the  receiver  and  the  car 
company  until  disaffirmed  by  the  court  that  appointed  the  re- 
ceiver, the  car  company  would  have  had  no  legal  ground  of 
complaint,  if  the  court  had  disapproved  that  agreement,  and 
made  such  allowance  for  the  use  of  the  cars  as  was  found  to  be 
just  and  reasonable,  apart  from  the  stipulations  of  the  agree- 
ment. And  while  I  have  heretofore  said  that  under  all  the  cir- 
cumstances of  this  case  neither  party  ought  to  be  heard  to  dis- 
pute the  validity  or  terms  of  that  agreement,  it  does  not  follow 
that  it  is  a  writing  of  the  class  described  in  the  statute  that  has 
been  cited.  But  I  am  of  the  opinion  that  there  has  been,  as  to 
a  portion  at  least  of  the  period  covered  by  this  long  Utigation, 
a  vexatious  and  unreasonable  delay  in  the  payment  of  what  was 
justly  due  to  the  petitioner,  and  that  some  interest  should  be 
allowed.  It  is  difficult  to  fix  the  precise  date  from  which  inter- 
est should  equitably  be  calculated.  On  one  side,  it  is  apparent 
that  the  car  company  has  steadily  claimed  a  much  larger  amount 
than  was,  in  good  conscience,  due  to  it,  thereby  justifying  the 
respondents  in  making  defence,  from  which  occurred,  necessarily, 
some  delay.  On  the  other  side,  it  is  equally  apparent  that  the 
respondents  have  steadily  refused  payment  of  anything  like  the 
amount  that  the  petitioner  was,  in  good  conscience,  entitled  to 
demand.  Under  all  the  circumstances  of  the  case,  I  have  con- 
cluded that  it  is  right  to  ajlow  the  petitioner  interest  Amonnu  ai- 
upon  the  aggregate  amount  due  to  it  from  June  22,  lowed  peti- 
1885,  the  date  of  the  filing  of  the  master's  report,  "*"•■■• 
until  its  claims  are  paid.  I  am  of  opinion  that  the  following 
amounts  should  be  allowed  the  petitioner,  viz.: 

(i)  Balance  for  use  of  cars  during  the  six  months  preceding 

receivership,  .  .  .     $  8,162  99 

(2)  Balance  of  rent  of  138  cars  from  February  i,  '75.  to  April 

I.  *75.  at  $12  per  month,  and  from  and  after  the  last  date 

at  $10  per  month,        ......        23,713  55 

(3)  Rent  of  replevied  cars  from  March  i,  '75  to  December  i, 

*75.  mileage  basis,        ......  391  34. 

(4)  Rent  of  same  from  and  after  December  i,  '75,        .  .        12.857  32 

(5)  Repairs  of  replevied  cars,         .  ,  .  .        .         5.650  32 

•50775  52 
Interest  at  6  per  cent  on  this  sum  from  June  22. 1885,  the  date 
of  filing  of  master's  report,  to  September  i,  1888,        .  9.985  80 

$60,761  32 

This  amount  increased  by  such  interest  as  shall  accrue  on  the 
above  sum  of  $50,775.52  after  September  i,  1888,  the  petitioner 
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is  entitled  to  have  paid  out  of  the  income  of  the  mortgaged 
property  earned  during  the  receivership,  and,  if  that  be  insuf- 
ficient, out  of  the  proceeds  of  the  property  itself.  The  stipular 
tions  between  the  parties,  the  letter  of  Hilliard,  of  date  januaiy 
13,  1877  (which  is  admitted  to  be  correct  in  its  statements),  and 
the  evidence  in  the  cause  showing  the  sums  taken  from  current 
receipts  that  were  applied,  both  before  and  during  the  receiver- 
ship, for  improvements,  betterments,  buildings,  depots,  machin- 
ery, and  equipment,  present  a  case  that  justifies  the  court,  under 
the  authorities  cited,  in  charging  the  petitioner's  claim  upon  the 
income  of  the  property  during  the  receivership,  and,  that  being 
inadequate,  upon  the  proceeds  of  the  property  itself.  Counsel 
for  the  petitioner  will  prepare  the  proper  decree,  and,  after  sub- 
mitting it  to  counsel  for  the  respondents,  will  present  it  ta  the 
court  for  examination. 

Priority  of  Claims  Against  Receiver. — See  Marshall  v.  Western,  etc..  R. 
Co.,  20  Am.  &  Eng.  R.  R.  Gas.  578 ;  Miltenberger  2/.  Lc^asport^etc,  R.  Co^ 
12  lb.  464;  Burnham  v,  Bowen.  17  lb.  308;  Langdon  v.  Verniont,  etc, 
R.  Co.,  1 1  lb.  688.  Note  to  Nashville,  etc.,  R.  Co.  v,  Halkrbach,  14  lb. 
351 ;  Frayserv.  Richmond,  etc.,  R.  Co.,  25  Am.  &  Eng.  R.  R.  Cai.  597; 
Union  Trust  Co.  v,  Illinois  Mid.  R.  Co..  25  lb.  560;  note,  35  lb.  ik2;  Cen- 
tral Trust  Co.  V.  New  York.  etc..  R.  Co.,  35  lb.  9;  Addison  v,  Lewis.  91b. 
703;  Taylor  v.  Philadelphia,  etc.  R.  Co.,  i  lb.  632;  D.  M.  ft  R  Co.  v. 
Case,  I  lb.  630;  Harrison  v,  C.  M.  R.  Co.,  i  lb.  601 ;  Gilbert  v*W.C..ctc.» 
R.  Co.,  I  lb.  512 ;  Williamson  v.  W.  C,  etc.,  R.  Co.,  i  lb.  498. 


Chicago,  R.  I.  and  P.  R.  Co. 

V. 

Wisconsin,  I.  and  N.  R.  Co. 

(Iowa  Supreme  Court,  January  23,  1889.) 

Railways — Contract  for  Right  of  Way — Deposit  of  Money-— Laches. — 
Where,  in  pursuance  of  a  contract  for  the  purchase  of  a  right  of  way,  the 
purchase  price  is  deposited  with  a  third  party  to  be  paid  on  delivery  of  the 
deed  to  him,  and  through  unreasonable  delay  of  the  grantor  the  deed  is 
not  delivered  until  such  third  person  has  spent  the  deposit  and  became 
insolvent,  an  action  will  not  lie  against  the  grantor  for  the  purchase  price. 

Same — Depositee — Agency  of — Such  depositee  was  the  joint  agent  of 
the  parties. 

Same— Return  of  Money— Evidence  of. — Evidence  that  the  depositee 
paid  the  money  to  a  certain  firm  who  composed  a  Constructioa  Company, 
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which  company  owned  the  defendant  railway,  is  incompetent  for  the  pur» 
pose  of  showing  that  the  money  was  returned  to  the  defendant. 

Appeal  from  District  Court,  Polk  County. 

An  action  in  equity,  by  which  the  plaintiff  seeks  the  specific 
performance  of  acontract  for  the  right  of  way  for  a  railroad  over 
certain  real  estate.  An  answer  was  filed,  and  a  hearing  was  had 
upon  the  merits,  which  resulted  in  a  decree  for  the  plaintiff. 
Ucfendant  appeals.  The  facts  are  sufficiently  stated  in  the  opinion. 

Hubbard  &  Dazvley  for  appellants. 

Thos,  S,  Wright  and  Cummins  &  Wright  for  appellee. 

ROTHROCK,  J. — This  controversy  originated  over  the  right  of 
the  defendant  to  construct  its  railroad  over  certain  right  of  way, 
railroad  tracks,  and  lands  of  the  plaintiff.     Defendant  ,^^ 

entered  upon  the  premises,  and  commenced  the  work 
of  construction,  without  having  first  arranged  with  the  plaintiff 
for  the  right  to  occupy  the  land  with  its  road.  The  plaintiff 
demanded  that  an  adjustment  be  made,  and  the  right  of  way 
paid  for.  Correspondence  was  had  between  the  agents  of  the 
respective  companies,  and  an  arrangement  was  made,  which 
was  reduced  to  writing.  The  plaintiff  was  unwilling  to  permit 
the  defendant  to  proceed  with  the  construction  of  its  road  over 
the  premises  without  some  further  assurance  than  the  promise 
of  the  defendant  that  the  amount  agreed  upon  would  be  paid  to 
the  plaintiff  upon  the  delivery  of  a  deed  for  the  right  of  way. 
The  amount  to  be  paid  was  $1000.  A  contract  in  writing  was 
prepared,  which  fully  set  forth  the  agreement  and  understand- 
ing of  the  parties.  By  agreement  of  the  parties  the  sum  of 
$1000  was  deposited  by  the  defendant  with  one  B.  L.  Harding, 
to  be  paid  to  the  plaintiff  upon  the  execution  and  delivery  of  a 
proper  deed  conveying  the  right  of  way  by  plaintiff  to  the  de- 
fendant. On  the  20th  day  of  December,  1883,  the  representa- 
tive of  the  plaintiff  prepared  the  following  writing :  "  B.  L. 
Harding :  On  deliver>'  of  deeds  from  C,  R.  I.  &  P.  R.  Co.,  for 
the  property  mentioned  in  the  annexed  memorandum,  you  will 
pay  to  said  company  the  sum  of  one  thousand  dollars.*'  This 
order  was  signed  by  the  superintendent  of  the  defendant,  and 
accepted  by  B.  L.  Harding  in  these  words :  **  I  hereby  accept 
the  above  order.  B.  L.  Harding."  Within  a  few  days  there- 
after, the  defendant  deposited  $1000  with  Harding  with  direc- 
tions to  pay  it  to  the  plaintiff  upon  the  delivery  to  him  of  the 
deed  properly  executed.  The  contract  for  the  deed  was  exe- 
cuted by  the  proper  officers  of  the  defendant  at  Marshalltown, 
at  about  the  same  date.  It  was  returned  to  the  plaintiff's 
attorney  at  Des  Moines,  prior  to  the  24th  day  of  December, 
1883.  In  some  of  the  correspondence  between  the  parties  it 
appears  that  duplicate  contracts  were  executed.  It  is,  however* 
86  A.  &  E  li.  H.  Cas.  -20 
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immaterial  whether  there  was  but  a  single  paper  or  duplicates. 
The  contract  was  forwarded  to  Chicago  for  execution  by  the 
proper  officers  of  the  plaintiff.  It  does  not  appear  that  dupli- 
<:ates  were  sent  to  Chicago.  On  the  contrary,  we  think  but  one 
paper  was  sent.  It  was  never  returned.  The  reason  given  by 
the  plaintiff  for  not  signing  and  returning  it  was  that  by  acci- 
dent it  became  defaced  and  blotted  with  ink.  Some  months 
thereafter,  probably  in  March,  1884,  the  plaintiff  prepared,  exe- 
cuted, and  sent  to  the  defendant's  superintendent  what  pur- 
ported to  be  two  copies  of  its  original  contract,  with  a  request 
that  defendant  execute  the  same,  and  keep  one  and  return  the 
other.  This  was  not  done  by  defendant  until  May  8,  1885.  On 
that  day  the  copies  of  the  contract  were  returned  to  the  plain- 
tiff, properly  executed.  On  the  20th  day  of  October,  1885,  the 
plaintiff  addressed  the  defendant  a  letter,  stating  that  the  deed 
for  the  right  of  way  was  executed,  and  inquiring  to  whom  it 
should  be  presented  for  the  payment  of  the  $1000  agreed  upon. 
The  superintendent  of  the  defendant  replied  by  advising  the 
plaintiff  that  upon  presentation  of  the  deed  to  B.  L.  Harding  it 
would  be  entitled  to  receive  the  money  from  him.  Thereupon 
the  deed  was  tendered  to  the  defendant,  and  the  payment  of  the 
$1000  demanded,  and  payment  was  refused,  and  this  suit  was 
commenced. 

It  should  be  stated  that  the  accepted  order  for  the  payment 
of  the  $1000  was  delivered  to  the  plaintiff  at  the  time  it  was 
iiccepted  ;  and  it  is  agreed  by  the  parties  that  on  the  20th  day 
of  December,  1883,  B.  L.  Harding,  the  acceptor,  was  solvent, 
and  there  is  no  evidence  that  he  became  insolvent  until  about 
March,  1885.  It  appears  that  since  that  time,  and  now,  an 
action  against  him  on  the  order  would  accomplish  nothing  in  the 
way  of  collecting  the  money  of  him.  The  order  recites  that  a 
memorandum  of  the  contract  between  the  parties  was  affixed 
thereto.  There  is  some  conflict  in  the  evidence  whether  this 
recital  is  true.  It  appears  to  us  that  the  preponderance  of  the 
evidence  is  to  the  effect  that  such  a  writing  was  attached  to  the 
order.  It  is  evident  that  this  was  done  for  the  purpose  of 
enabling  Harding  to  determine  whether  the  deed  when  pre- 
sented was  in  accord  with  the  contract.  The  contract  contained 
quite  a  complicated  description  of  the  right  of  way  to  be  con- 
veyed, and  it  contained  undertakings  upon  the  part  of  the  de- 
fendant as  to  putting  in  and  maintaining  crossings  over  the 
track,  and  making  the  changes  of  grade  rendered  necessary  by 

the  construction  of  its  road.  There  is  nothing  in 
ilr^eonTe"*'"  ^^^  eyidence  from  which  it  appears  that  the  making 
anoe.  "^  ^'       of  the  Conveyance  was  to  be  delayed  to  any  definite 

time.  The  defendant  had  no  interesj  to  be  sub- 
served by  the  delay.     It  actually  paid  the  money  consideration 
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for  the  right  of  way,  and  it  had  no  right  to  recall  it.  It  was  in 
the  hands  of  Harding,  awaiting  the  presentation  of  the  deed, 
and  the  plaintiff  was  alone  entitled  to  it.  It  is  claimed  by  ap- 
pellee that  it  was  not  contemplated  that  the  deed  should  be 
delivered  to  Harding  until  the  other  collateral  undertakings  of 
the  defendant  should  be  performed.  But  some  of  them  could 
not  be  performed.  For  example,  the  maintenance  of  crossings 
was  a  continuous  obligation,  and  the  plaintiff  had  full  protec- 
tion against  any  failure  of  the  defendant  to  perform  these  col- 
lateral undertakings  by  proper  recitals  and  reservations  in  the 
deed ;  and  these  recitals  are  in  the  deed  which  was  finally  made 
and  tendered  to  the  defendant.  Indeed,  it  appears  to  us  that 
there  was  no  reason  for  delay  in  making  the  deed. 

There  are  charges  and  counter-charges  of  negligence  made  by 
the  parties.  The  plaintiff  claims  that  the  defendant  _ 
was  a  trespasser  upon  the  land  :  that  it  entered  eonnte^  *" 
thereon  without  leave  or  license;  and  that  it  was  charsrwi- 
negligent  in  the  matter  of  making  the  adjustment,  ^^^^^^^^ 
which  was  finally  made  about  October  20,  1883.  In 
the  view  we  take  of  the  case,  all  of  the  negotiations  between 
the  parties  were  merged  in  the  settlement  of  their  rights,  which 
was  made  by  the  execution  of  the  contract,  and  the  deposit  of 
the  money,  by  the  defendant.  At  that  time  the  legal  rights  of 
the  parties  were  fixed.  The  contract  was  signed  by  the  de- 
fendant, and  there  was  no  obstacle  in  the  way  of  its  enforce- 
ment by  the  plaintiff.  The  marring  and  blotting  of  the  con- 
tract did  not  destroy  it,  nor  release  the  defendant  from  its  obli- 
gation. When  the  second  contract,  or  rather,  what  now  appears 
to  be  a  copy  of  the  first,  was  written  and  executed  by  the  plain- 
tiff and  sent  to  the  defendant  for  execution,  it  is  true  the  de- 
fendant delayed  and  neglected  the  return  of  it  for  a  long  time. 
But  this  is  accounted  for  by  the  fact  that  defendant  had  no  copy 
of  the  original  and  desired  to  have  the  original  that  it  might 
determine  whether  the  copy  was  correct.  Whether  this  excuse 
is  sufficient  is  not  material,  because  the  plaintiff  did  not  require 
another  contract  in  order  to  protect  itself,  and  the  action  is  not 
based  upon  the  second  contract  or  copy  of  the  first.  It  is 
founded  upon  the  contract  executed  in  December,  1883,  which 
is  the  original  instrument. 

The  defendant  relies  upon  two  defences  to  the  action :  First, 
it  is  claimed  that  the  execution  of  the  order,  the  acceptance  by 
Harding,  and  the  deposit  of  the  money,  with  the  de- 
livery of  the  order  to  the  plaintiff,  was  an  absolute  Jj'fen^!*'' 
payment  for  the  right  of  way  ;  and,  second,  that  by 
reason  of  the  negligence  of  the  plaintiff  in  unreasonably  delay- 
ing the  execution  and  presentation  of  the  deed  to  Harding, 
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the  loss  of  the  money  should  be  borne  by  the  plaintiff.  In  view 
of  our  decision  upon  the  second  point  it  is  unnecessaiy  to  de- 
termine the  first.  If  Harding  had  failed  after  the  deposit  of 
the  money  with  him  and  within  the  reasonable  time 
DBiNMtftor  allowed  the  plaintiff  for  executing  and  presenting 
■MiirfCr  right  ^^^  deed,  it  would  seem  inequitable  to  hold  that 
•fway.  payment  was  actually  made  when  the  money  was 

deposited.  But  the  defendant  was  entitled  to  the 
exercise  of  reasonable  diligence  on  the  part  of  the  plaintiff,  and 
the  evidence  shows  that  if  the  deed  had  been  made  and  pre- 
sented at  any  time  prior  to  March,  1885,  the  money  would  have 
been  paid  by  Harding.  There  is  no  showing  that  he  became 
insolvent  before  that  time.  As  we  have  said,  the  plaintiff  was 
alone  authorized  to  present  the  deed  and  order,  and  draw  the 
money.  It  ought  not  to  have  subjected  the  money  to  the  peril 
of  delay.  No  tender  of  a  deed  was  made  for  nearly  two  years 
after  it  might  reasonably  have  been  done.  If  the  order  ac- 
cepted by  Harding  had  been  a  negotiable  bill  of  exchange,  it 
would  have  been  incumbent  on  the  plaintiff  to  present  it  for 
payment  and  protest  it.  The  fact  that  it  was  not  negotiable 
does  not  excuse  the  plaintiff  for  unreasonable  delay  in  present- 
ing it.  It  had  no  right  to  make  a  new  contract,  extending  the 
time  of  payment,  or,  what  is  very  nearly  or  quite  equivalent 
thereto,  if  it  was  guilty  of  laches  in  performing  its  part  of  the 
contract  by  making  and  presenting  the  deed,  it  did  so  at  its 
peril.  It  had  no  right  to  delay  the  presentation  of  the  deed 
until  Harding  became  insolvent,  and  to  justify  its  delay  upon 
the  ground  that  Harding  was  the  defendant's  agent,  and  the 
custodian  of  defendant's  money.  As  supporting  these  views, 
see  Southwick  v.  Sax,  9  Wend.  121  ;  Dayton  v.  Trull,  23  Wend. 
345,  and  Insurance  Co.  v.  Allen,  1 1  Mich.  509.  It  is  important 
to  keep  in  mind  the  relation  which  Harding  bore  to  the  parties. 
He  was  not  the  agent  of  the  defendant,  nor  of  the  plaintiff 
alone.  He  was  selected  by  defendant  and  approved  by  plain* 
tiff,  as  the  custodian  of  the  money  until  the  contract  could  be 
fully  executed.  He  held  the  money  for  the  security  of  the 
plaintiff  as  to  part  of  the  consideration  and  for  the  security  of 
the  defendant,  not  for  the  acquiring  of  the  right  of  way,  but 
merely  for  the  deed,  which  was  but  the  evidence  of  title  to  the 
right  of  way.  If  this  be  true,  why  should  defendant  be  liable 
for  the  failure  of  their  joint  agent?  The  money  was  beyond  its 
control,  and  was  within  the  control  of  the  plaintiff,  and  there  is 
no  showing  that  the  defendant  prevented  the  complete  execu- 
tion of  the  contract  by  its  laches. 

2.  Another  feature  of  the  case  demands  consideration.     B.  L» 
Harding  was  examined  as  a  witness  in  behalf  of  the  plaintiff. 
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He  was  permitted  to  testify  over  defendant's  objection  that  R. 
T.  Wilson  and  Co.  were  the  Iowa  Improvement  Co.,'  neurnQf 
and  that  they  owned  the  Wisconsin,  Iowa  &  Ne-  moaey-ETi- 
braska  R.;  that  he  entered  the  $1000  to  the  credit  of  *"«••^• 
R.  T.  Wilson  &  Co.,  paid  it  out  for  the  defendant,  and  rendered 
accounts  to  R.  T.  Wilson  &  Co.  This  evidence  was  incompe- 
tent, and  should  not  have  been  considered  by  the  court.  If  it 
was  considered  for  any  purpose  it  was  to  prove  that  the  defend- 
ant took  back  the  money  from  Harding,  and  thus  prevented  him 
from  making  payment  to  plaintiff.  Evidence  of  dealings  with 
R.  T.  Wilson  &  Co.  had  no  tendency  to  prove  that  fact.  This 
transaction  was  not  with  R.  T.  Wilson  &  Co.  The  contract 
was  with  a  corporation  known  as  the  Wisconsin,  Iowa  &  Ne- 
braska R.  Co.  Evidence  that  this  money  was  paid  to  another 
does  not  support  the  claim  made  by  the  witness  that  it  was 
paid  to  the  defendant.  The  decree  of  the  district  court  will  be 
reversed ;  and  as  the  defendant  by  a  cross-bill  demands  that 
the  plaintiff  be  required  to  make  to  it  a  conveyance  of  the  right 
of  way,  it  will  be  so  decreed,  and  a  decree  may  be  entered  in 
this  court  or  in  the  district  court,  at  defendant  s  option."  Re- 
versed. 

Raifway  Companies— Laches— Effect  of- -As  to  the  effect  of  laches  and 
delay,  see,  ante,  Foster  v,  Mansfield,  C.  &  L.  M.  R.  Co.,  281  and  note, 
397  ;  Beekman  v.  Hudson  R.  W.  S.  R.  Co..  321  and  note,  331. 


Chicago,  B.  and  Q.  R.  Co.  v.  Porter  et  al. 
Chicago,  R.  I.  and  P.  R.  Co.  v.  Same. 

(Iowa  Supreme  Court,  October  6.  1887.) 

Riparian  Owners— Navigable  Stream— High -water  Marie — Title  Beyond. — 
The  owners  of  land  bounded  by  a  navigable  river  have  no  title  beyond 
high-water  mark. 

6ame— Repeal  of  Law  Declaring  Stream  Navigable— Effect  on  Owner's 
Titlot — The  repeal  of  an  act  of  Congress  declaring  a  river  to  be  navigable, 
does  not  invest  riparian  owners  with  the  title  to  the  bed  of  the  river. 

Same— Railroad  Companies — Acquiring  Title  to  Bed  of  River.— Under 
Sep.  1328  of  the  Revision  of  i860  of  Laws  of  Iowa,  where  the  title  to  the 
bed  of  the  river  is  in  the  state,  railroad  corporations  may  acquire  title  to 
a  portion  of  the  same  by  appropriating  it  to  the  uses  of  their  roads. 

Same — Extent  of  Interest  Acquired. — The  right  acquired  under  such 
statute  extends  to  the  full  width  of  land  occupied  by  their  embanlcments 
as  against  the  claims  of  owners  of  land  bounded  by  the  river. 

Same— Accretions— Rights  to.— Where  lands  below  high-water  mark  are 
so  appropriated,  the  rights  of  riparian  owners  by  accretion  do  not  attach 
thereto. 


Digitized  by 


Google 


406  CHICAGO,   B.    AND  Q.    R.    CO.    V.    PORTER  et  al. 

Same— Rights  under  Statute— SufTicieney  of  Allegation.— In  an  action  to 
restrain  encroachments  upon  lands  acquired  in  pursuance  of  the  statute, 
it  is  sufficient  allegation  of  title  in  the  bill  to  allege  that  plaintiff  has  the 
*'  legal  right  to  take,  hold,  and  use  the  same,"  without  setting  forth  the 
statute. 

Appeal  from  District  Court,  Wapello  County. 

These  are  actions  in  equity  by  which  the  plaintiffs  seek  to 
enjoin  the  defendants  from  maintaining  a  wooden  building,  and 
from  completing  the  erection  of  a  brick  building,  upon  land 
alleged  to  be  within  the  plaintiff's  right  of  way,  and  near  to  their 
railroad  tracks.  On  hearing  in  the  court  below  upon  an  appli- 
cation for  a  temporary  injunction,  the  injunction  was  allowed  as 
to  the  brick  building  and  denied  as  to  the  wooden  building. 
The  defendants  appeal.  The  facts  sufficiently  appear  in  the 
opinion. 

McNett  &  Tisdale  for  appellants. 

David  C.  Beaman  for  Chicago,  B.  &  Q.  R.  Co. ;  Thos.  F.  Wright 
for  Chicago,  R.  I.  &  P.  R.  Co. 

ROTHROCK,  J. — The  two  causes  were  heard  and  determined 

in  the  court  below  upon  the  same  evidence,  and  they 
TOiTwi?"**'      ^^^  presented  in  this  court  upon  one  abstract,  and 

upon  the  same  arguments.  The  ultimate  question 
involved^in  both  cases  is,  have  the  plaintiffs  such  a  right  to  the 
land  upon  which  the  brick  building  is  in  course  of  erection  as  to 
entitle  them  to  an  injunction  preventing  the  defendants  from  so 
using  the  land  ? 

It  appears  from  the  evidence  that  the  railroad  now  owned  by 
the  Chicago,  Rock  Island  &  Pacific  R.  Co.  was  constructed  in 
1859  or  i860,  and  that  the  road  now  belonging  to  the  Chicago, 

Burlington  &  Quincy  Co.  was  built  in  1865.  The 
FMito.  land  in  controversy  is  situated  at  the  city  of  Ottum- 

wa,  on  the  Des  Moines  river.  The  railroads  were 
constructed  across  a  bend  in  the  river,  upon  land  which  was 
below  ordinary  high-water  mark.  The  defendants  are  owners  of 
the  land  which  was  bounded  by  the  river  at  the  point  opposite 
to  the  lines  of  railroad.  The  Chicago,  Rock  Island  &  Pacific 
road  was  built  next  to  the  shore  of  the  river,  and  the  other  road 
further  out  in  the  stream.  The  lines  were  practically  parallel 
with  each  other,  and  about  80  feet  apart.  The  land  being  below 
ordinary  high-water  mark,  it  was  necessary  to  raise  embankments 
upon  which  to  lay  the  tracks.  These  embankments  were  from 
16  to  18  feet  in  height,  and  14  or  15  feet  wide  on  top,  with 
a  width  of  base  of  from  63  to  68  feet.  These  figures  may  not  be 
entirely  accurate,  and  there  is  quite  a  controversy  between  the 
parties  as  to  whether  the  bases  of  the  two  embankments  met  and 
overlapped  each  other.     We  do  not  regard  this  as  an  important 
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question  in  the  case,  because  whether  the  embankments  covered 
the  whole  of  the  intervening  space  or  not  does  not  appear  to  us 
to  be  a  controlling  feature  of  the  case. 

The  brick  building,  the  subject  of  the  controversy,  is  situated 
between  the  two  railroads,  and  within  a  few  feet  of  the  tracks  of 
the  respective  roads.  It  may  not  be  that  these  tracks  are  as 
close  to  each  other  as  those  originally  laid.  Both  roads  have 
side  tracks  which  have  been  laid  since  the  original  embankments 
were  made,  but  this  fact  we  regard  as  of  no  importance  in  deter- 
mining the  rights  of  the  parties.  We  think  that  if  it  be  held 
that  tiie  plaintiffs  had  the  right  to  appropriate  the  land,  and  con- 
struct  their  roads  upon  it,  that  right  extended  at  least  to  the  base 
of  the  embankment  of  each  road,  because  the  base  of  the  em- 
bankment was  as  much  a  part  of  the  structure  as  the  ties  and 
iron  rails ;  and  the  defendants  have  no  right  to  construct  a 
building  which  encroaches  upon  any  part  of  the  embankment, 
whether  the  attempt  is  made  upon  the  surface,  as  made  by  the 
plaintiffs,  or  by  using  that  surface  as  a  base  upon  which  to  fill  up 
the  intervening  space  to  a  suitable  height  upon  which  to  erect  a 
building.  The  building  in  course  of  erection  is  so  near  the  tracks 
of  each  road  that  a  perpendicular  line  downward  from  each  end 
of  it  would  cut  the  respective  embankments  as  they  were  origin- 
ally constructed.     The  building  in  question  is  45  feet  long. 

It  is  conceded  that  the  railroads  were  constructed  below  ordi- 
nary high-water  mark.  The  Des  Moines  river  was  declared  to 
be  a  navigable  stream  by  act  of  congress  dated  August  8,  1846. 
The  defendants  or  their  grantors,  being  the  owners  of 
the  land  bounded  by  the  river,  had  no  title  beyond  '^^^^^'^^ 
ordinary  high-water  mark.  The»title  to  the  whole 
bed  of  the  river  was  in  the  state.  McManus  v,  C^rmichael,  3 
Iowa,  I ;  Tomlin  v.  Railroad  Co.,  32  Iowa,  106;  Musser  v.  Her- 
shey,  42  Iowa,  356.  The  act  declaring  the  stream  to  be  navi- 
gable was  repealed  by  an  act  of  congress  passed  January  20, 1870. 
But  this  court  has  three  times  determined  that  the  repealing  act 
did  not  invest  riparian  owners  with  title  to  the  bed  of  the  river, 
and  that  the  boundariesof  their  lands  were  not  extended  thereby. 
Wood  V,  Railroad  Co.,  60  Iowa,  456;  Serrin  v,  Giefe,  25  N.  W. 
Rep.  227 ;  and  Steele  v.  Sanchez,  33  N.  W.  Rep.  336.  In  Wood's 
Case  it  was  held  that  the  riparian  owner  could  not  maintain  an  ac- 
tion to  recover  possession  of  land,  being  below  ordinary  high-water 
mark,  from  the  railroad  company,  which  began  to  occupy  the 
same  with  its  road-bed  while  the  river  was  yet,  in  contemplation 
of  law,  a  navigable  stream.  That  action  was  against  one  of  the 
plaintiffs  herein,  and  it  is  said  that  the  land  in  controversy  in 
that  case  was  near  the  land  in  dispute  in  the  suits  at  bar. 

Did  the  plaintiffs  acquire  any  right  to  that  part  of  the  bed  of 
the  river  by  appropriating  the  same  for  the  use  of  their  roads? 
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Section  1328  of  the  Revision  of  i860,  which  was  in  force  when 
the  plaintiffs'  railroads  were  constructed,  is  as  follows :  "  Any 
railroad  corporation  shall  be  authorized  to  pass  over,  occupy, 
and  enjoy,  without  payment  of  damages,  any  of  the  school,  uni- 
versity, and  saline  or  other  lands  of  this  state :  provided,  no 
more  of  such  lands  shall  be  taken  than  is  required  for  the  neces- 
sary use  and  convenience  of  such  corporation." 

In  the  ease  of  Tomlin  v.  Railroad  Co.,  32  Iowa,  106,  the  de 
fendant  constructed  its  railroad  along  the  Mississippi  river,  below 
ordinary  high-water  mark.  Tomlin,  the  riparian  proprietor, 
claimed  that  he  was  entitled  to  damages  by  reason  of  the  con- 
struction of  the  road.  It  was  held  that  he  had  no  cause  of  action 
The  decision  was  based  upon  the  idea  that  the  railroad  was  con- 
structed under  legislative  authority.  It  is  true,  as  claimed  by 
counsel  for  appellant,  that  the  section  of  the  statute  above  cited 
is  riot  quoted  in  the  opinion.  But,  as  there  was  no  other  act  of 
the  legislature  then  in  force  granting  that  right,  this  provision  of 
the  statute  must  have  been  in  the  mind  of  the  court.  That  such 
was  the  fact  is  recognized  in  the  case  of  Renwick  v.  Railroad 
Co.,  49  Iowa,  664. 

It  appears  to  us  that  there  can  be  no  doubt  that  the  cited 
statute  authorized  the  construction  of  the  plaintiffs*  roads,  and 
that  they  acquired  the  right  thereunder  to  hold  and  possess  at 
least  the  full  width  of  land  which  they  actually  appropriated  by 
their  embankments,  as  against  all  claims  of  the  owners  of  land 
bounded  by  the  river. 

But  counsel  for  the  defendants  claim  that  the  land  upon  which 
they  propose  to  erect  and  maintain  the  brick  building  was  made 
by  accretion.  The  technical  definition  of  accretion, 
•ecwtUttu**^  as  defined  by  Bouvier,  is  "the  increase  of  real  estate 
by  the  addition  of  portions  of  soil  by  gradual  deposi- 
tion, through  the  operation  of  natural  causes,  to  that  already  in 
possession  of  the  owner."  It  may  be  that  an  owner  of  real 
estate  bounded  by  a  stream  may  have  the  right  to  construct  walls 
or  other  contrivances  to  prevent  encroachments  of  the  stream  upon 
his  land,  and  by  these  artificial  additions  to  the  banks  he  may 
use  the  land  below  ordinary  high-water  mark.  But  we  do  not 
think  any  right  by  accretion  attached  to  the  land  in  contro- 
versy. If  the  claim  be  well  founded,  all  of  the  land  now  occu- 
pied by  both  railroads  is  the  property  of  the  defendants,  under 
the  doctrine- of  accretion,  and  the  line  of  defendants'  land  is  the 
present  high-water  mark  of  the  Des  Moines  river.  We  have 
seen  that  the  roads  were  lawfully  constructed  upon  the  public 
lands  of  the  state,  and  the  defendants  have  no  title  nor  right 
thereto.  And  it  is  equally  untenable  to  claim  that  the  defend- 
ants have  any  right  to  take  possession  of  any  land  across  the 
land  appropriated  by  the  Rock  Island  R.  Co.,  and  erect  a  build- 
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ing  between  the  two  roads.  The  lawful  appropriation  of  the 
land  by  the  Rock  Island  R.  Co.  cut  oflF  accreti6ns  to  defendants' 
land,  and  established  a  line  beyond  which  no  right  by  accretion 
can  be  acquired.  To  so  hold  would  invest  the  defendants  with 
the  title  to  a  tract  of  land  between  the  railroads  in  no  manner 
connected  with  their  land  upon  the  shore  of  the  river. 

2.  The  above  considerations  dispose  of  the  question  as  to  the 
ownership  and  right  of  possession  of  the  land  in  controversy, 
abstractly  considered.  But  the  defendants  claim  that  j.^  ,««.«i»„ 
the  plamtiffs  have  no  nght  to  an  m junction,  because  to  aiie^  hoid- 
they  did  not  allege  in  their  pleadings  that  they  took  *■«!•■«  "dw 
and  held  the  land  under  the  provisions  of  the  statute  ' 

above  cited.  This  was  not  necessary.  They  did  aver  that  they 
had  the  *•  legal  right  to  take,  hold,  use,  and  occupy  a  right  of 
way  lOO  feet  wide"  over  the  land  in  controversy.  The  legal 
right  was  based  upon  a  public  statute  of  the  state  which  it  was 
not  necessary  to  set  forth  or  cite  in  the  pleadings. 

3.  There  were  certain  deeds  made  by  riparian  owners,  and 
the  defendants  deposited  earth  between  the  railroads  to  bring  the 
surface  up  to  a  level  with  the  railroad  tracks.     It  is 
claimed    that  these   acts   estop   the  plaintiffs  from  J^uIpiM^*** 
now  making  claim  to  the  land.     We  do  not  think,  in 

view  of  the  evidence,  that  the  doctrine  of  estoppel  can  have 
any  application.  There  is  nothing  in  the  record  showing  that 
any  officer  of  the  plaintiffs  had  any  knowledge  that  any  claim 
to  the  land  was  made  by  the  defendants  until  the  commence- 
ment of  the  erection  of  the  building. 

4.  It  is  further  claimed  that  injunction  is  not  the.  proper 
remedy ;  that  the  action  should  have  been  at  law,  for  damages. 
We  do  not  think  this  position  is  well  taken.     There 

can  be  no  doubt  that  equity  will  enjoin  encroach-  J^bJJJimu**' 
ments  upon   land  by  making  excavations,  erecting 
permanent  buildings,  and  the  like. 

In  our  opinion  the  injunction  was  rightly  granted. 

Affirmed. 

Riparian  Owners— Accretion. — It  is  a  general  rule  of  law  that  the  ownet 
of  land  on  a  stream  has  a  right  to  all  the  accretion  tiiereof  caused  by 
the  deposition  of  alluvion  thereon^  without  regard  to  the  question  whether 
such  accretions  were  formed  solely  by  natural  causes  or  by  such  causes  in- 
fluenced by  the  artificial  works  of  others  and  without  regard  to  the  ques- 
tion whether  such  stream  is  navigable  or  not.  See  Lovingston  v.  Co,  of 
St.  Clair,  64  III.  56;  s.  c,  16  Am.  Rep.  516;  Seaman  v.  Smith,  24  111.  523; 
Godfrey  v.  City  of  Alton,  12  111.  29;  Kraut  v.  Crawford,  18  Iowa,  549; 
Miller  V.  Hepburn,  8  Bush  (Ky.)  326;  Municipality  No.  2  v.  Cotton  Press, 
18  La.  j«2 ;  s.  c,  36  Am.  Dec.  624;  Barrett  v.  New  Orleans,  13  La.  An. 
.  105;  DeLord  v.  New  Orleans,  11  La.  An.  699;  Kennedy  v.  Municipality 
No.  a,  10  La.  An.  54 ;  Patterson  v.  Gelston,  23  Md.  432 ;  Chapman  v, 
Hoskin's,  2  Md.  Ch.  485;  Giraud  v.  Hughes,  i  Gill.  &  J.  (Md.)  249;  Deer- 
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field  V,  Arms,  34  Mass.  (17  Pick.)  41  ;  s.c.,  28  Am.  Dec.  271  ;  Hopkins 
Academy  V.  Dickinson,  63  Mass.  (9  Cush.)  544;  Adams  v.  Frothingham,  3 
Mass.  353;  Benson  v.  Morrow,  61  Mo.  353;  Smith  v,  St.  Louis  Schools.  3a 
Mo.  290;  Lammers  v.  Nissen,  4  Neb.  245;  Halsey^/.  McCormick,  18  N.  Y. 
147;  Wetmore  v.  Atl.  White  Lead  Co.,  37  Barb.  (N.  Y.)  70;  Niehaus  v. 
Shepherd,  26  Ohio  St.  45 ;  Minto  v.  Delaney,  7  Oreg.  337;  Morgan  v. 
Scott,  26  Pa.  St.  51  ;  Posey  v.  James,  7  Lea  (Tenn.),  98 ;  Barney  v.  Keo- 
kuk, 94  U.  S.  (4  Otto)  324  fbk.  24,  L.  ed.  224;  St.  Louis  Schools  v.  Risley, 
77  U.  S.  (10  Wall.)  no;  bk.  19,  L.  ed.  850;  Saulet  v.  Shepherd,  71  U.  S.  (4 
Wall.)  502 ;  bk.  18,  L.  ed.  442 ;  Jones  v,  Soulard,  65  U.  S.  (24  How.)  41;  bk. 
16,  L.  ed.  604;  Jones  v,  Johnston,  59  U.  S.  (18  How.)  150;  bk.  15,  L.  ed, 
320;  New  Orleans  v.  United  States,  35  U.  S.  (10  Pet.)  662 ;  bk.  9,  L.  ed, 
573  ;  Hardly  v.  Anthony,  18  U.  S.  (5  Wheat.)  380;  bk.  5,  L.  ed.  113.  Com- 
pare Ferrier  v.  New  Orleans,  35  La.  An.  209. 

Title  to  accretions  depends  upon  actual  contiguity.  Any  separation  of 
the  claimant's  land  from  the  alluvion  by  the  land  of  another  defeats  the 
claim.  Bristoll  v.  Carroll  County,  95  111.  84;  New  Orleans  v.  Gravier,  11 
Mart.  (La.)  620;  /^e  State  Reservation  CommVs.,  37  Hun  (N.  Y.),  537; 
Beaufort  v,  Duncan,  i  Jones  (N.  C),  234;  Posey  v.  James,  7  Lea  (Tenn.), 
98;  Saulet  V,  Shepherd,  71  U.  S.  (4  Wall.)  502;  bk.  18,  L.  ed.  442;  Bates 
V.  Illinois  Cent.  R.  Co..  68  U.  S.  (i  Black)  204,  bk.  17,  L.  ed.  158.  Thus 
where  a  street  has  been  laid  off  and  dedicated  to  public  use,  which  street 
separates  the  land  of  the  claimant  from  the  alluvion,  it  will  defeat  his 
claim  to  title.  Donovan  v.  New  Orleans,  3$  La.  An.  461;  Municipality 
No.  2  V.  Cotton  Press,  18  La.  An.  122  ;  s.  c,  36  Am.  Dec.  624;  Wetmore  v, 
Atl.  White  Lead  Co.,  37  Barb.  (N.  Y.)  70;  Banks  v.  Ogden,  69  U.  S.  (2 
Wall.)  57;bk.  17,  L.  ed.,  818. 

For  a  full  discussion  of  the  question  of  the  right  to  accretions,  see  i 
Am.  &  Eng.  Encyc.  of  L.  136-143. 


Southern   Pacific  R.  Co. 
esquibel. 

(AV«/  Mexico  Supreme  Court,  January,  1889.) 

Railroad  Companies — Acts  Incorporating^ Construction. — The  acts  of 
conjiress  :ipproved  respectively  March  3, 1 871,  and  May  2, 187 2. incorporating 
the  Texas  &  Pacific  R.  Co.  and  providing  for  aid  in  its  construction,  con- 
templated a  road  for  ijovernment  services,  to  be  under  one  management 
and  control,  and  not  an  easement  and  dependency  in  a  system  of  railroads 
owned  and  controlled  by  different  corporations. 

Same — Power  to  Make  Running  Engagements— Transfer  of  Privileges. — 
The  provisions  of  said  acts  conferring;  the  power  to  make  running  arrange- 
ments with  other  railroads  do  not  confer  authority  to  transfer  its  privi- 
leges to  other  companies. 

Same — Consolidation — Sale  of  Franchise.  —The  provisions  of  said  acts, 
empowering  the  company  to  purchase  the  land  grant  and  franchise  of  and* 
to  consolidate  with  any  railroad  company  chartered  on  the  route,  do  not 
authgrize  the  transfer  of  its  own  land  grant,  road,  and  franchises. 
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Same — Power  to  Mortgage — Sale  Order.— A  power  to  sell  is  not  included 
in  a  p<)\\er  to  mortgage. 

Same — Power  to  Procure  Means  to  Construct — Limit  of.— The  power 
granted  said  company  to  procure  means  to  construct  the  road  was  a  partic- 
ular power,  to  be  exercised  for  that  specified  object. 

Same— Failure  to  Complete- Power  of  Congress— Forfeiture  of  Land 
Grant. — Said  acts  reserving  to  congress  the  rigiit  to  adopt  such  measures 
as  it  might  deem  necessary  and  proper  to  secure  the  speedy  completion  of 
the  road,  upon  failure  of  the  company  to  complete  it,  authorize  the  for- 
feiture of  the  land  grant.  Such  reservation  being  for  the  protection  of  the 
government  and  not  for  the  benefit  of  the  company. 

Appeal  from  District  Court.     The  opinion  states  the  case. 
Catron,  Thorntojt  &  Clancy  for  appelant. 
Rynerson  &  IValdow  for  appellee. 

Reeves,  J. — Upon  the^rial  of  the  above-entitled  cause  it  was 
stipulated  by  the  parties  that  the  facts  relating  thereto  were  as 
follows : 

First.  The  Southern  Pacific  R.  Co.  of  New  Mexico  is  a  cor- 
poration organized  under  the  laws  of  the  territory  of  ^. 
New  Mexico  in  the  year  1880. 

Second.  The  Texas  &  Pacific  R.  Co.  is  a  corporation  organ- 
ized under  an  act  of  congress  entitled  "  An  act  to  incorporate 
the  Texas  &  Pacific  R.  Co.  and  to  aid  in  the  construction  of  its 
road,  and  for  other,  purposes,"  approved  March  3,  1 87 1,  and 
an  act  of  congress  entitled  "An  act  supplementary  to  an  act 
entitled  *  An  act  to  incorporate  the  Texas  &  Pacific  R.  Co^ 
and  to  aid  in  the  construction  of  its  road,  and  for  other  pur- 
poses,' •'  approved  March  3,  1871, — this  last-mentioned  act  hav- 
ing been  approved  May  2,  1872, — ^which  said  two  acts  are  here- 
by made  a  part  of  the  stipulation,  copies  thereof  being  attached 
hereto,  marked  "  Exhibits." 

Third.  The  Texas  &  Pacific  R.  Co.  accepted  said  charter  of 
incorporation,  and  within  the  time  therein  provided  was  organ- 
ized thereunder. 

Fourth.  Within  two  years  after  the  passage  of  said  act  ot 
March  3,  1871,  and  in  accordance  with  said  two  acts,  the  said 
Texas  &  Pacific  R.  Co.  did  designate  the  general  route  of  the 
said  road  as  near  as  might  be,  and  did  file  a  map  of  the  same  in 
the  department  of  the  interior  at  Washington,  which  said  gen- 
eral route  so  designated  corresponded  with  the  line  of  road  con- 
structed as  hereinafter  stated  by  the  Southern  Pacific  R.  Co.  of 
New  Mexico. 

Fifth.  Immediately  after  the  filing  of  said  map  the  secretary 
of  the  interior  caused  the  lands  within  40  miles  on  each  side  of 
said  designated  route  within  the  territories  of  New  Mexico  and 
Arizona,  and  20  miles  within  the  state  of  California,  to  be  with- 
drawn from  pre-emption,  private  entry,  and  sale. 


Digitized  by 


Google 


412  SODTIIKHN   PACIFIC   R.    CO.   V,   ESQUIBKL. 

Sixth.  That  thereafter  the  said  Texas  &  Pacific  R.  Co.  did 
commence  the  construction  of  its  road  at  the  eastern  terminus 
thereof,  at  or  near  Marshall,  in  the  state  of  Texas,  as  described 
in  said  act,  and  did  prosecute  the  same,  and  have  the  same  com- 
pleted at  or  near  El  Paso,  designated  as  a  point  on  said  road  by 
said  acts  of  congress,  on  or  before  the  2d  day  of  May,  1882. 

Seventh.  That  the  Southern  Pacific  R.  Co.  of  New  Mexico, 
in  the  years  1880  and  1881,  after  the  organization,  constructed 
a  railroad  of  the  character,  kind,  and  description  required  by 
said  two  acts  of  congress,  from  the  western  boundary  line  of  the 
territory  of  New  Mexico,  through  the  territory  of  New  Mexico, 
on  the  said  line  of  the  general  route  of  said  Texas  &  Pacific 
R.  Co.,  as  designated  in  and  by  the  said  map  filed  in  the  depart- 
ment of  the  interior  as  aforesaid,  to  the  state  line  of  Texas,  on 
the  Rio  Grande  river,  near  El  Paso,  Texas,  and  connected  the 
same  with  the  said  Texas  &  Pacific  R.,  constructed  as  afore- 
said, at  or  near  El  Paso,  as  aforesaid. 

Eighth.  After  the  completion  of  the  Southern  Pacific  R. 
to  El  Paso,  the  Texas  &  Pacific  R.  Co.  claimed  and  in- 
sisted that  the  same  was  built  upon  its  right  of  way  under  said 
acts  of  incorporation,  and  that  the  said  road  thereby  became  the 
property  of  said  Texas  &  Pacific  R.  Co.,  and  thereupon  in  May, 
1 88 1,  commenced  a  suit  in  the  third  judicial  district  court  of  the 
territory  of  New  Mexico  against  the  Southern  Pacific  R.  Co.  of 
New  Mexico,  to  have  said  road  so  constructed  by  the  said 
Southern  Pacific  R.  Co.  of  New  Mexico  decreed  to  be  theproj>- 
erty  of  said  Texas  &  Pacific  R.  Co.;  a  copy  of  the  bill  of  com- 
plaint in  said  cause  being  hereto  attached  and  made  a  part  of 
this  agreement,  as  also  is  a  copy  of  the  order  made  by  Hon. 
Warren  Bristol,  as  judge  of  said  district  court,  on  the  filing  of 
said  bill  of  complaint. 

Ninth.  That  during  the  pendency  of  said  suit  the  said  Texas 
&  Pacific  R.  Co.  definitely  fixed  the  line  of  its  proposed  road, 
under  said  acts  of  congress,  across  the  territory  of  New  Mexico, 
at  the  centre  of  the  road-bed  of  the  said  road  constructed  as 
aforesaid  by  the  Southern  Pacific  R.  Co.  of  New  Mexico,  in  the 
manner  so  required  by  law. 

Tenth.  Owing  to  doubts  and  uncertainties  as  to  the  result  of 
said  legislation,  and  for  reasons  therein  stated,  an  agreement  to 
compromise  the  same  was  entered  into  by  and  between  the  said 
Texas  &  Pacific  R.  Co.  and  the  Southern  Pacific  R.  Co.  of  New 
Mexico,  a  copy  of  which  said  agreement  is  filed  herewith,  and 
made  a  part  of  this  stipulation,  as  evidence  in  this  cause,  and 
that  in  accordance  with  said  agreement  a  decree  was  entered  in 
said  cause,  a  copy  of  which  is  filed  herewith,  and  made  a  part 
of  this  stipulation,  as  evidence  in  this  cause,  and  also  two  deeds 
of  conveyance  were  made  and  executed  by  the   said  Texas  & 
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Pacific  R.  Co.  to  the  said  Southern  Pacific  R.  Co.  of  New  Mex- 
ico, by  one  of  which  was  conveyed  all  the  right,  title,  interest^ 
claim,  and  demand  of  said  Texas  &  Pacific  R.  Co.  in  and  to  the 
right  of  way,  200  feet  wide,  from  the  Arizona  line  across  New 
Mexico,  at  or  near  El  Paso,  on  the  line  of  the  road  of  the 
Southern  Pacific  R.  Co.  of  New  Mexico,  a  copy  of  which  said 
deed  is  hereto  attached,  and  made  a  part  of  the  stipulation,  as  evi- 
dence in  said  cause, — the  other  deed  of  conveyance  being  an  as- 
signment and  conveyance  to  the  Southern  Pacific  R.  Cd.  of 
New  Mexico  by  the  Texas  &  Pacific  R.  Co.  of  the  right  of  way 
to  take  materials  from  the  public  lands  ;  also  grounds  for  station 
buildings,  workshops,  wharves,  switches,  side  tracks,  and  depot 
grounds ;  also  the  right  of  franchise  of  the  Texas  &  Pacific  R. 
Co.  to  lay  out,  locate,  construct,  finish,  maintain,  and  enjoy  a 
continuous  railroad  and  telegraph  line,  with  appurtenances,  from 
a  point  on  the  Rio  Grande  near  El  Paso,  westward,  on  the  most 
direct  and  eligible  route  near  the  thirty-second  parallel  of 
north  latitude,  granted  to  said  Texas  &  Pacific  R.  Co.  by  said 
acts  of  congress  ;  and  also  all  the  lands  granted  to  said  Texas  & 
Pacific  R.  Co.  by  the  ninth  section  of  said  act  of  congress  ap- 
proved March  3,  1871,  to  aid  in  the  construction  of  the  railroad 
and  telegraph  line  described  in  the  first  section  of  said  act ;  a 
copy  of  which  said  conveyance  is  attached  hereto,  and  made  a 
part  of  this  stipulation,  as  evidence  in  this  cause. 

Eleventh.  That  the  said  railroad  to  be  constructed  under  and 
in  accordance  with  the  said  two  acts  of  March  3,  187 1,  and  May 
2,  1872,  has  not  been  completed  in  that  portion  of  the  state  of 
California  between  the  Colorado  river  and  San  Diego. 

Twelfth.  That  the  said  defendant,  since  the  said  Texas  & 
Pacific  R.  Co.  designated  its  general  route  and  filed  a  map 
thereof  as  aforesaid,  and  after  it  had  definitely  fixed  the  line  of 
said  road  across  the  territory  of  New  Mexico,  and  after  the 
making  of  said  agreement  with  the  Southern  Pacific  R.  Co.  of 
New  Mexico,  and  entering  the  said  decree,  and  making,  execu- 
ting, and  delivering  the  said  two  deeds  of  conveyance,  the  said 
defendant  entered  upon  the  land  in  question,  which  is  a  part  of 
one  of  the  odd  sections  within  40  miles  of  the  line  of  said  road 
as  fixed  and  designated  by  the  Texas  &  Pacific  R.  Co.  as  afore- 
said, said  land  in  question  being  situated  in  the  county  of  Dona 
Ana,  and  said  defendant  occupied  and  hdd  possession  of  same, 
at  the  time  of  the  commencement  of  this  suit,  adverse  to  plain- 
tiff. 

Thirteenth.  That  on  February  28,  1885,  an  act  of  congress  in 
the  following  words  was  passed  and  approved : 

"  That  all  lands  granted  to  the  Texas  Pacific  R.  Co.  under  the 
act  of  congress  entitled  *  An  act  to  incorporate  the  Texas  Paci- 
fic R.  Co.,  and   to  aid  in  the  construction   of  its  road,  and  for 
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other  purposes,'  approved  March  3,  1 871,  and  acts  amendatory 
thereof  or  supplemental  thereto,  be,  and  they  are  hereby,  de- 
clared forfeited,  and  the  whole  of  said  lands  restored  to  the  pub- 
lic domain,  and  made  subject  to  the  disposal  under  the  general 
laws  of  the  United  States  as  though  said  grant  had  never  been 
made :  provided,  that  the  price  of  the  lands  so  forfeited  and  re- 
stored shall  be  the  same  as  heretofore  fixed  for  the  even  sections 
within  said  grant. 

"  Sec.  2.  That  the  act  of  March  3d,  1875,  entitled  *  An  act  for 
the  relief  of  settlers  within  railroad  limits,'  is  hereby  repealed.*' 
Approved  February  28,  1885. 

Fourteenth.  That  said  defendant,  on  the  27th  day  of  March, 
A.D.  1885,  filed  his  homestead  entry  on  the  land  in  question  with 
the  register  of  the  United  States  land-office  at  Las  Cruces,  N. 
M,,  paid  the  lawful  fees  for  the  same,  and  received  the  usual 
certificate  therefor. 

After  the  evidence  was  closed  the  plaintiff  moved  the  court  to 
instruct  the  jury  that  under  the  evidence  they  should  find  the 
laitractioBf  defendant  guilty,  but  the  court  refused  the  instruc- 
toj«rj-A«-  tion,  and  to  this  decision  and  ruling  of  the  court  the 
«i9nmeatitof  plaintiff  excepted.  Whereupon  the  court,  upon  the 
«rrora.  motion  of  the  defendant,  instructed  the  jury  as  fol 

lows,  to-wit:  "  The  court  instructs  the  jury,  under  the  facts  stip- 
ulated and  read  in  evidence  in  the  case,  the  plaintiff  has  not 
made  out  such  a  case  as  entitles  it  to  recover  a  verdict  against 
the  defendant.  The  jury  will  therefore  find  the  defendant  not 
guilty  ;**  to  which  the  plaintiff  excepted.  Whereupon  the  jury 
returned  a  verdict  as  follows,  to-wit :  "  We,  the  jury  in  the 
above-entitled  cause,  do  find  the  defendant  not  guilty."  And 
thereupon  the  plaintiff,  by  its  counsel,  moved  the  court  for  a 
new  trial,  for  the  reason  that  the  verdict  was  against  the  law  and 
the  evidence  in  the  cause,  which  the  court  overruled,  and  dis- 
missed the  suit  at  the  plaintiff's  costs;  and  thereupon  the  plain- 
tiff excepted,  and  moves  the  court  to  grant  it  an  appeal  from  the 
judgment  to  the  supreme  court  of  the  territory,  which  motion 
was  granted,  and  the  plaintiff  brings  the  case  into  the  supreme 
court  by  appeal,  and  assigns  for  error:  (i)  The  court  erred  in 
directing  the  jury  to  find  the  defendant  not  guilty ;  (2)  the  court 
erred  in  refusing  to  give  the  instructions  prayed  for  by  plaintiff 
to  find  the  defendant  guilty:  (3)  said  judgment  was  rendered  in 
favor  of  defendant,  when  it  should  have  been  rendered  in  favor 
of  the  plaintiff. 

It  is  contended  for  the  appellant  that  the  grant  of  the  land 
ivhetherirrMi  ^^  question  to  the  Texas  &  Pacific  R.  Co.  was  a  grant 
TFM  la  pr»-  in  prcesenti  and  had  the  effect  to  convey  the  land  to 
wBti.  gj^jjj  railroad  company ;  referring  to  the  ninth  section 

of  the  act    of  March  3,    1871.     This   section   provides   "that. 
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for  the  purpose  of  aiding  in  the  construction  of  the  railroad 
and  telegraph  line  herein  provided  for,  there  is  hereby  granted 
to  the  said  Texas  Pacific  R.  Co.,  its  successors  and  assigns,  every 
alternate  section  of  public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  twenty  alternate  sections  per  mile, 
on  each  side  of  said  railroad  line,  as  such  line  may  be  adopted 
by  said  company,  through  the  territories  of  the  United  States, 
and  ten  alternate  sections  of  land  per  mile  on  each  side  of  s^id 
railroad  in  California,  where  the  same  shall  not  have  been  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States,  and  to 
which  a  pre-emption  or  homestead  claim  may  not  have  attached 
at  the  time  the  line  of  said  road  is  definitely  fixed.  .  .  .'* 

The  sections  designated  as  granted  were  incapable  of  identifi- 
cation until  the  line  of  the  road  should  be  "definitely  fixed.'* 
"  When  the  route  is  established  the  grant  takes  effect  upon 
the  sections  by  relation  as  of  the  date  of  the  act  of  congress.  In 
that  sense  the  grant  is  one  in  prcesenti,  .  .  ."  Van  Wyck  v, 
Knevals,  io6  U.  S.  365,  366;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas. 
664. 

The  act  intended  that  the  location  of  the  road  should  be  as 
followed  by  its  construction.  Railroad  Co.  v.  Railway  Co.,  97 
U.  S.  498,  and  section  13  of  the  act  of  congress.  This 
section  provided  that  the  president  of  the  company  ProTiiioMMd 
should  annually  make  a  report,  and  file  it  with  the  J^l*"/ incor^/ 
secretary  of  the  interior,  which  report  should  be  under  pormtion. 
oath,  exhibiting,  among  other  things,  the  number  of 
miles  of  road  constructed  each  year,  and  a  description  of  the 
lines  of  road  surveyed  and  fixed  upon  for  construction.  Section 
12  provided  that  whenever  the  company  should  complete  the 
first  and  each  succeeding  section  of  20  consecutive  miles  of  rail- 
road, and  put  it  in  running  order  as  a  first-class  road  in  all  its 
appointments,  it  should  be  the  duty  of  the  secretary  of  the  in- 
terior to  cause  patents  to  be  issued  conveying  to  the  company 
the  number  of  sections  of  land  opposite  to  and  coterminous  with 
the  completed  road  to  which  the  company  should  be  entitled 
for  each  section  so  completed.  Section  18:  That  the  president 
of  the  United  States,  upon  the  completion  of  the  first  section  of 
20  miles,  should  appoint  one  commissioner,  whose  duty  it  should 
be  to  examine  the  various  sections  of  20  miles  as  they  should  be 
completed,  and  report  thereon  to  him  in  writing ;  and  if,  from 
said  report,  he  was  satisfied  that  the  company  had  fully  com- 
pleted each  section  of  its  road,  as  in  the  act  provided,  he  should 
direct  the  secretary  of  the  interior  to  issue  patents  to  said  com- 
pany for  the  lands  it  was  entitled  to  under  the  act,  as  fast  as 
each  section  of  the  road  was  completed. 

The  company,  within  two  years  after  the  passage  of  the  act 
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of  March  3,  1871,  designated  the  general  route  in  the  depait- 
Deiiiffnatiou  of  "^^"^  ^f  the  inteHor.  The  secretary  of  the  interior 
rooto-with-  then  caused  the  land  within  40  miles  on  each  side  of 
drawaior  the  designated  route  within  the  territory  of  New 
*"*'  Mexico  and  Arizona,  and  20  miles  within  the  state 

of  California,  to  be  withdrawn  from  pre-emption,  private  entry, 
and  sale.  The  map  did  not  show  the  definite  and  fixed  location 
of  the  road,  but  it  was  a  map  showing  only  the  general  route  of 
the  road. 

At  this  point  a  statement  of  the  case  will  be  necessary  to  an 
understanding  of  the  questions  in  controversy.  The  Southern 
Pacific  R.  Co.  of  New  Mexico  was  organized  under  the  laws  of 
the  territory  in  1880.  In  the  years  of  1880  and  1881 
the^ewe.'**'  this  company  constructed  a  railroad  across  the  terri- 
tory of  New  Mexico  on  the  line  of  the  road  claimed 
by  the  Texas  &  Pacific  R.  Co.  as  its  right  of  way.  In  its  suit 
brought  in  1881  the  Texas  &  Pacific  R.  Co.  sought  a  decree  di- 
vesting  all  the  title  which  the  Southern  Pacific  R.  Co.  of  New 
Mexico  might  have  or  claim  in  said  road,  with  its  fixtures,  etc.» 
and  vesting  it  in  the  Texas  &  Pacific  R.  Co.,  and  definitely 
fixed  the  line  of  the  proposed  road  across  the  territory  at  the 
centre  of  the  road-bed  of  the  road  constructed  by  the  Southern 
Pacific  R.  Co.  of  New  Mexico.  It  is  not  claimed  by  the  Texas 
&  Pacific  R.  Co.  that  the  line  of  its  road  in  the  territory  of  New 
Mexico  was  definitely  fixed  before  the  Southern  Pacific  R.  Co. 
of  New  Mexico  had  constructed  its  road  across  the  territory. 
The  suit  was  originally  between  the  Texas  &  Pacific  R.  Co.  and 
the  Southern  Pacific  R.  Co.  of  New  Mexico.  Other  companies 
were  made  parties  in  the  decree  of  the  court,  namely,  the  South- 
ern Pacific  R.  Co.  of  California,  the  Los  Angeles  &  San  Diego 
R.  Co.,  and  the  Central  Pacific  R.  Co.  Still  other  companies 
that  owned  or  controlled  connecting  lines  of  road  were  also 
parties  in  the .  agreement  and  compromise,  via.,  the  Missouri 
Pacific  R.  Co.,  the  Missouri,  Kansas  &  Texas  R.  Co.,  and  the 
St.  Louis,  Iron  Mountain  &  Southern  R.  Co.  The  suit  was 
compromised  on  the  terms  set  out  in  the  argument  of  the  par- 
ties and  the  decree  of  the  court.  By  the  terms  of  the  agreement 
the  Texas  &  Pacific  R.  Co.  transferred  to  the  Southern  Pacific 
R.  Co.  of  New  Mexico  its  land  grant  and  franchise  to  construct 
a  railroad  and  telegraph  line  and  other  rights  within  the  bounda- 
ries of  the  territory  of  New  Mexico ;  a  like  transfer  to  the 
Southern  Pacific  R.  Co.  of  the  territory  of  Arizona  of  the  land 
grant  and  franchises  included  within  the  boundaries  of  Arizona; 
a  like  transfer  to  the  Los  Angeles  &  San  Diego  R.  Co.  of  the 
land  grant  and  franchises,  etc.,  included  within  the  boundaries 
of  the  state  of  California. 

The  consideration  to  the  Texas  &  Pacific  R.  Co.  for  the  trans- 
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fer  was  the  agreement  of  the  Southern  Pacific  R.  Cos.  that  the 
road  of  the  Texas  &  Pacific  R.  Co.  and  the  roads  of  three 
Southern  Pacific  R.  Cos.  and  their  connections  should  be  oper- 
ated and  used  for  all  purposes  of  communication,  travel,  and 
transportation,  so  far  as  the  public  and  government  were  con- 
cerned, as  one  continuous  through  line  ;  the  gross  earnings  to  be 
divided  between  them  in  the  proportion  agreed  upon. 

The  decree  of  the  court  contains,  among  other  provisions,  the 
following;  "It  is  expressly  considered,  ordered,  and  adjudged 
that,  except  as  to  the  rights,  privileges,  and  easements  aforesaid, 
the  said  Texas  &  Pacific  R.  Co.  has  no  right,  title,  estate,  claim, 
or  demand,  at  law  or  in  equity,  in  or  to  the  way,  right  of  way, 
and  railroad,  with  its  appurtenances,  constructed  by  the  South- 
em  Pacific  R.  Co.  of  New  Mexico,  in  the  territory  of  New  Mex- 
ico, or  in  or  to  the  way,  right  of  way,  and  railroad,  with  the  ap- 
purtenances constructed  by  the  Southern  Pacific  R.  Co.  of  Ari- 
zona in  the  territory  of  Arizona." 

The  Texas  &  Pacific  R.  Co.  had  no  right  to  entangle  its  affairs 
in  these  unauthorized  transactions  upon  any  assumption  that 
they  would  be  ratified  by  congress.  Com.  v.  Smith,  lo  Allen, 
455  ;  Matthews  v,  Skinker,  62  Mo.  329;  Boone,  Corp.  §  243. 

The  acts  of  congress  contemplated  a  road  for  postal,  military, 
and  other  government  services,  to  be  under  one  management 
and  control,  and  not  an  easement  and  dependency  in  GoBt«mpimtio« 
the  system    of    railways  owned    and   controlled  by  ofAetoreoa- 
other  and  different  corporations,  as  provided  by  the  •^■^ 
terms  of  the  agreement  and  decree  of  the  court.     The  govern- 
ment was  not  bound  by  these  proceedings,  in  which  it  was  not 
a  party;  and,  although  it  was  stipulated  by  the  parties  that  the 
road  constructed  by  the  Southern  Pacific  R.  Co.  of  New  Mexico 
was  a  road  of  the  character,  kind,  and  description  required  by 
the  two  acts  of  congress,  it  did  not  appear  that  the  president  of 
the  United  States,  or.the  secretary  of  the  interior,  approved  it 
as  being  completed   in   accordance   with    the  requirements   of 
those  acts.     The  Texas  &  Pacific  R.  Co.  had  no  right  to  make 
the  transfer  by  virtue  of  the  power  conferred  on  the  p^j^^^j^j^j^^^ 
company  by  the  fifth  section  of  the  act,  to  make  raDiiingsr- 
running  arrangements  with  other  railroad  companies,  MDrremenu 
nor  the  power  to  transfer  its  own  land  grant,  road,  J'^^^^^jJ^' 
and  franchises  by  authority  of  the  fourth  section  of 
the  act  empowering  the  company  to  purchase  the  land  grant 
and  franchise  of,  and  to  consolidate  with,  any  railroad  company 
chartered  on  the  route  of  the  Texas  &  Pacific  R.  Co.,  but  such 
transfer  was  contrary  to  the  sixth  section  of  the  act,  to  the  ef- 
fect that  the  rights,  franchises,  and  property  of  every  descrij>- 
tion  belonging  to  each  of  the  consolidated  or  purchased  com- 
86  A.  &  E.  R.  R.  Cas.— 27 
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panics  should  vest  in  and  become  absolutely  the  property  of  the 
Texas  &  Pacific  R.  Co. 

It  was  argued  for  the  appellant  that,  if  the  land  could  be 
mortgaged  for  the  means  to  construct,  equip,  and  operate  the 
road,  it  could  be  assigned,  in  the  first  place,  for  the 
Power  to  mort-  same  objcct.  The  doctrine  that  a  power  to  mort- 
pon^^nciiiid-  &^S^  includes  a  power  to  sell  is  not  supported  by  au- 
€diii.  thority   of    law.     A    corporation    must   exercise   its 

powers  in  the  mode  prescribed  in  its  charter.  The 
power  to  procure  means  to  construct  the  road  in  question  was 
not  a  general  power ;  it  was  a  particular  power,  to  be  exercised 
for  a  specific  object.  The  Texas  &  Pacific  R.  Co.  was  author- 
ized to  issue  construction  and  land  bonds,  and  to  execute  mort- 
gages to  secure  the  bonds  on  its  land  grant  and  other  lands  the 
company  might  acquire  ;  the  proceeds  of  the  sale  of  the  bonds 
to  be  applied  to  the  construction,  operation,  and  equipment  of 
the  road,  and  for  the  purchase,  construction,  completion,  equip- 
ment, and  operating  of  the  other  roads,  as  contemplated  and 
specified  in  the  acts  of  congress.  The  acts  require  that  the 
bonds  and  mortgages  should  contain  an  extract  from  the  law 
authorizing  them  to  be  issued,  and  that  the  mortgages  should 
be  filed  and  recorded  in  the  department  of  the  interior.  The 
appellant,  was  not  a  mortgagee,  nor  a  purchaser  under  a  mort- 
gage. No  mortgage  bond  was  given  in  aid  of  the  construction 
of  the  road.  Sections  ii,  14,  act  March  3,  1871,  and  sections  2, 
3,  supp.  act  May  2,  1872. 

It  is  further  contended  for  the  appellant  that  the  proviso  in 
the  ninth  section  of  the  act  implied  the  right  to  sell  or  other- 
wise dispose  of  the  lands.  The  proviso  is  to  the  effect  that  the 
lands  granted  to  the  company  by  the  ninth  section 
KfTectofpro-  ^^  ^^^  ^^^f  which  should  not  be  sold  or  otherwise  dis- 
▼iso  In  ninth  posed  of  within  three  years  after  the  completion  of 
Mction.  |.j^^  road,  should  be  subject  to  settlement  and  pre- 

emption like  other  lands.  The  proviso  was  a  limita- 
tion on  the  power  of  the  company  to  hold  the  lands  beyond  the 
period  of  three  years  after  the  completion  of  the  road.  How 
the  lands  were  to  be  acquired,  and  to  be  sold  or  otherwise  dis- 
posed of,  must  be  determined  from  the  provisions  of  the  act 
viewed  as  a  whole.  The  Texas  &  Pacific  R.  Co.  was  required 
by  the  act  of  congress  to  commence  the  construction  of  its  road 
at  a  point  at  or  near  Marshall,  in  the  state  of  Texas,  and  at  San 
Diego,  in  the  state  of  California,  and  to  complete  specified  por- 
tions of  the  road  in  the  stated  times,  and  to  complete  the  whole 
line  from  the  point  at  or  near  Marshall  to  the  Bay  of  San  Diego 
within  ten  years  after  the  passage  of  the  act  of  March  3,  1871, 
extended  to  three  years  after  the  passage  of  the  supplementary 
act  of  May  2,  1872.     Upon  compliance  with  the  terms  of  the 
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act  in  relation  to  the  times  fixed  for  the  completion  of  the  road, 
it  was  provided  that  the  land  grant  should  "duly  inure'*  to  the 
company.  Section  17,  act  March  3,  1871  ;  section  5,  supp.  act 
May  2,  1872;  id.  §  2. 

It  was  admitted  on  the  evidence  at  the  trial  that  the  Texas  & 
Pacific  R.  Co.  commenced  the  construction  of  its  road  at  the 
eastern  terminus,  near  Marshall,  and  had  it  com- 
pleted to  El  Paso,  on  or  before  the  2d  day  of  May,  J^p>««««<»' 
1882.  This  portion  of  the  road  was  not  in  contro- 
versy in  the  suit.  It  was  further  admitted  that  the  road  had 
not  been  completed  in  that  portion  of  the  state  of  California  be- 
tween the  Colorado  river  and  San  Diego. 

It  is  further  contended  for  the  appellant  that  there  can  be  no 
forfeiture  of  the  lands  granted  to  the  Texas  &  Pacific  R.  Co., 
because  congress  had  reserved  a  right,  not  to  forfeit, 
but  to  adopt  such  measures  as  it  might  deem  neces-  Right  to  ft>r- 
sary  and  proper  to  secure  the  speedy  completion  of  wtgrantg. 
the  road  upon  failure  of  the  company  to  complete  it. 
The  appellant,  claiming  under  the  defaulting  railroad  company, 
will  not  be  heard  to  complain  that  the  forfeiture  of  the  land 
grant,  thereby  subjecting  the  lands  to  the  control  of  congress, 
was  not  a  proper  measure  to  secure  the  completion  of  the  road. 
The  proviso  was  intended  for  the  protection  of  the  government, 
and  not  for  the  benefit  of  the  railroad  company.  Time  was  of 
the  essence  of  the  contract.  The  Texas  &  Pacific  R.  Co.  had 
incurred  the  forfeiture  of  its  land  grant  by  its  failure  to  complete 
the  road  as  required  by  the  act  of  congress.  The '  forfeiture 
may  be  asserted  by  the  United  States,  through  the  action  of 
congress  or  by  judicial  proceedings.  Schulenberg  v,  Harriman, 
21  Wall.  44;  Land  Co.  v,  Courtright,  Id.  311.;  Van  VVyck  v. 
Knevals,  106  U.  S.  368,  369 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas. 
664.  The  appellant  had  no  standing  in  court.  The  judgment 
is  affirmed. 

Long,  C.  J.,  and  Brinker,  J.,  concur. 

Railways— Sate  of  Lands. — In  the  case  of  In  re  Thackwray  v.  Young's 
Contract,  L.  R.  40  Ch.  Div.  34,  a  railway  company  on  the  12th  of  July 
1867,  conveyed  certain  superfluous  lands,  the  period  for  the  sale  of  which 
under  their  special  act  expired  on  the  13th  of  July,  1867,  and  the  convey- 
ance contained  a  covenant  by  the  purchasers  that  they  would  pay  the  pur- 
chase-money on  or  before  the  12th  of  July,  1869,  with  interest  in  the 
meantime  ;  and  by  an  indenture  of  even  date  and  made  between  the  same 
parties,  it  was  declared  that  until  the  whole  of  the  purchase-money  and 
interest  were  paid  the  company  should  have  a  lien  on  the  deed  of  convey- 
ance and  the  lands  therein  comprised  : 

Held^  upon  a  summons  under  the  Vendor  and  Purchaser  Act,  1874,  rais- 
ing the  question  whether  sec.  127  of  the  Lands  Clauses  Act,  1845.  had 
been  satisfied,  that,  having  regard  to  expressions  in  the  judgments  of  the 
court  of  appeal  in  London  &  South  Western  R.  Co.  v,  Gomm  to  the 
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effect  that  when  land  is  sold  as  superfluous  no  interest  in  it  can  be  re- 
tained by  the  company,  the  question  was  one  of  such  doubt  that  it  must 
be  left  open  and  not  answered  in  a  way  which  would  force  the  title  on  a 
purchaser  or  prejudice  the  vendor's  title. 


Fernow 
Chicago,  M,  and  St.  P.  R.  Co. 

{Iowa  Supreme  Court,  October  17,  1888.) 

Railroad  Companies— Right  of  Way— Abandonment— Evidence.— Under 
section  1260  of  the  Code  of  Iowa,  defining  abandonment  of  right  of  way  by 
a  railroad  company,  nothing  less  than  non-user  for  eight  vears  wili  au- 
thorize the  owner  of  the  land,  from  which  it  was  taken,  to  take  possession 
thereof. 

Same— Damages  to  Possession— W he n>  No  Recovery  for.— An  owner  who 
takes  possession  of  such  lands  within  the  eight  year^  prescrit>ed  by  statute 
cannot  recover  damages  to  his  possession. 

Appeal  from  District  Court,  Linn  County.  Facts  sufficiently 
stated  in  the  opinion. 

Rickel  &  Crocker  for  appellant. 
Mills  &  Keeler  for  appellee. 

ROTHROCK,  J. — On  the  31st  day  of  October,  i86o,  Solomon 
Fernow,  who  was  then  the  owner  of  160  acres  of  land, — hy  hia 
Faetfl.  deed,  duly  executed  and  acknowledged,  granted  the 

right  of  way  through  said  land  for  a  railroad^  to  the 
Dubuque,  Marion  &  Western  R.  Co.  A  railroad  was  constructed 
upon  said  right  of  way ;  and  it  was  operated  until  some  time  in 
the  month  of  November,  1878,  when  the  track  was  taken  up  by 
the  defendant  as  the  successor  in  interest  of  the  Dubuque,. 
Marion  &  Western  R.  Co.,  and  no  trains  of  cars  were  run  upon 
said  right  of  way  until  about  July  or  August,  1886.  The  right 
of  way  was  fenced  by  the  i:ailroad  company.  The  plaintiff  be- 
came the  owner  of  the  land  as  an  heir  of  Solomon  Fernow,  de- 
ceased, and  by  conveyance  from  his  coheirs.  After  the  track  was 
removed,  he  entered  upon  the  land,  removed  the  railroad  fences^ 
and  built  fences  across  the  right  of  way.  These  acts  were  done 
without  authority  from  the  railroad  company.  In  July  or  August, 
1886,  the  defendant  took  down  cross-fences,  and  laid  down  a 
railroad  track,  and  run  trains  of  cars  thereon,  and  erected  right- 
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of-way  fences  on  each  side  of  the  road.  These  are  the  acts 
complained  of  by  the  plaintiff  in  his  original  petition,  which  was 
filed  on  the  28th  day  of  July,  1886,  and  within  eight  years  after 
the  track  was  taken  up  and  removed  by  the  defendant. 

The  district  court  appears  to  have  been  of  opinion  that  the 
•defendant  was  not  a  trespasser  by  its  re-entry  upon  the  land,  be- 
cause of  the  provisions  of  section  1260  of  the  code,  by  which, 
if  a  right  of  way  "shall  not  be  used  or  operated  for 
a  period  of  eight  years,"  the  land  and  title  thereto  bi^w  of  way- 
shall  revert  to  the  owner  of  the  land  from  which  the  -KrWelicer* 
right  of  way  was  taken.  All  of  the  rulings  upon  the 
competency  of  the  evidence  appear  to  have  been  based  upon 
this  thought.  If  the  theory  upon  which  the  case  was  tried  was 
correct,  these  rulings  upon  the  evidence  are  not  erroneous ;  and, 
as  we  have  reached  the  conclusion  that  the  defendant  was  not 
a  trespasser  in  re-entering  upon  the  right  of  way  for  the  pur- 
pos^of  constructing  a  railroad  of  some  sort,  no  further  consid- 
eration need  be  given  to  rulings  upon  the  evidence.  It  is  not 
claimed  that  the  re-entry  was  for  the  purpose  of  removing  earth 
or  making  excavations  not  authorized  by  the  nature  of  the  ease- 
ment, as  in  Vermilya  v.  Railway  Co.,  66  Iowa,  606  ;  s.  c,  23  Am. 
&  Eng.  R.  R.  Cas.  108.  If  there  was  a  right  of  re-entry  for  the 
purpose  of  rebuilding  the  railroad,  the  plaintiff  cannot  claim 
that  the  re-entry  was  a  trespass,  and  base  his  claim  for  recovery 
upon  the  character  of  road  rebuilt,  and  the  manner  of  the  rail- 
way service  thereon.  And  there  is  nothing  in  the  conveyance  of 
the  right  of  way,  in  the  way  of  condition,  proviso,  or  limitation, 
as  to  the  line  of  road,  as  in  Crosbie  v.  Railway  Co.,  62  Iowa, 
189;  s.  C,  14  Am.  &  Eng.  R.  R.  Cas.  463.  Counsel  have  elab- 
orately discussed  the  question  of  abandonment,  independent  of 
the  statute  above  cited.  It  is  claimed  that  the  right  to  claim  a 
forfeiture,  as  it  existed  at  common  law,  is  not  taken  away  by  the 
statute,  but  that  the  statute  gives  merely  an  additional  remedy. 
We  do  not  think  the  principle  invoked  by  counsel  is  applicable 
to  the  question  under  consideration.  As  we  understand  the 
statute,  it  defines  what  shall  be  regarded  as  an  abandonment  of 
a  right  of  way.  It  definitely  fixes  the  rights  of  the  parties,  and 
under  its  provisions  nothing  less  than  non-user  for  eight  years 
will  authorize  the  owner  of  the  land  from  which  it  was  taken  to 
take  possession  of  the  land ;  and  at  any  time  within  the  eight 
years  the  company  owning  the  right  of  way  has  the  right  to 
again  take  up  the  use  of  which  the  right  of  way  was  granted ; 
and  it  is  very  plain  that  the  owner  has  no  standing  in  a  court  of 
law  to  recover  damages  to  his  possession,  for  the  sufficient  reason 
that  such  possession  was  unauthorized  and  wrongful.  And  wo 
may  also  say  that  we  do  not  think  the  plaintiff's  amendments  to 
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his  petition  gave  him  any  standing  that  he  did  not  have  by  virtue 
of  his  original  petition.     Affirmed. 

Railroad  Companies— Rig^ht  of  Way — Adverse  Possession — Limitation  of 
Action. — In  1852  a  railroad  company  to  which  a  right  of  way  200  feet  in 
width  had  been  conveved  by  a  deed  containing  a  covenant  by  it  to  erect 
and  maintain  division  fences,  erected  fences  which  included  but  100  feet, 
and  its  grantor  used  and  occupied  the  remainder,  alleging  the  fence  to  be 
his  line,  and  to  have  been  established  as  such  by  compromise.  In  1855,  he 
conveyed  subject  to  the  right  of  way  as  theretofore  granted,  and  succes- 
sive grantees  continued  in  the  exclusive  use  and  occupation  of  the  land 
to  the  fences  until  1886,  during  which  time  the  company  several  times 
rebuilt  the  fences,  and  paid  for  damage  by  fire  to  land  within  the  200  feet. 
//e/d,  that  forcible  entry  and  detainer  Dy  the  company  for  land  outside  the 
fence  was  barred.  Illinois  Cent.  R.  Co.  v,  Houghton  (III.),  18  N.  E» 
Rep.  301. 


Crisman 

V. 

Smith. 

(N^w  Jersey  Court  of  Error  and  Appeal,  May  23,  1888.) 

Railroad  Company— Right  of  Way^Deed  to— Delivery.— When  a  deed  of 
a  right  of  way  is  executed  to  a  railroad  company,  and  delivered  to  parties 
who  assume  on  behalf  the  company,  in  consideration  of  the  conveyance, 
to  contract  for  the  payment  of  the  purchase  price  at  a  time  stated,  a  sub- 
sequent delivery  of  the  deed  to  the  company  with  the  knowledge  of  the 
grantor  completes  a  conveyance  free  of  all  lien  for  the  purchase  price. 

Same— Incumbrances — Subscription  to — Pay  Off. — Such  contracts  are  the 
personal  obligations  of  those  assuming  to  contract  for  the  company ;  and 
moneys  subscribed  to  pay  off  incumbrances  on  the  right  of  way  and  for 
no  other  purpose,  are  not  applicable  to  the  payment  of  the  purchase  price. 

Appeal  from  a  decree  in  chancery  directing  deferfdant  to  ac- 
count for  certain  moneys  for  which  he  was  alleged  to  be  account- 
able under  a  certain  agreement. 

The  facts  are  stated  in  the  opinion. 

Joseph  Coult  for  appellant, 

Charles  J.  Roe  for  respondent. 

Dixon,  J. — Virgil  H.  Crisman  appeals  from  a  decree  of  the 

chancellor,  by  which  he  is  ordered  to  account  to  James  Roe's 

FMsti.  administrator  for  the  money  received,  or  which  ought 

to  have  been    collected    by  him,  upon  a  voluntary 

subscription  made  by  various  persons,  in  the  following  words  r 
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'*  We,  the  subscribers  hereto,  agree  to  pay  to  Virgil  H.  Cris- 
man,  who  is  hereby  appointed  our  agent  to  collect  and  receive 
the  subscriptions  hereon,  the  sums  by  us  respectively  subscribed 
and  set  opposite  our  names  on  demand,  said  sums  being  payable 
either  in  money  or  notes  at  the  bank,  payable  in  three  months 
after  date,  which  notes  and  money  are  to  be  used  for  the  follow- 
ing purpose,  and  no  other:  To  place  the  Sussex  railroad  exten- 
sion from  Newton  to  Branchville  in  the  hands  and  under  the 
control  of  the  Sussex  R.  Co.,  free  and  clear  of  all  incumbrance, 
with  the  agreement  and  promise  on  the  part  of  said  company 
that  they  will  at  once  complete  said  road  and  operate  the  same 
to  the  village  of  Branchville,  and  will  issue  stock  of  said  com- 
pany to  the  subscribers  therefor,  and  persons  entitled  thereto  to 
the  amount  of  $125,000. 

"  This  subscription  not  to  be  binding  unless  the  sum  of  $3,500 
be  hereto  subscribed  by  responsible  persons. 

"  Branchville,  April  27,  1870." 

The  administrator's  claim  to  the  account  is  based  upon  the 
assertion  that  the  object  of  the  subscription  included  the  pay- 
ment to  Obadiah  P.  Armstrong  of  a  debt  due  to  him  for  land 
over  which  the  railroad  extension  ran ;  that  Roe  was  a  surety 
for  the  debt  and  paid  part  of  it,  and  therefore  his  administrator 
is  entitled  to  insist  that  the  fund  subscribed  shall  be  applied  to 
exonerate  his  estate  from  responsibility  for  the  residue  of  the 
debt  and  to  reimburse  the  estate  for  what  Jloe  paid. 

The  foundation  of  the  claim  is  that  the  payment  of  the  debt 
to  Armstrong  is  embraced  in  the  object  of  the  sub- 
scription.    This  object  is  in  the  writing  subscribed,  objectofniK 
explicitly  stated  to  be  "  for   the   following   purpose  wription. 
and  no  other  :  to  place  the  Sussex  Railroad  extension 
from  Newton  to  Branchville  in  the  hands  and  under  the  control 
of  the  Sussex  R.  Co.,  free  and  clear  of  all  incumbrance."     This 
statement  affords  conclusive  evidence  of  the  object  of  the  sub- 
scribers, and  the  authority  and  duty  of  Crisman  were  to  apply* 
the  funds  to  this  object  solely,  and  if  they  were  not  all  needed 
for  that  purpose,  to  restore  the  surplus  to  the  subscribers  in  pro- 
portion to  their  contributions.     Abels  v.  McKeen,  3  C.  E.  Green, 
462. 

We  must  therefore  first  determine  whether  the  payment  to 
Armstrong  was  proper  for  the  accomplishment  of  the  object 
stated. 

At  the  date  of  the  subscription,  the  pertinent  facts,  as  we 
gather  them  from  the  rather  unsatisfactory  printed 
case,  were  these:  In   1866  the  residents  of  Branch-  J'*J*',,JJrip^ 
ville     desired    to    have    the    Sussex    R.    extended  ttoa. 
from     Newton    to    that     village,    and    the    Sussex 
R.  Co.  had  intimated  its  wiUingness,  in  case  the  entire  right  of 
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way  was  secured  free  of  incumbrance,  and  the  road-bed  was 
graded,  to  accept  a  conveyance  thereof  and  issue  a  certain 
amount  of  its  stock  therefor,  and  then  to  complete  and  operate 
the  extension ;  in  order  to  carry  out  this  scheme  William  H. 
Bell  and  James  Roe  made  an  arrangement  with  Armstrong,  over 
whose  land  the  proposed  extension  would  lie,  by  which  Arm- 
strong executed  and  delivered  to  Bell  a  deed  purporting  to  con- 
vey to  ihe  Sussex  R,  Co.  in  fee  the  right  of  way  over  his  land, 
and  Bell  and  Roe  signed  and  gave  to  Armstrong  a  writing  as 
follows: 

"  Memorandum  of  agreement  between  Obadiah  P.  Armstrong 
and  the  Sussex  R.  Co. 

Whereasy  The  said  Obadiah  P.  Armstrong  this  day  conveyed 
by  deed  the  right  of  way  for  the  extension  of  the  Sussex  Rail- 
road from  Newton  to  Branchville  across  his  lands  ;  therefore  the 
Sussex  R.  Co.  agrees  to  pay  the  said  Obadiah  P.  Armstrong,  in 
consideration  for  said  conveyance,  the  sum  of  $3,000,  on  or  be- 
fore the  first  day  of  June,  1867. 

*'  William  H.  Bell,  \  n  ^    -4.4. 

"James  ROE,  J  Committee. 

"  Lafayette,  October  1 1,  1866." 

The  Sussex  R.  Co.  had  not  authorized  Bell  or  Roe  to  enter 
into  this  arrangement  on  its  behalf,  nor  does  it  appear  even  to 
have  ratified  or  known  of  the  same.  Armstrong  at  the  time 
had  or  soon  afterward  acquired  an  understanding  of  the  true 
position  occupied  by  the  company  and  by  Bell  and  Roe,  but 
nevertheless  permitted  his  deed  to  remain  in  the  hands  of  Bell, 
expecting  that  it  would  be  delivered  to  the  company  in  further- 
ance of  the  proposed  scheme,  and  resting  content  with  the  per- 
sonal obligation  incurred  by  Bell  and  Roe,  by  their  executing 
without  authority  from  the  company  the  memorandum  above 
recited.  This  posture  of  the  afifair  continued  until  about  April 
8,  1870,  when  the  Armstrong  deed  was  delivered  by  Bell  to  the 
company  and  recorded  upon  the  understanding  that  the  com 
pany  should  issue  its  stock  and  complete  and  operate  the  exten 
sion.  This  understanding  was  afterward  fulfilled.  Armstronj^ 
has  never  claimed  to  hold  the  company  responsible  for  the  debt 
or  to  have  any  lien  upon  the  land  therefor. 

The  legitimate  inference  from  these  circumstances  is  that 
Armstrong  empowered  Bell  to  deliver  to  the  company  the  deej 
Rtfrhtofway-  "which  he  had  executed,  for  the  purpose  of  conveying 
iMireryof  to  the  company  the  right  of  way  clear  of  all  incum- 
deed.  branccs,  and  accepted  as  full  satisfaction-for  the  pur- 

chase money  the  personal  obligation  of  Bell  and  Roe,  and  that 
when  such  delivery  was  made  the  title  was  vested  in  the  com- 
pany free  from  any  lien  to  the  grantor. 
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It  follows  from  this,  that  on  April  27,  1870,  when  the  docu- 
ment now  in  controversy  was  signed,  the  payment  of  Arm- 
strong's debt  was  not  at  all  required  for  the  purpose 
of  placing  the  railroad  extension  under  the  control  ^''wiptioa 
of  the  company  clear  of  incumbrance.     Armstrong  rumbmewi! 
had  ceased  to  have   any  right,  legal   or   equitable, 
which  he  could  set  up  to  defeat  or  delay  the  execution  of  that 
purpose,  and,  so  far  as  any  claim  of  his  was  concerned,  the  pur- 
pose was  already  accomplished   before   the   subscription   was 
made. 

For  this  reason  we  think  the  complainant  is  not  entitled  to 
call  the  defendant  to  account  for  the  fund  subscribed,  in  order 
that  it  may  be  applied  to  the  payment  of  this  debt. 

The  decree  for  an  account  should  be  reversed. 

Unanimously  reversed. 

Lien  of  Land-twndr  Conveying  Right  of  Way.— See  Hall  v,  Chicago^  etc^ 
R.  Co^  20  Am.  &  Eng.  R.  R.  Gas.  341. 


Morrill  et  aL 
Wabash,  St.  L.  and  P.  R.  Co. 

{Missouri  Supreme  Court,  November  12,  1888.) 

Railroad  Companies— Deed  to— Failure  to  Complete  Road— Effecti — A 
deed  to  a  railroad  company  organized  under  the  laws  of  the  state  of  Mis- 
souri does  not  become  inoperative,  by  virtue  of  s<  ction  823  of  the  Revised 
Statutes  of  that  state,  because  the  road  is  not  built  the  entire  length  of 
the  charter  route  wiiliin  the  ten  years  prescribed  bv  the  statute. 

Same — ^Condition  Subsequent— What  a  Breach  of.— When  a  deed  to  a 
milroad  company,  its  successors  and  assigns,  contains  a  stipulation  that 
"The  agreement  is  made  for  the  location,  construction  and  maintenance  of 
said  railroad,  and  for  that  use  and  purpose  only;  and  that  the  license 
hereby  granted  is  to  operate  m  perpetuity  if  said  company,  its  successors 
and  assigns,  shall  continue  to  maintain  and  operate  their  railro  id,  and  to 
cease  with  the  non-nse  of  the  same  for  such  purpose."  there  is  no  breach, 
of  the  conditions  subsequent  in  the  deed,  by  failure  of  the  grantee  or  those 
succeeding  to  its  title,  to  build  and  operate  the  road  the  full  exent  of  the 
charter  route. 

Appeal  from  St.  Louis  Circuit  Court. 

This  was  an  action  in  ejectment  by  Mary  E.  Morrill  and 
others,  heirs  of  Robert  Forsyth,  deceased,  against  the  Wabash, 
St.  Louis  &  Pacific  R.  Co.,  for  land  in  the  city  of  St.  Louis. 
Judgment  was  for  the  defendant,  and  plaintiffs  appealed  to  the  St. 
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Louis  court  of  appeals,  whence  the  case  was  transferred  to  the 
supreme  court. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

M.  L,  Gray  and  R,  Hirzcl  for  appellants. 

W.  H,  Blodgett  and  Jos,  Dickson  for  respondent. 

Black,  J. — The  plaintiffs,  who  are  the  heirs  and  devisees  of 
Robert  Forsyth,  brought  this  action  of  ejectment  to  recover 
possession  of  a  strip  of  land  from  30  to  40  feet  in  width,  extend- 
ing from  Union  avenue  to  Forsyth  junction,  in  the  city  of  St. 
Louis,  a  distance  of  about  3500  feet.  The  agreed 
^^^  facts  are,  in  substance,  these :  On  the  17th  November, 

1 87 1,  Robert  Forsyth  conveyed  the  strip  of  land  in  question^ 
it  being  a  part  of  a  large  tract,  to  the  St.  Louis  County  R.  Co. 
for  a  right  of  way.  This  corporation  was  organized  August  25^ 
1 87 1,  under  the  general  laws  of  this  state,  to  build  and  operate 
a  railroad  from  the  city  of  St.  Louis  to  Creve  Coeur  creek,  a 
distance  of  16  miles.  This  company  made  its  surveys  and  lo- 
cated its  road,  and  filed  a  plat  thereof  according  to  law  before 
April  15,  1872.  It  then  took  possession  of  the  property  in  ques- 
tion as  a  part  of  its  right  of  way,  and  between  that  date  and 
November,  1873,  expended  some  $30,000  on  its  entire  line  in 
the  construction  of  its  railroad.  Robert  Forsyth  was  a  director 
and  a  member  of  the  executive  committee  during  this  time,  and 
to  his  death,  in  November,  1873.  This  company  became  insol- 
vent and  unable  to  complete  its  road,  and  on  August  11,  1875, 
conveyed  the  right  of  way  in  question  to  the  St.  Louis,  Kansas 
City  &  Northern  R.  Co.,  a  corporation  operating  a  road  from 
the  Union  depot,  in  St.  Louis,  to  Kansas  City.  The  last-named 
company  took  immediate  possession  of  the  strip  of  land  in  suit, 
completed  a  railroad  thereon,  and  it  and  the  present  defendant 
have  ever  since  owned  and  operated  the  same.  In  the  same 
year,  1875,  the  heirs  of  Forsyth  conveyed  to  the  St.  Louis, 
Kansas  City  &  Northern  R.  Co.  an  additional  strip,  15  feet  in 
width.  The  last-named  company  and  the  present  defendant 
were  consolidated  in  1879.  The  defendant's  road  extends  west- 
ward from  Forsyth  junction  to  St.  Charles,  and  thence  to  Kan- 
sas City  ;  so  that  from  Forsyth  junction  to  Creve  Coeur  creek, 
a  distance  of  10  miles,  no  railroad  has  ever  been  constructed  on 
the  line  of  the  St.  Louis  County  R.  On  the  27th  August,  1881, 
the  plaintiffs  served  defendant  with  notice  of  re-entry  and  for- 
feiture, and  then  commenced  this  suit.  They  contend  that  the 
deed  from  their  ancestor  to  the  St.  Louis  County  R.  Co.  became 
inoperative  by  force  of  section  823,  Rev.  St.  ;  and  also  that 
there  has  been  a  brjach  of  the  conditions  subsequent  in  that 
deed. 

Section  823  provides  that  if  any  railroad  company  "  shall  not 
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finish  its  road  and  put  it  in  operation,  in  lo  years  from  the 
time  of  filing  its  articles  of  association,  its  corporate  existence 
and  powers  shall  cease:  provided,  that,  if  a  portion  p^^^f^j^^^ |^ 
of  their  road  shall  be  finished  and  in  operation,  they  fttiureto 
shall  continue  their  corporate  existence,  with  power  *■"<>  road- 
to  hold  and  manage  the  portion  of  their  road  so  con-  grantor!"** 
structed,  and  for  no  other  purpose."  Suppose  that 
under  this  statute  the  corporate  powers  of  the  St.  Louis  County 
R.  Co.  ceased  because  of  its  failure  to  complete  and  put  in 
operation  any  part  of  the  road  within  lo  years ;  that  it  thereby 
forfeited  its  franchise  to  be  a  corporation  ;  and  suppose,  further 
that  a  decree  of  forfeiture  had  been  duly  proven  ; — still  its  un- 
sold property  would  vest  in  the  directors  for  the  purpose  of 
paying  its  debts,  and  for  distribution  among  the  stockholders. 
Section  744,  Rev.  St. ;  McCoy  v.  Farmer,  65  Mo.  244 ;  Powell 
V,  Railroad  Co.,  42  Mo.  63.  So,  if  its  right  of  way,  or  any  part 
thereof,  has  been  sold  before  the  forfeiture,^ the  title  to  the  part 
sold  would  not  revert  to  the  original  grantor  simply  because  the 
St.  Louis  County  R.  Co.  had  ceased  to  be  a  corporation.  If  the 
plaintiffs  have  any  right  to  the  possession  of  the  property  in 
suit,  it  is  because  there  has  been  a  breach  of  the  con- 
ditions subsequent  in  the  deed  of  their  ancestor.  '^•^^"T," 
The  deed  purports  to  be  made  "  in  consideration  of  in^of  roid. " 
the  benefit  and  advantages  arising  from  the  location, 
construction,  and  operation  of  the  St.  Louis  County  R.,  and.  of 
the  sum  of  one  dollar;"  and  the  conveyance  is  to  the  company, 
"  its  successors  and  assigns.'*  The  deed  contains  this  additional 
stipulation  :  "  This  agreement  is  made  for  the  location,  construc- 
tion, and  maintenance  of  said  railroad,  and  for  that  use  and 
purpose  only ;  and  this  license  to  operate  in  perpetuity  if  said 
railroad  company,  its  successors  and  assigns,  shall  continue  to 
maintain  and  operate  their  railroad,  and  to  cease  with  the  non- 
use  of  the  same  for  such  purpose."  Now,  we  have  seen  that  the 
St.  Louis,  Kansas  City&  Northern  R.  Co.  built  a  railroad  over 
the  right  of  way  to  the  Union  depot  in  St.  Louis,  in  1875,  three 
years  after  the  date  of  the  deed  ;  and  it  and  its  successor  have 
ever  since  operated  the  same.  At  the  date  of  the  deed  from  the 
St.  Louis  County  R.  Co.  to  the  St.  Louis,  Kansas  City  &  North- 
ern R.  Co.,  the  title  to  the  right  of  way  was  in  the  former  com- 
pany. The  lines  of  the  two  companies  connected  at  Forsyth 
junction.  The  power  of  the  St.  Louis  County  R.  Co.  to  dispose 
of  its  right  of  way  from  there  to  the  Union  depot,  six  miles^ 
for  railroad  purposes,  is  not  disputed.  It  follows  that  the  only 
possible  ground  upon  which  plaintiffs  can  succeed  is  that  the 
conditions  call  for  the  construction  and  operation  of  a  railroad 
also  from  Forsyth  junction  to  Crcve  Coeur  creek ;  and  that  the 
construction  and  operation  of  a  road  over  the  six  miles  is  not  a 
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compliance  with  them.  In  making  this  claim,  the  plaintiffs  con- 
tend the  deed  must  be  read  in  the  light  of  the  law  which  con- 
stituted the  charter  of  the  St.  Louis  County  R.  Co.  Let  this  be 
conceded.  Then  it  appears  that  company  could  have  built  the 
six  miles  only,  and,  if  it  had  done  no  more,  it  would  still  be  a 
corporation  as  to  that  six  miles,  even  as  against  the  state,  and 
would  have  been  and  continued  to  be  the  rightful  owner  of  the 
right  of  way  in  question.  If  that  company  could  retain  the 
right  of  way  in  question  with  only  six  miles  of  its  road  con- 
structed, no  reason  is  seen  why  the  defendant  may  not  do  the 
same. 

Again,  conditions  subsequent  are  not  favored  in  law,  and  are 
construed  strictly,  because  they  tend  to  destroy 
CMditioBthat  estates.  4  Kent  Comm.  (loth  Ed.)  150.  When  re- 
Miiu'fbr'chiir-  '^^^  ^"  ^^  work  a  forfeiture,  they  must  be  created  in 
tor  root*.  express  terms  or  by  clear  implication,  i  Washb. 
Real  Prop.  (3d  Ed.)  469.  Keeping  these  rules  in 
view,  we  are  of  the  opinion  that  this  deed  cannot  be  construed 
as  upon  a  condition  that  the  road  shall  be  built  for  the  entire 
charter  routd  of  the  grantee.  No  such  a  condition  is  created  in 
express  terms,  nor  does  it  appear  by  clear  implication.  The 
fair  construction  of  the  deed  is  that  the  property  conveyed 
must  be  used  for  the  construction  and  operation  of  a  railroad 
thereon.  This  deed  is  not  unlike  those  generally  used  for 
granting  a  right  of  way  to  railroad  companies  ;  and  we  are  not 
cited  to  nor  are  we  aware  of  any  adjudicated  case  which  would 
give  to  this  deed  the  construction  contended  for  by  the  plaintiffs. 
Our  conclusion  is  that  the  conditions  in  this  deed  have  been 
performed  by  the  grantee  of  the  St.  Louis  County  R.  Co.,  and 
that  the  plaintiffs  have  not  shown  any  right  whatever  to  the 
possession  of  the  property  in  question ;  and  the  judgment  is 
affirmed. 

Ray,  J.,  absent.     The  other  judges  concur. 

Conditional  Conveyances  of  Right  of  Way— Construction  of  Road. — See 
Thornton  v,  Sheffield  &  B.  R.  Co..  33  Am.  &  Eng.  R.  R.  Cas.  227.  note 
231. 

Sanfie— Change  of  Route— Contract  to  Build  Road  Not  Specifically  €n- 
forceable. — A  wriiinjr  executed  by  the  complainant  with  ihe  Chesapeake  & 
Ohio  R.,  and  professing  to  convey,  for  a  valuable  consideration,  certain 
lots  of  the  complainant,  through  which  the  said  company's  railroad  was 
expected  to  be  built,  and  containing  a  clause  that  such  grant  was  on  the 
condition  that,  in  the  event  the  property  so  conveyed  should  cease  to  be 
used  for  railroad  purposes  by  the  company,  its  successors  or  assigns,  the 
estate  thereby  granted  should  revert  to  the  grantor,  his  heirs  or  assigns: 
containing  also  a  covenant  that  the  complainant  should  have  leave  to 
connect  a  single  branch  with  the  track  of  ilie  railroad  at  a  point  near  the 
complainant's  hotel,  and  that  the  company  would  erect  lawful  fences  and 
protect  said  track, — does  not  constitute  a  contract  on  the  part  of  the  com- 
pany  to  build  its  road  along  and  through  said  .ois,  which  can   be  enforced 
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by  a  bill  for  specific  performance.  Such  contract,  as  well  as  the  law,  con- 
templates the  right  of  the  railroad  company  to  change  its  route  before 
being  built,  and  to  abandon  it  afterwards  ;  and  if  the  complainant  is  in- 
jured thereby,  his  remedy  is  by  action  at  law.  Hoard  v.  Chesapeake  &  O 
R.  Co.,  123  0.  S.  222. 


Denver  and  Rio, Grande  R.  Co, 

V. 

United  States.    (Two  cases.) 

{U.  S.  Circuit  Court,  District  of  Colorado,  May  10.  1888.) 

Railroad  Company— License  to  Cut  Timber  from  Public  Lands. — The 
special  act  of  June  8,  1872.  and  an  act  of  March  3, 1875,  amendatory  thereof,, 
and  the  general  act  of  March  3,  1875,  authorize  tlie  Denver  &  Rio  Grande  R. 
Co.  to  take  timber  from  public  lands  adjacent  to  the  line  of  said  railway* 
whether  built  prior  or  subsequent  to  June  8,  1882,  and  to  use  the  same  in 
the  construction  of  the  road. 

Same — Construction  of  Grant. — Under  the  special  acts  no  timber  could 
be  taken  from  land  adjacent  to  that  portion  of  the  road  completed  prior 
to  June  8.  1882,  for  repairs  upon  the  line  constructed  subsequent  thereto. 

Same — Timber  Cut  for  Repair. — Timber  taken  from  lands  adjacent  to  that 
portion  of  the  line  constructed  subsequent  to  June  8.  1882,  could  not  law- 
fully be  used  to  repair  the  portion  of  the  road  constructed  prior  to  that 
date. 

Same — What  In  Purview  of  Act. — Depot-houses,  snow-sheds,  and  fences 
are  to  be  considered  in  the  purview  of  the  acts,  as  part  of  the  railroads. 

Action  against  the  Denver  &  Rio  Grande  R.  Co.  and  others, 
defendants,  in  two  suits,  for  illegally  cutting  timber  on  the  pub- 
lic lands.  Judgments  for  plaintiff,  and  defendants  bring  error. 
Both  suits  were  consolidated.  The  facts  are  set  forth  in  the 
opinion. 

H.  IV.  Hobsoriy  U.  S.  Atty.,  for  defendant. 

Brewer,  C.J- — These  two  cases  come  here  on  error  from  the 
district  court,  judgments  having  been  rendered  there  in  favor  of 
the  United  States  and  against  the  plaintiff  in  error,  cawitated- 
for  the  full  amounts  claimed.  Each  case  was  tried  statatory  pro- 
on  an  agreed  statement  of  facts.  On  June  8,  1872,  ▼*»^<»"- 
congress  passed  an  act  making  a  grant  to  the  Denver  &  Rio- 
Grande  R.  Co.  17  U.  S.  St.  at  Large,  339.  The  material  por- 
tion of  that  grant  is  as  follows: 

*'  That  the  right  of  way  over  the  public  domain,  one  hundred 
feet  in  width  on  each  side  of  the  track,  together  with  such  pub- 
lic lands  adjacent  thereto  as  may  be  needed  for  depots,  shops^ 
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and  other  buildings  for  railroad  purposes,  and  for  yard-room  and 
side  tracks,  not  exceeding  twenty  acres  at  any  one  station,  and 
not  more  than  one  station  in  every  ten  miles,  and  the  right  to 
take  from  the  public  lands  adjacent  thereto  stone,  timber,  earth, 
water,  and  other  material  required  for  the  construction  and  re- 
pair of  its  railway  and  telegraph  line,  be  and  the  same  are  here- 
by granted  and  confirmed  unto  the  Denver  &  Rio  Grande  R. 
Co.,  a  coporation  created  under  the  incorporation  laws  of  the 
territory  of  Colorado,  its  successors  and  assigns :  .  .  .  pro- 
vided, that  said  company  shall  complete  its  railway  to  a  point  on 
the  Rio  Grande  as  far  south  as  Santa  Fe  within  five  years  of  the 
passage  of  this  act,  and  shall  complete  fifty  miles  additional 
south  of  said  point  in  each  year  thereafter;  and  in  default  there- 
of, the  rights  and  privileges  herein  granted  shall  be  rendered  null 
and  void  so  far  as  respects  the  unfinished  portion  of  said  road." 
.  Subsequently  the  proviso  was  changed  so  as  to  give  ten  years 
instead  of  five.  19  U.  S.  St.  at  Large,  405.  On  March  3,  1875, 
congress  passed  an  act  making  a  general  grant  "  to  any  railroad 
company  duly  organized  under  the  laws  of  any  state  or  terri- 
tory," etc.,  which  grant,  for  all  questions  that  arise  in  this  case, 
is  similar  to  the  special  grant  to  the  Denver  &  Rio  Grande  ex- 
cept that  in  the  general  grant  the  right  to  take  material,  earth, 
stone,  and  timber  is  limited  to  what  may  be  necessary  for  the 
construction,  and  not,  as  in  the  special  grant,  for  construction  and 
repairs. 

The  agreed  statement  of  facts  in  the  first  case  is  as  follows : 

That  it  is  agreed  :  First.  That  the  timber  sued  for 
lSaof"fiJcn.    >"  said  action  was  cut  by  William  A.  Eckerly  &  Co., 

as  agents  for  the  Denver  &  Rio  Grande  R.  Co.,  and 
delivered  to  said  railway  company.  Second.  That  the  attached 
statement  correctly  shows  the  kind  and  amounts  of  timber  so 
cut  and  delivered,  and  also  shows  the  time  of  cutting,  the  pur- 
poses for  which  it  was  cut  and  used,  and  the  prices  paid  for  cut- 
ting and  dehvering  the  same.  Third.  That  said  timber  was 
cut  in  Montrose  county,  Colo.,  and  near  the  town  of  Montrose, 
and  upon  public,  unoccupied,  and  unentered  lands  of  the  United 
States.  Fourth.  That  the  lands  from  which  the  timber  was  cut 
were  along  and  near  and  adjacent  to  the  line  of  railway  of  said 
company.  Fifth.  That  the  portion  of  the  line  of  railway  through 
said  county  of  Montrose,  and  in  the  vicinity  of  said  town  of 
Montrose,  was  not  constructed  or  completed  until  after  June  8, 
1882;  and  that  on  June  8,  1882,  said  line  of  railway  was  only 
constructed  and  completed  as  far  westward  as  Cebolla,  in  Gun- 
nison county,  Colo.  Sixth.  That  said  company  had  not  com- 
pleted its  line  of  railway  to  Santa  Fe  on  June  8,  1882,  nor  has 
it  ever  so  completed  it.  Seventh.  That  of  the  timber  cut  as 
aforesaid,  a  part  was  used  on  portions  of  the  line  of  railway  out 
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to  Grand  Junction,  constructed  and  completed  after  June  8, 
1882,  and  for  the  purpose  of  construction  of  railway,  erection  of 
section  and  depot  houses,  snow-sheds,  fences,  etc. ;  and  a  part 
was  shipped  by  the  Denver  &  Rio  Grande  R.,  for  similar  pur- 
poses, to  the  Denver  &  Rio  Grande  Western  R.,  to  be  used  in 
the  territory  of  Utah,  as  shown  in  attached  statement ;  and 
$1000  worth  was  used  for  repairs  on  portions  of  road  completed 
priorto  June  8,  1882.  Eighth.  That  as  to  all  of  its  line  of  railway 
constructed  after  June  8,  1882,  the  said  company  strictly  com- 
plied with  all  the  requirements  of  the  act  of  congress  approved 
March  3,  1875,  entitled  "An  act  granting  to  railroads  the  right 
of  way  through  the  public  lands  of  the  United  States."  Ninth. 
That  upon  the  foregoing  agreed  statement  of  facts,  the  following 
questions  are  to  be  submitted  to  the  court  for  decision  :  {a) 
Whether,  under  the  act  of  June  8,  1872,  and  an  act  of  March  3, 
1877,  amendatory  thereof,  the  Denver  &  Rio  Grande  R.  Co.  had 
a  right  to  cut  timber  for  any  purposes  on  public  land  of  the 
United  States  adjacent  to  portions  of  its  line  of  railway  construct- 
ed and  completed  after  June  8,  1882.  (J?)  What  are  "adjacent" 
lands,  within  the  meaning  of  the  act  of  congress  approved  June 
8,  1872,  entitled  "An  act  granting  the  right  of  way  through  the 
public  lands  to  the  Denver  &  Rio  Grande  R.  Co.,*'  and  the  act 
of  congress  of  March  3,  1875,  entitled  "An  act  granting  to  rail- 
roads the  right  of  way  through  the  public  lands  of  the  United 
States?*'  {c)  Whether,  under  said  acts,  said  company  could  cut 
timber  on  public  lands  of  the  United  States  adjacent  to  the  por- 
tions of  the  line  of  railway  completed  subsequently  to  June  8, 
1882,  to  be  used  for  purposes  of  repair,  and  for  station  and  sec- 
tion houses,  and  for  fences  and  snow-sheds  on  those  portions  of 
said  railway  line  constructed  and  completed  prior  to  June  8, 1882. 
{d)  Whether,  under  such  statutes,  said  railway  company  could 
cut  timber  from  public  lands  adjacent  to  portions  of  the  line  of 
railway  completed  after  June  8,  1882,  to  be  used  for  any  pur 
poses  on  portions  of  the  line  of  railway  constructed  and  com- 
pleted after  June  8,  1882;  and,  if  so,  for  what  purposes,  {e) 
Whether  the  terms  of  the  statute  giving  said  railway  company 
the  right  to  take  timber  "  for  the  construction  and  repair  of  its 
railway  lines"  would  in  anywise  comprise  and  comprehend  the 
erection,  building,  and  repair  of  section  and  depot  houses, 
snow-sheds,  fences,  and  rolling-stock.  (/)  Had  the  said  railway 
company  the  right,  under  the  act  of  March  3,  1875,  to  take,  from 
adjacent  public  land,  material,  earth,  stone,  and  timber  necessary 
for  the  construction  of  its  railroad  ?  {g)  To  what  extent  and  for 
what  amount  the  Denver  &  Rio  Grande  R.  Co.  is  responsible 
for  timber  cut  as  aforesaid  and  shipped  to  Utah  for  use  on  the 
Denver  &  Rio  Grande  Western  R.  (//)  To  what  extent  and  for 
what  amount  said  railway  company  is  liable,  if  at  all  upon  the 
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above  agreed  statement  of  facts,  and  upon  the  law,  as  it  shall  be 
decided  by  the  court.  Tenth.  That  this  case  is  a  test  case  to 
obtain  a  definite  and  positive  adjudication,  by  a  court  of  com- 
petent jurisdiction,  of  the  various  points  set  out  above,  and  of 
the  rights  of  said  railway  company,  with  regard  to  cutting  tim- 
ber from  public  lands,  under  the  act  of  June  8,  1872,  under  the 
amendatory  act  of  March  3,  1877,  and  under  the  act  of  March  3, 
1875.  Eleventh.  That  judgment  shall  be  entered  by  the  court 
upon  the  foregoing  statement  of  facts,  and  upon  the  law  as  it 
shall  decide  it,  and  at  a  valuation  for  said  timber  as  set  out  in 
the  annexed  statement.  Twelfth.  That  the  admissions  made 
in  this  statement  of  facts  shall  bind  the  parties  hereto  only  for 
this  suit,  and  shall  not  bind  them  as  to  any  other  matter  or  case. 

There  is  some  dispute  between  counsel  as  to  the  questions 
that  are  involved  in  and  presented  by  these  facts.  I  shall  not 
''i4jaeeiit  attempt  to  consider  any  that  I  do  not  think  are  (airly 
laadii/'  mMM-  and  clearly  presented  by  the  facts.  The  fourth  para- 
inffof.  graph  stipulates  that  the  lands  from  which  the  tim- 

ber was  cut  were  adjacent  to  the  line  of  railway;  hence  I  shall 
not  stop  to  consider  how  near  land  must  be  to  be  adjacent, — 
whether  half  a  mile  or  ten  miles.  I  certainly  do  not  agree  with 
the  idea,  which  seems  to  be  expressed  elsewhere,  that  the 
proximity  of  the  lands  is  immaterial,  or  that  congress  intended 
to  grant  anything  like  a  general  right  to  take  timber  from  pub- 
lic land  where  it  was  most  convenient.  The  grant  was  limited 
to  adjacent  lands,  and  I  do  not  appreciate  the  logic  which  con- 
cludes that,  if  there  be  no  timber  on  adjacent  lands,  the  grant 
reaches  out  and  justifies  the  taking  of  timber  from  distant  lands, 
— lands  fifty  or  a  hundred  miles  away;  nor  do  I  understand  that 
the  rule  controlling  the  construction  of  ordinary  public  grants, 
to  the  effect  that  they  are  construed  strictly  against  the  grantee, 
does  not  apply  to  these  grants. 

The  first  question  is  whether  the  railroad  company  can  avail 
itself  of  both  the  special  act  of  1872  and  the  general  grant  of 
1875.  It  was  held  by  the  district  judge  that  it  could, 
un^r.  "**  ^^^  I  agree  with  him  in  that  conclusion.  It  is  un- 
necessary to  do  more  than  refer  to  the  opinion  filed 
by  my  Brother  Hallett  for  sufficient  reasons  for  his  conclusion. 
The  principal  question,  however,  is  this:  My  Brother  Hallett 
was  of  the  opinion  that  the  place  of  use  of  the  timber  on  the 
line  of  the  railway  was  to  be  considered  as  well  as  the  place  of 
cutting,  in  determining  the  rightfulness  of  the  appropriation  by 
the  company.  He  thou<;ht  that  the  right  to  cut  timber  ex- 
tended to  only  so  much  timber  as  should  be  used  in  the  con- 
struction of  the  road  opposite,  or  nearly  so,  to  the  place  of  cut- 
ting; that  if  timber  should  be  cut  within  a  half  mile  of  the  road, 
and  then  carried  on  the  cars  of  the  company  a  hundred  miles. 
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and  there  used  in  the  construction  of  the  road,  it  could  not  be 
said  to  be  taken,  within  the  purview  of  the  act,  from  adjacent 
lands.  So  he  concluded  that  the  right  to  take  timber  was 
limited  by  the  place  of  use,  and  that,  as  each  section  of  the 
road  of  reasonable  length  was  completed,  the  right  to  take  tim- 
ber on  lands  adjoining  such  section  was  gone.  In  other  words, 
the  grant  of  timber  was  exhausted  pari  passu  with  the  construc- 
tion of  the  road.  In  this  view,  with  all  deference  to  the  learned 
judge,  I  think  he  was  mistaken.  While  grants  of  this  nature  are 
to  be  strictly  construed,  they  are  to  be  fairly  construed,  and  so 
as  to  carry  into  effect  the  intent  of  the  grantor.  In  determiniijg 
what  is  granted,  we  of  course  look  first  to  the  language  used. 
Now,  in  these  grants  the  place  of  cutting,  as  well  as  the  use  to 
which  the  timber  cut  may  be  put,  are  both  expressed.  The 
place  is  the  public  lands  adjacent  to  the  line  of  the  road.  The 
use  is  the  construction  of  the  railroad,  not  a  part  of  the  rail- 
road, but  of  the  railroad  as  a  whole,  and  of  course  including 
therein  every  part  of  it.  It  does  not  purport  to  grant  the  right 
to  take  timber  from  adjacent  public  lands  for  use  in  the  con- 
struction of  the  railroad  opposite  the  place  of  cutting,  and  these 
last  words  will  have  to  be  implied  in  order  to  place  the  limit  on 
the  grant  given  to  it  by  the  district  judge.  It  would  have  been 
so  easy  to  use  such  words  of  limitation  that  their  omission  makes 
strongly  against  an  intent  of  such  limitation.  Let  me  make  an 
illustration.  Suppose  the  owner  of  a  section  of  land  made  a 
grant  to  a  railroad  company  of  a  strip  50  feet  in  width  through 
his  land  foi  a  right  of  way,  and  by  the  same  instrument  granted 
to  the  company  the  right  to  take  stone  and  earth  from  land  near 
this  right  of  way  for  the  purpose  of  constructing  its  road.  This 
would  be  precisely  parallel  to  the  case  at  bar,  the  difference  being 
only  one  of  size.  Now,  would  it  be  contended  that  under  such 
a  grant  the  company  was  limited  for  each  rod  of  distance  to  the 
stone  and  earth  which  might  happen  to  be  opposite  such  rod? 
Would  not  a  fair  and  reasonable  construction,  one  expressing  the 
intent  of  the  grantor,  be  that  the  company  could  take  stone  and 
earth  from  any  place  which  was  near  to  the  right  of  way  for  use 
in  the  construction  of  any  part  of  the  road  through  the  section? 
If  that  would  be  true  in  the  lesser  illustration,  would  it  not  also 
be  true  in  the  larger  case  before  us  ?  Can  it  be  that  congress 
intended  to  aid  in  the  construction  of  only  a  part  of  the  rail- 
road? It  must  have  known  that  there  were  large  extents  of 
territory  in  this  western  country  treeless,  and  without  suitable 
stone  for  culverts  and  bridges.  Did  it  mean  to  aid  in  the  con- 
struction of  such  parts  of  the  road  as  ran  through  a  timber 
country,  or  where  there  was  suitable  stone,  and  leave  the  com- 
pany unaided  in  the  construction  of  other  parts?  It  seems  to 
me,  both  the  language  of  the  statute  and  the  intent  of  the 
86  A.  &  E.  R.  R.  Caa.— 28 
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grantor  are  against  the  views  entertained  by  my  Brother  Hallett. 
But,  beyond  this,  the  decision  of  the  supreme  court  in  the 
case  •of  U.  S.  v.  Railroad  Co.,  98  U.  S.  334,  seems  to  me  de- 
cisively against  those  views.  In  that  case  the  facts 
Deeiiioiior  were  these:  By  the  nineteenth  section  of  the  act  of 
court."''*"*  J^ly  2,  1864,  there  was  granted  to  the  railroad  com- 
pany, for  the  purpose  of  aiding  in  the  construction 
of  its  road,  every  alternate  section  of  public  land  (except  mineral 
land)  designated  by  odd  numbers,  to  the  amount  of  10  alternate 
sections  per  mile  on  each  side  of  the  road  on  the  line  thereof 
not  reserved,  etc.  By  the  twentieth  section,  whenever  20  con- 
secutive miles  were  completed  and  accepted,  patents  were  to  be 
issued  to  the  company  for  land  on  each  side  of  the  road  to  the 
amount  designated.  It  was  contended  that  this  grant  was  to  be 
measured  by  the  separare  sections  of  20  miles  of  road,  and  that, 
to  fill  out  the  grant,  land  must  be  taken  opposite  each  section, 
respectively.  But  the  court  ruled  otherwise,  and  held  that  the 
grant  was  in  aid  of  the  construction  of  the  road  as  a  whole,  and 
might  be  filled  out  by  lands  anywhere  along  the  line.  I  quote 
the  language  of  the  opinion : 

"The  position  that  the  grant  was  in  aid  of  the.  construction 
of  each  section  of  twenty  miles,  taken  separately,  and  must  be 
limited  to  land  directly  opposite  to  the  section,  is  equally  un- 
tenable. The  grant  was  to  aid  in  the  construction  of  the  entire 
road,  and  not  merely  a  portion  of  it,  though  the  company  was 
liot  to  receive  patents  for  any  land  except  as  each  twenty  miles 
were  completed.  The  provision  allowing  it  to  obtain  a  patent 
then  was  intended  for  its  aid.  It  was  not  required  to  take  it;  it 
was  optional  for  it  then,  or  to  wait  until  the  completion  of  other 
sections  or  of  the  entire  road.  The  grant  was  of  a  quantity  of 
land  on  each  side  of  the  road,  the  amount  being  designated  at 
so  many  sections  per  mile,  with  a  privilege  to  receive  a  patent 
for  land  opposite  that  portion  constructed,  as  often  as  each 
section  of  twenty  miles  was  completed.  If  this  privilege  were 
not  claimed,  the  land  could  be  selected  along  the  whole  line  of 
the  road  without  reference  to  any  particular  section  of  twenty 
miles.  When  lateral  limits  are  assigned  to  a  grant,  the  land 
within  them  must,  of  course,  be  exhausted  before  land  for  any 
deficicncycan.be  taken  elsewhere;  and,  when  no  lateral  limits 
are  assigned,  the  land  department  of  the  government,  in  super- 
vising the  execution  of  the  act  of  congress,  should  undoubtedly 
as  a  general  rule,  require  the  land  to  be  taken  opposite  to  each 
section ;  but  in  some  instances  good  reasons  may  exist  why  a 
selection  elsewhere  ought  to  be  permitted.  If,  as  in  the  present 
case,  by  its  neglect  for  years  to  withdraw  from  sale  land  beyond 
twenty  miles  from  the  road,  the  land  opposite  to  any  section  of 
the  road  has  been  taken  up  by  others,  and  patented  to  them. 
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there  can  be  no  just  objection  to  allowing  the  grant  to  the  com- 
pany to  be  satisfied  by  land  situated  elsewhere  along  the  general 
line  of  the  road/' 

This  sustains  me  in  the  construction  I  place  upon  these  grants, 
that  only  two  things  are  necessary  in  determining  the  rightful- 
ness of  the  appropriation  of  timber — First,  that  it  be  taken  from 
public  lands  adjacent  to  the  line  of  road ;  and,  second^  that  it 
be  used  in  the  construction  of  the  road.  This  disposes  of  sub- 
stantially all  the  questions  in  the  case.  One  or  two  minor 
matters  remain  for  notice. 

As  appears  from  the  agreed  statement  of  facts,  a  part  of  the 
road  was  completed  before  June  8,  1882,  the  time  limited  by  the 
special  act  and  its  amendment ;  and  a  portion   has 
been  constructed  since.     For  convenience  I  shall  call  RkMtotake 
the  first  part  the  old  line,  and  the  latter  part  the  new  p.7r«-^Si«d 
line.     Now,  the  special  right   given  by   the  special  uevr  lines, 
act — that  is,  the  right  to  take  timber  for  repairs — is 
by  the  proviso  specifically  limited  to  the  old  lirte,  so  that  no 
timber  can  be  taken  from  lands  adjacent  to  it  for  repairs  on  the 
new  line,  and,  conversely,  none  from  land  adjacent  to  the  new 
line  for  repairs  on  the  old.     Again,  for  the  rights  granted  under 
the  general  act,  both  the  old  and  the  new  lines  are  to  be  taken 
as  parts  of  one  road,  so  that  timber  can  be  taken  from  any  part 
of  the  entire  line  for  the  construction  of  any  part  of  the  road 
provided  for  in  the  original  organization.     Again,  I  think  there 
can  be  no  doubt  that  section  and  depot  houses,  snow-sheds,  and 
fences  are  properly  to  be  considered,  in  the  purview  of  the  act, 
a  part  of  the  railroad; 

I  have  not  hitherto  noticed  the  agreed  statement  of  facts  in 
the  second  case,  for  the  matters  that  I  have  been  considering 
dispose  of  every  question  in  that  case  except  that 
which  arises  upon  the  eighth   paragraph,  which  is  ConiitrBctioB 
**that  one-fourth  of  said  timber  has  been  used  in  the  Jwit^h^^Mti 
construction  of  new  switches  and  side  tracks  along  sidetrMks. 
the  line  of  road  completed   subsequent  to  June  8, 
1882  ;"  and  that  presents  the  question  whether  this  timber  was 
used  in  the  construction  of  the  railway.     On  the  one  side  it  is 
claimed  that  this  refers  to  repairs,  new  switches,  etc.,  being  in 
lieu  of  old  switches,  etc.     On  the  other  hand,  it  is  claimed  that 
this  means  absolutely  new  switches,  etc.;  that  is,  switches,  etc., 
where  there  were  none  before.     I  think  it  inpmaterial  which  is 
the  meaning.     Of  course,  if  repairs,  it  was  unlawful,  because 
upon  the  new  line;  and  if,  on  the  other  hand,  absolutely  new 
switches  and  side  tracks,  they  were  upon  a  line  of  road  already ' 
completed,  so  that  they  were  merely  additions,  extensions,  and 
impiovements.     The  grant  does  not  extend  to  these  matters, 
but  is  exhausted  when  the  line  is  once  completed.     Of  course 
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we  all  know  that  the  developments  of  the  country  and  increase 
of  business  wijl  require  constant  additions ;  new  depots,  section- 
houses,  switches,  and  side  tracks.  The  demand  for  these  will 
never  be  exhausted,  but  will  continue  as  long  as  the  surround- 
ing country  increases  in  population  and  business.  Now,  the 
grant  was  not  intended  to  aid  in  supplying  these  successive 
demands.  It  was  to  aid  in  the  first  construction,  and  when  that 
was  completed  the  grant  was  exhausted.  So,  in  either  event, 
this  appropriation  of  timber  was  unlawful. 

Of  course  the  supply  of  timber  for  other  roads  was  not  within 
the  contemplation  of  the  act. 

This  disposes  of  all  questions  in  the  case.  From  the  views 
above  expressed,  it  follows  that  the  judgment  of  the  district 
court  in  each  case  must  be  modified.  In  the  first  case  judg- 
ment will  be  entered  in  favor  of  the  government  for  the  amount 
of  timber  shipped  to  the  Utah  lines,  and  for  the  $iocx>  worth  of 
timber  cut  on  land  adjacent  to  the  new  lines  for  repairs  on  the 
old  ;  and  in  the  second  place  judgment  will  be  for  the  one-fourth 
which  was  used  in  the  construction  of  new  switches  and  side 
tracks. 


Backus 

V. 

Detroit,  Western  Transit  and  Junction  R.  Co.  et  ai. 

{Nlichigan  Supreme  Court.  October  19,  1888.) 

Railroad  Companies— Lease— Consolidation— Unauthorized  use  of  Right 
of  Way — Damages.  —Where  a  depot  company,  having  agreed  to  build  tracks 
and  terminal  facilities,  and  to  lease  their  use  to  a  railroad  company,  to  be 
enjoyed  by  it  as  owner,  afterwards  enters  into  an  agreement  with  another 
company  upon  such  terms  and  conditions  as  to  have  the  effect  of  consoli- 
dation as  to  liability  to  third  parties  for  the  unlawful  use  of  their  property 
in  the  operation  of  the  road,  that  the  latter  company  shall  obtain  the  right 
of  way,  and  build  the  tracks,  which  it  does ;  the  petition  in  the  condemna- 
tion proceedings  stating  that  the  land  is  to  be  used. only  for  the  passage  of 
trains,  and  not  for  switching  or  making  np  trains,  both  the  depot  and  con- 
struction companies  are  liable  for  damages  sustained  by  one  whose  land 
was  condemned,  by  I'eason  of  the  switching  and  making  up  of  trains  by 
the  lessee  company. 

Error  to  Circuit  Court,  Wayne  County. 

Action  for  trespass  brought  by  A.  Backus,  Jr.  &  Sons,  a  cor 
poration,  against  the  Detroit  Western  Transit  &  Junction  R.  Co.» 
the  Wabash,  St.  Louis  &  Pacific  R.  Co.,  and  the  Detroit  Union 


Digitized  by 


Google 


RAILROADS — LEASE — UNAUTHORIZED   USE.  487 

Railroad  Depot  &  Station  Co.  On  the  trial  plaintiff  discontinued 
as  to  the  Wabash  Co.,  and  brings  error  from  a  judgment  in  favor 
of  the  defendants. 

I  ^F.  A.  Baker  {£.  G.  Stevenson  of  counsel)  for  appellants 
Charles  M.  Swift  {Otto  Kirchner^  of  counsel)  for  appellees, 

Sherwood,  C.  J. — The  plaintiff  brought  an  action  oo  the 
case  against  the  above-named  defendants,  and  also  against  the 
Wabash,  St.  Louis  &  Pacific  R.  Co.,  to  recover  damage  for  the 
unlawful  and  wrongful  use  of  the  plaintiff's  land  in 
the   city  of  Detroit,   over  a  part  of  which  the  de-  ^JjJ^ 

fendants,  for  certain  purposes,  had  a  right  of  way  for 
their  engines  and  cars  to  pass  over,  and  for  no  other  purpose, 
and  by  which  wrongful  use  the  plaintiff  claims  to  have  been 
damaged  in  the  use  of  its  premises,  and  in  the  enjoyment  of  the 
same,  to  its  great  injury.  Plaintiff  also  claims  in  its  declaration 
that  by  defendants*  wrongful  use  of  its  premises  and  said  right 
of  way  it  was  obliged  to  hire  persons  to  protect  its  property, 
which  consisted  of  a  factory  and  large  accumulations  of  lumber 
and  material,  from  fire  proceeding  from  engines  wrongfully  used 
on  such  right  of  way,  in  switching  and  making  up  trains  thereon, 
greatly  to  its  damage.  Also,  by  such  wrongful  use  of  such 
premises,  a  large  quantity  of  lumber  standing  on  plaintiff's  prop- 
erty was  covered,  and  the  fibres  thereof  filled  with  soot  and  cin- 
ders escaping  from  the  engines,  and  scattered  through  the  piles, 
which  became  saturated  withjcoal  dust,  and  was  greatly  injured 
thereby  for  the  purposes  for  which  it  was  used,  and  by  reason 
of  the  unlawful  use  of  the  said  right  of  way,  and  the  danger 
caused  thereby  from  fire,  the  plaintiff's  rates  of  insurance  have 
been  greatly  increased,  and  its  rented  premises  adjoining  have 
been  greatly  injured  by  said  unlawful  use,  consisting  as  it  does 
of  a  wharf  and  lumber-yard.  And  plaintiff  claims  as  its  dam- 
age for  its  said  several  injuries  the  sum  of  $100,000  in  its  declara- 
tion. To  the  plaintiff's  declaration  the  defendants  pleaded  the 
general  issue.  The  plaintiff  discontinued  on  the  trial  as  to  the 
Wabash  road.  The  case  was  tried  in  the  Wayne  circuit  court 
before  Judge  Brevoort,  by  jury.  At  the  close  of  the  trial  the 
circuit  judge  directed  the  jury  to  render  a  verdict  for  the  de- 
fendants, and  plaintiff  brings  error. 

But  two  errors  are  assigned :  First.  "  The  court  erred  in  re- 
fusing to  receive  evidence  tending  to  show  the  nature  and  extent 
of  the  damages  suffered  by  plaintiff  at  the  hands  of 
the  defendants.     Second.  That  the  court   erred   in  K"Tor»  as- 
directing  the  verdict  for   the   defendants."      There  JtoMl7iSlSr 
can  be  no  doubt  but  that  the  plaintiff's  declaration 
states  a  cause  of  action,  which,  if  proved,  would  entitle  it  to  re- 
cover damages.     If  there  is  any  proof  legally  in  the  case  tend- 
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ing  to  show  the  facts  set  out  in  the  declaration  there  must  be  a 
reversal ;  and  beyond  this  there  is  no  other  question  before  us 
for  consideration,  except,  perhaps, it  maybe  whether  or  not  legal 
proof  was  offered  and  rejected  by  the  court  to  prove  such  facts. 
The  defendant  the  Detroit  Union  Railroad  Depot  &  Station 
Co.  was  organized  June  lo,  1881.  It  acquired  the  land  lying 
between  Woodridge  street  west,  in  Detroit,  and  the  Detroit 
river,  and  extending  from  the  grounds  of  the  Mich- 
igan Central  R.,  at  Twelfth  street,  on  the  east  line,  to 
the  property  of  the  plaintiff.  The  original  and  amended  articles 
of  association  express  the  intention  of  the  corporation  to  con- 
struct railroad  tracks  from  the  station  grounds  so  acquired,  to 
the  junction  of  the  Wabash,  St.  Louis  and  Pacific  R.,  with  the 
Lake  Shore  &  Michigan  Southern  R.,  in  the  township  of  Spring 
wells,  and  to  there  connect  with  the  Wabash,  St.  Louis  &  Pacific 
road.  On  the  20th  day  of  October,  1881,  the  Detroit  Union 
Railroad  Depot  &  Station  Co.  entered  into  a  contract  with  the 
Wabash,  St.  Louis  &  Pacific  R.  Co.  of  the  second  part,  whereby 
the  Union  Depot  Co.  agreed  to  furnish  the  Wabash  road  with 
terminal  facilities  on  said  station  grounds,  the  exact  nature  of 
which,  and  of  the  accommodations  and  facilities  it  is  unnecessary 
here  to  state.  The  instrument  is  called  by  the  makers  a  "  lease'' 
or  "  demise."  In  substance,  however,  it  is  a  contract  by  which 
the  grounds,  buildings,  and  tracks  are  to  be  used  in  common  by 
both  roads,  and  such  other  roads  as  might  thereafter  see  fit  to 
join  them,  intending  a  union  depot  in  the  future,  evidently* 
Some  of  the  provisions  of  this  contract  are :  '*  That  the  tracks 
constituting  the  railroad  yard  on  said  grounds  should  be  con- 
structed by  the  Union  Depot  Co.  for  the  Wabash  road,  and  on 
such  a  plan  and  in  such  a  manner  as  would  be  satisfactory  to  it." 
A  map  is  referred  to  in  the  contract  and  annexed  to  it,  showing 
the  general  plan  of  the  tracks  or  yard  that  had  been  agreed 
upon,  and  to  which  express  reference  is  frequently  made.  Thus  r 
The  passenger-house  and  the  tracks  leading  thereto  are  men- 
tioned as  follows :  "  Also  the  right  to  use  jointly  with  other 
railroad  companies  the  proposed  passenger-house  to  be  built  upon 
the  grounds  of  said  first  party,  and  the  tracks  leading  thereto, 
or  rather,  two  southerly  tracks  leading  thereto,  as  indicated  on 
the  map  attached  hereto,  and  including  a  strip  of  land,"  etc.  A 
reservation  is  made  of  a  strip  400  feet  by  100  feet  for  an  elevator 
"  about  as  indicated  on  said  map."  A  reservation  is  also  made 
of  "  a  space  for  a  double  track  to  and  from  said  elevator,  about 
as  indicated  on  said  map."  And  said  first  party  agrees  "  to  ob- 
tain the  right  of  way  from  the  westerly  boundary  of  said  station 
grounds,  wide  enough  for  four  tracks,  in  as  direct  a  line  as  is  prac- 
tically consistent  with  economy,  to  or  near  the  point  where  the 
.right  of  way  of  the  party  of  the  second  part  from  the  west  ap- 
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preaches  and  touches  and  becomes  parallel  with  the  right  of  way 
of  the  railroad  owned  by  the  Lake  Shore  &  Michigan  Southern 
R^  Co.  in  fee  simple  ownership,  and  lease  the  same  to  the  said 
second  party  subject  to  the  reservations  herein  made.  And  the 
said  first  party  agrees  to  build  upon  such  right  of  way  a  railway 
track  or  tracks  from  the  point  of  junction  with  the  railroad  of 
said  second  party,  at  or  near  said  points  where  said  rights  of 
way  com€  together,  single  or  double,  as  the  said  second  party 
shall  desire,  to  said  station  grounds,"  etc.  That  the  rent  shall 
be  the  interest  at  7  per  cent  on  the  cost  of  the  grounds,  right  of 
way,  and  the  improvements,  or  a  pro  rata  part  thereof,  as  par- 
ticularly described,  and  that  the  lease  shall  be  a  perpetual  one. 
That  the  rights  of  occupancy  to  be  enjoyed  by  the  Wabash  shall 
be  that  of  an  owner.  This  intention  is  expressed  as  follows : 
"  And  the  said  parties  agree  that  when  the  property  is  ready  for 
use  and  the  improvements,  tracks,  station-houses,  and  other 
necessary  buildings  and  erections  are  once  complete,  then  and 
thereafter  the  said  second  party  shall  have  the  full  and  complete 
use  of  the  same,  and  shall  as  absolutely  control  and  manage  the 
same  as  if  the  owner  thereof,"  etc. 

The  defendant  the  Detroit  Western  Transit  &  Junction  R. 
Co.  was  organized  May  2,  1881.  On  the  12th  day  of  April,  1882, 
the  location  was  fixed  as  follows:  "  Beginning  at  such  point  as 
shall  be  found  most  desirable  on  the  east  line  of  water  lot  ten, 
on  the  Thompson  farm,  so  called,  and  between  Woodbridge 
street  and  the  Detroit  river,  in  the  city  of  Detroit,  in  the  county 
of  Wayne,  Mich.,  and  running  thence  in  a  direction  southerly 
and  westerly  on  such  line  as  shall  be  found  most  convenient  and 
practicable  to  and  into  the  town  of  Springwells  in  said  county, 
until  said  line  shall  intersect  the  railroad  of  the  Wabash,  St. 
Louis  &  Pacific  R.  Co.,  to  some  convenient  point  near  the  cross- 
ing of  the  Dearborn  road,  so  called,  and  between  said  crossing 
and  the  river  Rouge  in  said  town  of  Springwells,  all  of  said  rail- 
way of  this  company  being  in  said  county  of  Wayne,  and  the  entire 
length  thereof  being  about  four  miles,  as  is  estimated."  On  the 
date  last  mentioned  the  Detroit  Western  Transit  &  Junction  R. 
Co.,  as  the  party  of  the  first  part,  entered  into  a  contract  with 
the  Detroit  Union  Depot  &  Station  Co.,  as  the  party  of  the 
second  part,  by  which  the  Union  Depot  Co.  agreed  to  furnish 
and  advance  to  the  Western  Transit  all  the  money  necessary  to 
acquire  its  right  of  way,  and  to  construct  its  railroad,  and  in 
consideration  thereof  the  Western  Transit  leased  the  whole  to 
thing  to  the  Union  Depot  Co.  forever,  at  an  annual  rental  equal 
to  the  interest  on  the  money  so  furnished  and  advanced.  The 
Western  Transit  agreed  to  keep  up  its  organization  and  preserve 
its  franchises,  and  use  them  for  the  condemnation  of  a  right  of 
way.     It  also  agreed  if  desired  to  issue  its  capital  stock  to  the 
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Union  Depot  Co.  to  the  amount  of  said  debt,  so  that  the  Union 
Depot  Co.  should  "  thus  become  the  holder  of  its  stock,  and  also 
through  it  .the  absolute  owner  of  the  property  represented  by  it, 
and  from  that  time  to  manage  it  as  such  owner."  In  addition 
to  furnishing  and  advancing  all  the  money  needed,  the  Union 
Depot  Co.  agreed  as  follows :  "  And  the  said  second  party  agrees 
to  provide  for  the  working  and  management  of  the  said  railroad 
and  branches,  and  to  maintain  the  same  and  all  necessary  struc- 
tures and  fences  thereon,  and  to  assume  all  the  responsibilities 
of  such  management,  and  to  indemnify  and  save  harmless  the 
said  first  party  from  and  against  all  and  every  kind  of  liabiUty 
which  may  arise  or  grow  out  of  the  management  and  operation 
of  said  road  and  branches."  With  these  contracts  and  agree- 
ments referred  to  existing  between  these  parties  defendants,  the 
Detroit  Western  Transit  &  Junction  Co.,  in  July,  1882,  took  pro- 
ceedings to  condemn  and  acquire  the  right  of  way  across  the 
land  known  as  the  "  Backus  Property,"  lying  immediately  west  of 
the  Union  Depot  grounds.  This  property  has  a  frontage  of  about 
400  feet  on  the  Detroit  river,  and  extends  from  the  river  to 
Woodbridge  street.  The  petition  described  a  piece  of  land 
across  the  property  60  feet  wide,  as  the  parcel  sought  to  be  ac- 
quired as  a  right  of  way,  and  it  contains  the  following  clause  : 
"  The  right  pf  way  hereby  sought  is  sought  and  to  be  used  only 
for  the  passage  of  trains,  and  not  for  the  switching  and  making 
up  trains."  The  strip  was  condemned  under  this  petition. 
There  was  a  slight  change  made  from  the  line  condemned,  agreed 
upon  by  the  parties,  and  the  parties  conveyed  to  the  company 
the  land  by  deed  containing  the  following  clause:  "The  right  of 
way  hereby  conveyed  is  to  be  used  only  for  the  passage  of  trains, 
and  not  for  the  switching  or  making  up  of  trains,  and  is  to  be 
subject  to  the  right  of  the  owners,  A.  Backus,  Jr.,  and  those 
claiming  under  him,  to  have  convenient  crossing  over  said  rail- 
road provided  and  maintained  by  said  railroad  company."  The 
Union  Depot  Co.  immediately  went  on  and  constructed  their 
railroad  until  it  connected  with  the  Wabash  road,  as  agreed  upon, 
and  the  evidence  tends  to  show  it  carried  out  its  agreement  with 
the  Western  Transit  Co.,  and  when  the  road  was  done  and  the 
depot  completed,  they  commenced  to  operate  the  road.  The 
Wabash  took  it  immediately  as  soon  as  it  was  ready,  and  have 
done  switching  and  making  up  trains  on  the  Backus  grounds  ever 
since.  It  appears  the  firm  of  A.  Backus,  Jr.,  &  Sons  occupied 
the  Backus  property  prior  to  the  condemnation  proceedings,  and 
held  a  lease  of  the  same.  This  firm,  July  31,  1885,  was  organized 
as  a  corporation,  and  on  the  1st  day  of  August  of  that  year  the 
firm  assigned  all  of  its  assets  and  claims  to  the  plaintiff. 

There  can  be  no  question,  we  think,  under  the  foregoing  facts, 
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of  the  plaintiff's  right  to  bring  suit  if  it  has  a  cause  of  action,  or 
if  the  firm  had  a  cause  of  action  against  the  defend-  m^-g^inteof 
ants.  There  was  testimony  showing  or  tending  to  riffhtofir^y 
prove  all  the  foregoing  facts  stated.  It  also  appeared  — b«™o»- 
that  the  plaintiff  had  objected  to  and  remonstrated  •***■**■• 
with  the  defendants  against  the  illegal  use  claimed  to  have  been 
made  of  the  right  of  way  over  the  Backus  ground,  but  without 
avail.  As  early  as  May  14,  1885,  the  plaintiff's  assignor  called 
attention  to  this  subject  in  the  following  letter:  "  May  14,  1885. 
Hon.  James  F.  Joy,  Prest,  Transit  Co. — Dear  Sir  :  My  atten- 
tion  has  been  called  repeatedly  to  the  violation  of  A.  Backus,  Jr., 
&  Sons'  rights  by  the  constant  switching  and  making  up  of  trains 
across  their  yard  and  \i^  street,  and  your  attention  has  been 
called  to  the  subject  repeatedly,  with  the  request  that  the  ob- 
structions might  be  removed'.  My  deed  for  right  of  way  for 
through  trains  is  ample  to  cover  your  rights,  and  will  be  re- 
spected, but  this  switching  of  cars  across  above  premises  must 
come  to  a  stop,  or  I  shall  insist  on  knowing  why,  and  shall  take 
steps  to  protect  my  rights.  Your  immediate  attention  to  above 
complaint  will  save  much  trouble.  Yours  respectfully,  A. 
Backus,  Jr."  It  appears  from  the  testimony  that  Mr.  Joy,  who 
was  president  of  the  Union  Depot  Company,  and  the  firm  of  A. 
Backus,  Jr.,  &  Sons,  understood  the  rights  secured  in  the  Backus 
property  and  the  use  to  be  made  of  it  alike,  and  that  switching 
cars  and  making  up  trains  of  cars 'were  not  to  be  done  there; 
and  it  further  appears  that  when  the  lease  was  given  to  the 
Wabash  road  Mr.  Joy  informed  that  road  of  the  manner  in  which 
it  could  do  business  over  the  Backus  grounds ;  that  the  agree- 
ment with  Mr.  Backus  was  that  no  switching  should  be  done 
upon  these  grounds  or  making  up  trains,  and  Mr.  Joy  says,  "I 
felt  that  we  never  acquired  the  right  of  way  for  it."  I  do  not 
think  it  would  be  questioned,  had  the  depot  company  used  its 
tracks  in  the  manner  the  testimony  tends  to  show  they  were 
used  by  its  lessees,  but  that  it  would  be  liable  to  the  plaintiff  or 
its  assignor.  At  least  I  do  not  think  it  could  be  contended  other- 
wise. 

The  depot  company  could  not  so  lease  or  transfer  its  interest 
under  its  franchises  as  to  rid  itself  of  its  liability  to  the  plaintiff 
for  the  improper  use  of  them,  and  when  the  transit 
company  made  its  arrangement  with  the  depot  qom-  ^^^  by  depot 
pany  it  seemed  to  understand  this,  and  had  inserted  ^  geTrw  of ** 
in  the  agreement  a  clause  making  the  latter  assume  lUMUtr. 
all  the  responsibility  of  the  management  of  its  prop- 
erty, and  to  save  the  transit  company  harmless  against  all  liabil- 
ity arising  out  of  such  management  and  the  operation  of  its 
road.     The  agreement  between  the  two  companies  was  such, 
however,  as  to  have  the  effect  of  consolidation  as  to  the  liability 
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to  third  parties  for  the  unlawful  use  of  their  property  in  the 
operation  of  their  road,  for  damages  cousequent  thereon,  and 
they  were  liable  also  for  such  damage  as  was  done  to  third 
parties  by  the  unlawful  use  of  the  right  of  way  allowed  by  them 
to  be  done  by  lessees  or  other  persons.  Otherwise  all  responsi- 
bility for  such  damage  could  be  avoided,  when  an  enterprise  of 
doubtful  success  was  about  to  be  undertaken,  by  a  simple  trans- 
fer of  the  use  of  the  property  to  parties  who  were  insolvent  until 
the  result  of  the  enterprise  could  be  determined.  The  law  did 
not  intend  this,  and  it  should  not  receive  such  a  construction  br 
application.  I  think  in  these  views  we  are  sustained,  not  only 
by  reason,  but  by  the  authorities,  so  far  as  we  have  any.  Nelson 
V.  Railroad  Co.,  26  Vt.  717  ;  Railroad  Co.  v.  Dunbar,  20  111.  623; 
Railroad  Co.  v.  Brown,  17  Wall.  445.  In  this  case  it  is  said: 
"  The  operation  of  the  road  by  the  lessee  does  not  change  the 
relations  of  the  original  company  to  the  public."  Abbott  v. 
Railroad  Co.,  80  N.  Y.  27  ;  Railroad  Co.  v.  Mayes,  49  Ga.  355 ; 
Whitney  v.  Railroad  Co.,  44  Me.  362  ;  Stearns  v.  Railroad  Co., 
46  Me.  95  ;  Singleton  v.  Railroad  Co.,  70  Ga.  464 ;  Railroad  Co. 
V.  Morris,  68  Tex.  49;  Lakin  v.  Railroad  Co.,  13  Or.  436 ;  Free- 
man V,  Railroad  Co.,  28  Minn.  443 ;  s.  c,  34  Am.  &  Eng.  R.  R. 
Cas.  500 ;  Railroad  Co.  v.  Curl,  28  Kan.  622 ;  Railroad  Co.  v, 
Hambleton,  14  Am.  &  Eng.  R.  R.  Cas.  126;  i  Redf.  R.  R.616; 
McMillan  v.  Railroad  Co.,  16  Mich.  102.  The  plaintiff  has 
shown  by  his  proofs  the  unlawful  use  of  its  property  by  the  de- 
fendants, and  when  it  undertookto  show  its  damages,  the  court 
refused  to  allow  it  to  do  so,  and  directed  the  verdict  and  judg- 
ment for  the  defendants.  In  this  he  erred,  and  the  judgment 
must  be  set  aside,  and  a  new  trial  ordered. 

Champlin,  Morse,  and  Campbell,  JJ.,  concurred.    Long, 
J.,  did  not  sit. 

When  Lease  of  Road  Absolves  Company  Owning  it  From  Liability. — See 

International,  etc.,  R.  Co.  v.  Moody,  35  Am.  &  Eng.  R.  R.  Cas.  607  ;  Inter- 
national, etc.,  R.  Co.  V.  Underwood.  34  lb.  570;  notes  32  lb. 410,  411,412; 
Palmer  v,  Utah  &  N.  R.  Co.,  next  case,  and  note. 
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Palmer  et  al. 

V, 

Utah  and  Northern  R.  Co. 

{Idaho  Supreme  Court,  February  8,  1888.) 

Railroad  Companies— Liability  for  Negligence— Lease  to  Another  Com- 
pany.— A  railroad  company  cannot  avoid  the  responsibility  of  operating  its 
road  by  allowing  others  to  have  the  control  and  management  of  its  road- 
bed or  trains  without  the  consent  of  the  power  whence  it  derives  its 
franchise. 

Appeal  from  District  Court,  Bingham  County. 

Action  by  Linnie  M.  Palmer  and  Alfred  Merle  Palmer,  by  W. 
F.  Fisher,  his  guardian  ad  litem,  against  the  Utah  &  Northern 
R.  Co.,  to  recover  damages  for  the  death  of  William  O.  Palmer. 
Defendant  appeals  from  verdict  and  judgment  for  plaintiff. 

P.  L.  Williams  and  W.  H.  Savage  for  appellant. 

Smith  &  Wrighty  H.  M,  Bennett,  and  James  H.  Hawley  for 
respondent. 

Buck,  J. — This  is  an  action  brought  by  the  plaintiff  to  recover 
damages  for  the  death  of  William  0.  Palmer,  alleged  to  have 
been  killed  in  Bingham  county,  on  the  eleventh  day 
of  December,  a.d.   1885,  through  the  negligence  of  ^^ 

the  defendant  in  operating  the  train  upon  which  de- 
ceased was  riding  at  the  time  of  his  death.  The  cause  was 
first  tried  in  1886,  and  on  appeal  to  this  court  a  new  trial  was 
granted.  It  was  tried  a  second  time,  at  the  May  term,  1887,  and 
verdict  rendered  for  the  plaintiffs  for  damages  in  the  sum  of 
$16,702.85  and  costs,  which  was  reduced  to  $10,000  by  the  court 
as  a  condition  upon  which  the  motion  for  new  trial  was  over- 
ruled. It  now  comes  up  on  appeal  from  the  order  overruling 
defendant's  motion  for  a  new  trial  for  errors  occurring  on  the 
second  trial. 

The  appellant  assigns  six  errors  in  his  brief,  upon  which  he 
relies:  (i)  In  overruling  defendant's  demurrer  to  the  second 
amended  complaint ;  (2)  the  refusal  9f  the  court  to 
allow  the  defendant  to  amend  its  answer;  (3)  exces-  ^^JJ^*"*'**' 
sive  damages  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice :  (4)  insufficiency  of  the 
evidence  to  justify  the  verdict ;  (5)  that  the  verdict  was  against 
law ;  (6)  errors  in  law  occurring  at  the  trial  and  specified  in  the 
assignment  of  errors. 
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The  order  of  the  court  in  overruling  the  defendant*sdemurrer 
to  the  second  amended  complaint  was  considered  on  the  former 
appeal  of  this  case,  reported  in  13  Pac.  Rep.  425,  and  sustained, 
and  the  ruling  thereon  becomes  the  law  of  this  case.  ^  2  Hayne 
New  Trial,  §291  ;  Phelan  v.  San  Francisco,  20  Cal.  40 ;  Davidson 
V.  Dallas,  15  Cal.  82  ;  Ex  parte  Sibbald,  12  Pet.  491  ;  Bridge  Co. 
V.  Stewart,  3  How.  413 ;  Supervisors  v,  Kennicott,  94  U.  S.  498: 
The  Lady  Pike,  96  U.  S.  462. 

The  second  error  assigned  is  the  overruling  of  defendant's 
motion  to  amend  its  answer  after  a  new  trial  had  been  granted. 
■otiMto  Amendments  to  pleadings  rest  largely  in  the  discre- 
sBAad  AiMwer  tion  of  the  court ;  and  rulings  thereon  by  the  trial  court 
*'*«''^2""''  ^^^  "^^  ^^  disturbed  on  appeal  except  it  appear  that 
the  exercise  of  such  discretion  has  deprived  the  party 
complaining  of  some  substantial  right.  It  has  been  held  that 
such  amendments  should  not  be  allowed  after  a  new  trial  has 
been  granted,  (Bliss,  Code.  PL  §  430;  Spanagel  v,  Reay,  47  Cal. 
608),  nor  when  the  amendments  offered  denies  matters  before 
admitted  by  the  pleadings  to  be  true.  Bliss  Code  PI.  §  430 ; 
Harrison's  Adm'rs  v.  Hastings,  28  Mo.  346. 

The  complaint  alleges  that  the  defendant  owned  and  operated 
its  railroad  and  was  a  common  carrier  of  passengers  at  the  time 
the  deceased  was  killed,  This  was  not  denied  in  the 
8am»-RMpoii-  answer,  and  was  therefore  admitted  and  taken  as  true 
mtioffrn^  upon  the  first  trial.  The  amended  answer  refused  by 
■ot shifted.  the  court  denies  that  the  defendant  was  operating 
said  road  or  was  a  common  carrier  of  passengers,  and 
alleges  that  said  road  and  trains  upon  it  were  operated  by  an- 
other company,  to  wit,  the  Union  Pacific  R.  Co.  The  refusal  of 
the  court  to  allow  the  amendment  is  clearly  sustained  by  the 
authorities  above  cited.  An  inspection  of  the  proposed  amended 
answer,  however,  sustains  the  ruling  of  the  court  upon  the  addi- 
tional ground  that  it  set  up  no  defence  to  the  action.  Whether 
it  was  intended  to  set  up  matter  in  avoidance  of  facts  alleged  in 
the  complaint  and  not  denied  in  the  answer,  or  to  deny  such 
facts  and  to  set  up  a  new  defence,  is  not  clear.  The  purpose 
seems  to  have  been  to  set  up  new  matter  which  would  shift  the 
responsibility  of  operating  the  defendant's  road  from  the  de- 
fendant to  the  Union  Pacific  R.  Co.,  who  are  alleged  therein  to 
have  been  in  the  exclusive  possession  of  defendant's  road,  and 
the  owners  of  and  operating  the  train  upon  which  deceased  was 
riding  at  the  time  of  the  accident  resulting  in  his  death.  The 
amended  answer  docs  not  explain  the  relation  existing  between 
defendant  and  the  Union  Pacific  R.  It  simply  alleges  that 
said  Union  Pacific  R.  was  at  the  time  and  since  in  the  exclusive 
possession  of  its  roads,  and  operating  its  trains.  All  that  is  set 
up  in  the  said  amended  answer  mi<^ht  be  true,  and  yet  the  Union 
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Pacific  R.  be  but  the  employee  of  defendant.  In  either  event, 
we  think  the  defendant  could  not  so  shift  the  responsibility  of 
operating  the  road  without  the  consent  of  the  power  whence  it 
obtained  its  franchise  ;  and  as  no  such  consent  was  alleged,  the 
proposed  amended  answer  set  up  no  defence  to  the  action,  and 
the  motion  to  file  the  same  was  properly  denied.  Abbott  z^. 
Railroad  Co.,  80  N.  Y.  2j  ;  Railroad  v,  Mayes,  49  Ga,  355 ;  15 
Am.  Rep.  678  ;  Railroad  Co.  v.  Brown,  17  Wall.  445  ;  2  Ror. 
R.  R.  1115,  §  22. 

The  third  point  made  by  appellant  is  that  the  damages  allowed 
by  the  jury  were  excessive,  appearing  to  have  bcch 
given  under  the  influence  of  passion  and  prejudice.  ^eatL***''"" 
Our  Code,  section    142,  provides  that  in  actions  of 
this  nature  **  such  damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  just." 

The  fourth  alleged  error  urged  by  appellant  is  that  the 
evidence  is  insufficient  to  sustain  the  verdict.  An  examination 
of  the  evidence  fails  to  convince  the  court  that  either  the  third 
or  fourth  assignment  of  error  is  well  taken. 

The  fifth  error  assigned  by  appellant  is  that  the  verdict  is 
against  law  ;  and  the  sixth  errors  of  the  court  occurring  on  the 
trial. 

It  is  urged  under  these  two  points  that  the  jury  disregarded 
the  instructions  of  the  court  in  finding  the  damages  given  the 
plaintiffs,  and  that  the  court  erred  in  its  ruling  as  to  the  admis- 
sion of  evidence  and  as  to  the  amendments  of  the  pleadings. 
The  ruling  as  to  the  pleadings,  we  have  already  considered.  We 
have  carefully  examined  the  instructions  of  the  court  and  the 
rulings  as  to  the  admission  of  evidence,  and  find  no  error. 

No  error  appearing  on  the  record,  the  judgment  is  affirmed. 

Hays,  C.J.,  and  BrODERICK,  J.,  concurring. 

Railroad  Companies— Liabilities— Lease  of  Road  to  Another.— It  is  held, 
by  the  supreme  court  of  South  Carolina,  in  the  case  of  Harmon  v.  Colum- 
bia &  G.  R.  Co.  (S.  C).  5  S.  E.  Rep.  835,  that  a  railroad  corporation  is 
not  relieved,  from  the  obligations  imposed  by  its  charter,  by  the  lease  of  its 
road  to  another  company.     The  court  say  : 

"  When  a  railroad  company  accepts  a  charter,  it  assumes  the  performance 
of  all  the  duties  to  the  public  which  are  imposed  upon  it  by  the  charter  or 
the  general  laws  of  the  state,  and  it  cannot  be  permitted  10  escape,  from  the 
obligations  thus  imposed  upon  it,  by  transferring  its  chartered  rights  and 
privileges  either  to  an  individual  or  to  another  corporation.  A  corporation 
must  of  necessity  always  act  through  individuals ;  and  whether  such  in- 
dividuals are  called  its  officers  or  agents,  or  its  lessees,  cannot  affect  the 
question  of  its  liability  to  perform  the  obligations  which  it  has  incurred  \j\ 
consideration  of  the  grant  of  its  chartered  rights  and  privileges.  It  can- 
not be  permitted  to  enjoy  the  benefits  conferred  by  its  charter  without 
incurring  the  responsibilities  incident  thereto.  As  was  said  in  one  of  the 
cases,  if  it  were  otherwise,  a  railroad  company,  by  leasing  its  road  to  irre- 
sponsible persons,  might  enjoy  all  the  benefits  conferred  by  its  charter,  and 
practically  leave  the  public  generally,  as  well  as  individuals,  without  any 
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of  the  protection  which  the  obligations  imposed  upon  the  company  by  its 
charter,  as  well  as  the  general  law  of  tlie  state,  were  designed  to  aflPord. 
Accordingly,  we  find  it  laid  down  by  Mr.  Justice  Davis,  in  the  case  of  Rail- 
road Co.  V.  Brown,  17  Wall.  450,  as  *  the  accepted  doctrine  in  this  country, 
that  a  railroad  corporation  cannot  escape  the  performance  of  any  duty  or 
obligation,  imposed  by  its  charter  or  the  general  laws  of  the  state,  by  a 
voluntary  surrender  of  its  road  into  the  hands  of  lessees.'  This  doctrine 
was  recognized  and  affirmed  by  this  court,  in  Banic  v.  Railway  Co.,  25  S.  C. 
222,  although  tlie  court,  in  that  case,  not  because  any  doubt  was  entertained 
as  to  the  soundness  of  the  doctrine  just  laid  down,  did  state,  merely  as  an 
additional  reason  for  the  conclusion  there  reached,  that  the  contract  there 
was  made  with  the  lessor  and  not  with  the  lessee." 

The  supreme  court  of  Texas  held,  in  the  case  of  Gulf,  C.  &  S.  F.  R.Co.  v. 
Morris,  67  Tex.  692  ;  s.  c,  35  Am.  &  Eng.  R.  R.  Cas.  94.  that  corporations 
organized  for  public  purposes  cannot,  by  a  contract  of  sale,  lease,  or 
otherwise,  absolve  themselves  from  the  obligations  which  form  the  main 
consideration  for  giving  them  a  corporate  existence,  except  it  betaken  by 
the  consent  of  the  state,  given  through*  the  charter  or  in  some  othei 
manner. 

It  is  well  settled  that  a  railroad  company  cannot  escape  the  performance 
of  any  duty  or  obligation,  imposed  by  its  charter  or  by  the  general  law  of 
the  state,  by  a  transfer  or  lease  of  its  road,  or  a  voluntary  surrender  thereof, 
into  the  hands  of  the  trustee  of  its  own  selection;  nor  can  it  in  this  manner 
relieve  itself  from  liability  of  wrongs  or  injuries  subsequently  done  to 
persons  or  property  in  the  negligent  operation  of  its  road.  See  Mason  & 
A.  R.  Co.  V,  Mayes.  49  Ga.  355 ;  Chciago  &  R.  I.  R.  Co.  v.  Whipple.  22  III. 
105  ;  Ohio  &  M.  R.  Co.  v.  Dunbar,  20  111.  623 ;  Tliompson  v.  New  Orleans  & 
C.  R.  Co.,  10  La.  An.  403;  Braslin  v.  Somerville  H.  R,  Co.,  145  Mass.  64; 
Lani»ley  v.  Boston  &  M.  R.  Co.,  76  Mass.  (10  Gray)  103;  Freeman  v.  Min- 
neapolis &  St.  L.  R.  Co.,  28  Minn.  443;  Abbot  v.  Johnston,  G.  &  K.  H. 
R.  Co.,  80N.Y.  29;s.c.,  36  Am.  Rep.  572  ;  Lakin7^  WillimetteVal.  &C.  R. 
Co..  I3  0reg.436;  s.c,  26  Am.&  Eng.  R.  R.  Cas.  61  \\  Nelson  7/.  Vermont  &  C. 
R.Co.  26  Vt.  717;  Nagle^/.  Alexander  &  F.  R.Co.,  83  Va.  707;  s.c,  32  Am. 
&  Eng.  R.  R.  Cas.  401  ;  Washington  &  A.  «i  G.  R.  Co.  v.  Brown,  84  U.  S. 
(17  Wall.)  445  :  bk.  21.  L.  ed.  675  ;  York  &  M.  L.  R.  Co.  v.  Winans,  58  U.  S. 
(17  How.)  30;  bk.  15,  L.  ed.  27;  Graham?/.  Northeastern  R.Co.,  18 C.  B. 
N.  S.  229;  Abbot  V.  Gloversville  &  K.  H.  R.  Co.,  21  Alb.  L.  J.  193;  and 
see,  ante.  Backus  v,  Detroit,  etc.,  R.  Co.,  436,  and  note,  442. 

It  is  said,  by  the  supreme  court  of  Illinois,  in  Balsley  v.  St.  Louis,  A.  &T. 
H.  R.  Co.,  1 19  111.  68 ;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  497,  that  the  ground  of 
the  liability  of  a  railway  company,  which  has  leased  its  land  to  another 
company,  for  the  acts  of  the  lessee,  is  not  merely  that  the  lessee  is  the  agent 
of  the  lessor,  but  that  the  lessor,  in  consideration  of  the  grant  by  its  charter, 
undertool^  the  performance  of  duties  and  obligations  toward  the  public, 
and  that  public  policy  requires  that  it  should  not  be  relieved  therefrom 
without  the  consent  of  the  legislature.  See  Singleton  v.  Southwestern  R. 
Co..  70  Ga.  464;  Ohio  &  M.  R.  Co.  ?/.  Dunbar,  20  III.  624;  Thomas  t/. 
West  Jersey  R.  Co.,  loi  U.  S.  (11  Oito)  83  ;  bk.  25.  L.  ed.  950;  Washington, 
A.  &  G.  R.  Co.  V.  Brown.  84  U.  S.  (17  Wall.)  450,  451  ;  bk.  21,  L.  ed.'675 ; 
York  &  M.  L.  R.  Co.  v.  Winans,  58  U.  S.  (17  How.)  39;  bk.  15,  L.  ed.  27. 

Same— Authority  to  Lease.— It  is  said,  in  the  case  of  Larkin  ?/.  Willimetle 
Val.  &  C.  R.  Co.,  13  Oreg.  436.  that  it  is  regarded  as  settled  that,  where  one 
railroad  company  is  authorized  by  law  to  contract  or  lease  its  road  to  an- 
other company,  it  is  not  responsible  for  the  torts  committed  by  the  other 
company  in  the  running  of  its  trains  or  the  management  of  the  road.  See 
Mahoney  v.  Atlantic  &  St.  L.  R.  Co.,  63  Me.  68;  Ditchett  v,  Spuyten 
Duyval  K.  Co.,  67  N.  Y.  425. 
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Norwich  and  Worcester  R.  Co. 

V, 

City  of  Worcester. 

{Massachusetts  Supreme  Judicial  Court,  October  19,  1888.) 

Railroad  Company — Lease  of  Road — Injury  to  Property — Rights  of  Lessor. 

— Underlease  of  a  railroad  company  including  all  lands  on  which  the 
depot  grounds,  etc.,  were  and  might  thereafter  be  located,  and  including 
such  new  ground  as  might  thereafter  be  acquired, — lands  afterwards  ac- 
quired for  depot  grounds  do  not  pass  to  the  lessee  immediately ;  and  the 
lessor  is  entitled  to  recover  damages  for  any  injuries  thereto  while  they 
are  in  his  possession,  being  graded  and  prepared. 

Same— Action  by  Lessor — Evidence. — In  an  action  by  the  lessor  to  recover 
for  such  damage,  the  admission  of  evidence,  that  the  lessee  requested  the 
lessor  to  construct  a  retaining  wall,  is  harmless  error,  the  evidence  being 
immaterial,  and  could  not  in  any  way  have  injured  the  defendant. 

Exceptions  from  Superior  Court,  Worcester  County. 

Petition  by  the  Norwich  &  Worcester  R.  Co.  against  the  city 
of  Worcester,  for  damages  sustained  by  lowering  the  grade  of 
Southbridge  street. 

Verdict  for  plaintifT,  and  defendant  excepted. 

71  G.  Kent  and  G.  T.  Dewey  for  plaintiff. 

F.  P.  Goulding  for  defendant. 

W.  Allen,  J. — The  petitioners  in  1885  took  certain  land  under 
St.  1884,  €•  157,  for  a  new  Station  and  yard  in  the  city  of  Wor- 
cester ;  and  before  the"  land  was  fitted  or  used  for  rail- 
road purposes  it  was  injured  by  reason  of  the  lower-  ^***"' 
ing  of  the  grade  of  an  adjoining  street.  To  this  petition  for  dam- 
ages, it  is  objected  that  the  petitioner  had  no  greater  interest  in 
the  land  than  that  of  lessor.  In  1869,  the  plaintiff  made  a 
lease  for  100  years  of  its  railroad,  including  the  old  station  and 
yard  at  Worcester,  to  the  Boston,  Hartford  &  Erie  Co.,  whose 
successor  is  the  New  York  &  New  England  R.  Co.  After  the 
new  station  buildings,  tracks,  and  yard  were  completed,  they  were 
taken  possession  of  by  the  New  York  &  New  England  R.  Co., 
and  the  old  location  discontinued.  The  question  is  whether  the 
land  came  under  the  operation  of  the  lease  when  it  was  taken 
by  the  petitioner,  or  when  it  was  fitted  for  use  and  taken  pos- 
session of  by  the  lessee  as  part  of  the  railroad.  The  lease  was 
of  the  railroad  -of  the  lessor,  extending  from  Worcester  to 
Allyn's  Point,  in  Connecticut,  "  together  with  all  the  lands  on 
which  said  railway  is  or  shall  be  located  within  said  terminal 
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points,  and  which  are  connected  with  the  uses  of  said  rail- 
way," and  all  rights  and  privileges  connected,  and  all  tracks, 
depor  grounds,  buildings,  etc.,  **  now  used  and  belonging  and 
to  be  used  or  belonging  or  in  any  wise  appertaining  to  said 
road,"  etc.  Another  provision  of  the  lease  relates  to  a  cliange 
of  the  road  and  station  grounds  in  Worcester  or  any  other  place, 
and  provides  for  the  purchase  of  land  for  that  purpose,  and 
for  the  cost  of  the  new  line,  grounds,  and  buildings,  and  that 
"  the  new  track,  grounds,  and  buildings  shall  be  included  under 
this  indenture  of  lease,  for  the  same  time  and  upon  the  same 
terms   and  conditions  that  the    railway  is   herein    leased."     It 

seems  clear  that  it  was  not  the  intention  of  the  par- 
i^ndparw  ^j^g  that  land  purchased  for  the  construction  of  a 
^aUmmuT*^  new  station  and  yard  should  come  under  the  lease 
ywd.  as  soon  as  purchased.     The  lease  was  of  a  completed 

road  ready  to  be  used  by  the  lessee.  The  road-bed, 
buildings,  and  all  the  leased  property  was  to  be  maintained  and 
kept  in  repair,  and  replaced  when  destroyed,  by  the  lessee.  The 
lessee  had  authority  to  improve  the  road,  and  the  lessor  was 
bound,  at  the  request  of  the  lessee,  to  do  all  lawful  corporate 
acts  to  enable  the  lessee  at  its  expense  to  improve  the  railroad, 
or  mak^  addition  to  lands.  In  everything  except  in  the  change 
of  station  grounds  and  buildings,  the  lessee  was  to  be  the  actor, 
and  to  furnish  the  funds.  In  regard  to  that,  the  lessor  was  to  be 
the  actor;  was  to  sell,  with  the  consent  of  the  lessee,  the  old,  and 
to  procure  the  new,  and  to  furnish  the  means  from  the  proceeds 
of  sales  or  from  its  own  bonds  (the  interest  on  which  the  lessee 
was  to  pay).  It  was  to  purchase  and  grade  the  land,  erect  the 
buildings,  and  lay  the  tracks;  and  not  the  land  when  purchased, 
but  "  the  new  track,  grounds,  and  buildings,*'  were  to  come  under 
the  lease.  Land  purchased  by  the  lessor  which  was  not  con- 
nected with  the  roads,  but  was  intended  for  future  use  after  it 
should  be  fitted  and  prepared,  would  not  be  land  on  which  the 
road  was  located,  and  would  be  no  part  of  the  road.  It  would 
be  land  procured  for  the  purpose  of  changing  the  road,  and 
until  the  change  should  be  made,  and  the  new  tracks  put  in 
connection  with  the  road,  it  would  not  become  a  part  of  it.  In 
this  case  the  land  was  not  purchased,  but  was  taken,  and  prepara- 
tions  for  a  change  of  location  made,  by  authority  and  direction 
of  the  statute.  It  does  not  appear  that  it  was  done  under  the 
lease,  or  with  the  assent  of  the  lessee.  The  land,  having  been 
taken  und^r  the  statute,  was  being  graded  and  prepared,  for  the 
new  location  and  station  required  by  the  statute,  when  the 
damage  was  done.  It  was  in  possession  of  the  lessor.  There 
were  no  tracks  or  buildings  upon  it,  and  it  was  not  connected  or 
used  with  the  railrond.  It  remained  in  the  possession  of  the 
lessor  until  the  tracks,  grounds,  and  buildings  were  completed 
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ready  for  use,  and  then  "the  premises  were  turned  over  to  the 
lessee."  We  are  of  opinion  that  they  did  not  come  under  the 
operation  of  the  lease  until  the  possession  was  thus  taken  by 
the  lessee,  and  that  the  rulings  asked  for  by  the  respondent  were 
properly  refused. 

The  only  other  exception  is  to  the  admission  of  evidence  that 
a  demand  to  build  the  retaining  wall  was  made  by  the  lessee  upon 
the  lessor.     The  exceptions  state  that  this  evidence 
was  admitted  de  bene,  and   was  not  afterwards  re-  KTide»«e«r 
ferred  to  by  court  or  counsel.     The  amount  of  dam-  b^w*^^.. 
age  claimed  by  the  petitioner  was  the  expense  of  ingwau. 
building  the  wall.     We  do  not  see  how  the  evidence 
was  material.     If  it  had  been  contended  for  the  respondent  that, 
after  the  lessee  had  accepted  the  premises  without  the  wall,  the 
lessor  had  no  interest  in  it,  or  that  for  any  reason  it  was  neces- 
sary to  show  a  demand  for  the  wall  by  the  lessee,  it  might  have 
been  competent.     But  it  does  not  appear  that  any  demand  was 
necessary.     As  it  was,   it  could  have   had  no    effect  unless,  to 
forestall  such  an  argument.     It   seems   to   have   been  in.  fact, 
and  to  have  been  regarded  by  the  court,  as  immaterial  when 
offered,  but  as  something  which  might  in  some  possible  aspect 
of  the  case  become  material,  and  to  have  been  no  further  regarded 
by  any  one.     It  was  not  received  as  an  expression  of  the  opinion, 
of  the  officer  who  made  the  demand,  that  a  wall  was  necessary. 
It  was  immaterial  evidence,  by  which  the  respondent  was  not 
injured. 

Exceptions  overruled. 


Rue 

V. 

Missouri  Pacific  R.  Co. 

(Texas  Supreme  Court,  May  15,  1888.) 

Regulation  of  Railroad  Companies  by  Statute — Contract  with  Employee — 
Ratification.— Under  section  818,  Mo.  Rev.  Stat.,  providing  that  no  officer 
or  employee  of  any  railroad  corporation  shall  be  interested  in  fiirnishinp 
supplies  to  sucli  corporation,  nor  in  the  business  of  transportation,  as  a 
rommon  carrier,  of  freip:ht  or  pjissenpftrs  over  the  works  owned,  leased,  or 
operated  by  the  company  of  which  he  is  officer  or  employee  ;  a  contract 
entered  into  with  a  railroad  company,  orj^anizcd  under  the  Missouri  laws 
and  operating  a  road  in  another  state,  by  a  stock  agent  of  the  company 
leasing  for  a  term  of  years,  certain  of  the  company's  stock-yards  in  such 
other  state,  in  consideration  of  his  receiving  from  the  company  one  dollar 
36  A.  &  E.  R.  R.  008.-29 
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per  car-load  for  loading  and  unloading  stock  which  he  is  to  feed,  and 
charge  and  collect  the  expenses  against  shippers  ;  is  void  in  its  inception 
And  cannot  be  validated  by  ratification. 

Commissioner's  decision. 

Appeal  from  Grayson  County  District  Court. 

This  was  an  action  by  R.  H.  Rue  against  the  Missouri  Pacific 
R.  Co.  to  recover  damages  for  breach  of  a  contract  of  lease. 
The  plaintiff  appeals  from  a  judgment  for  defendant. 

//are  &  //cad  for  appellant. 

R,  C.  Foster  and  A.  E.  Wilkinson  for  appellee. 

Acker,  J. — In  the  spring  of  1881,  appellant  entered  into  a 
parol  contract  with  Hill,  the  general  freight  agent  of  appellee, 
to  become  stock  agent  for  appellee  at  a  salary  of  $2,000  a  year, 
y««tfc  *^"^  ^^  lease  from  appellee  its  stock-yards  at  Vinita 

and  Muscogee,  in  the  Indian  Territory,  and  at  Deni- 
son  and  Gainesville,  in  Texas,  for  a  term  of  five  years,  at  the 
annual  rental  of  $800  per  year,  payable  quarterly  in  advance ; 
appellee  to  pay  him  one  dollar  a  car  for  loading  and  unloading 
stock,  he  to  furnish  forage  for  stock,  to  be  charged  against  ship- 
pers, collected  by  appellee,  and  paid  to  him.  A.  A.  Talmage, 
general  manager  of  appellee's  road,  was  in  Denison  when  the 
contract  was  entered  into  between  Hill  and  Rue,  and  assented  to 
it.  Appellant  immediately  entered  upon  the  performance  of 
his  duties  under  the  contract,  both  as  stock  agent  and  lessee  of 
the  yards,  and  soon  thereafter  made  a  contract  with  J.  S.  Tal- 
mage, brother  of  A.  A.  Talmage,  by  which  J.  S.  Talmage 
became  the  owner  of  two-thirds  interest  in  the  stock-yards  con- 
tract. On  June  i,  1881,  that  part  of  the  contract  relating  to 
the  lease  of  the  stock-yards  was  reduced  to  writing,  and  executed 
in  the  city  of  St.  Louis,  Mo.,  by  being  signed,  "  The  Missouri 
Pacific  R.  Co.,  By  A.  A.  Talmage,  General  Manager,"  and 
"  R.  H.  RUE;"  J.  S.  Talmage  not  appearing  to  be  a  party  to 
the  contract.  Appellant  continued  to  operate  the  stock-yards 
under  his  lease,  paying  rent,  and  receiving  pay  for  his  services 
from  appellee,  until  in  February,  1883,  when  he  received  notice 
from  appellee  to  surrender  the  yards.  Appellant  refused  to 
obey  this  notice,  and  continued  to  run  all  the  yards  until  May 
I,  1883,  when  appellee  took  forcible  possession  of  the  Denison 
yards,  and  discontinued  all  business  at  the  Vinita  yards.  Ap- 
pellant continued  in  possession  of  all  yards  named  in  the  con- 
tract, except  the  Denison  yards,  and  continued  to  operate  them 
down  to  the  time  of  the  trial,  and  was  paid  by  appellee  for  his  ser- 
vices according  to  the  contract,  but  appellee  refused  to  receive 
from  appellant  the  rents  due  on  the  contract  after  it  took  pos- 
session of  the  Denison  yards.  This  suit  was  brought  by  appel- 
lant to  recover  damages  for  breach  of  the  contract  of  lease  by 
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depriving  him  of  the  division  yards,  and  discontinuing  the  busi- 
ness at  the  Vinita  yards.  The  stock-yards  were  the  property  of 
the  Missouri,  Kansas  &  Texas  R.  Co. ;  appellee  being  lessee  of 
the  railroad,  property,  and  franchises  of  that  company.  A.  A. 
Talmage  was  appointed  manager  of  the  Missouri,  Kansas  & 
Texas  R.  Co.  on  December  1,  1880,  and  continued  in  the  same 
position  for  appellee,  when  the  road  came  into  its  hands.  Ap- 
pellant ceased  to  be  stock  agent  in  October,  1882.  The  written 
contract  of  lease  executed  on  June  i,  1881,  was  offered  in  evi- 
dence by  appellant  and  was  objected  to  by  appellee  on  the  fol- 
lowing grounds :  "  Because  said  instrument  is  not  shown  to 
have  been  executed  by  defendant,  or  by  any  one  by  it  there- 
unto lawfully  authorized,  and  because  it  is  not  shown  to  have 
been  executed  by  any  one  authorized  thereunto  by  writing; 
because  it  does  not  appear  to  have  been  executed  by  an  officer 
authorized  by  law,  and  is  not  under  the  corporate  seal,  and  no 
authority  from  defendant  for  its  execution  is  shown ;  and  be- 
cause the  acts  shown  and  relied  on  as  acts  of  ratification  thereof 
were  not  done  by  any  person  shown  to  have  authority  to  ratify 
said  instrument ;  and  because  said  acts  were  not  shown  to  have 
been  done  by  any  person  authorized  by  writing  to  ratify  the 
same,  nor  by  any  person  having  authority  to  ratify  the  same, 
given  by  said  corporation  or  its  stockholders,  or  by  its  board  of 
directors,  nor  with  any  knowledge  on  the  part  of  said  stockhold- 
ers, nor  of  said  directors,  or  any  one  representing  said  corpora- 
tion, of  the  existence  or  terms  of  said  lease  ;  and  because  such 
acts  were  not  in  themselves  sufficient  to  constitute  a  ratification 
under  the  circumstances  under  which  they  were  done  ;  and  be- 
cause said  lease  is  unlawful,  beyond  the  power  of  the  corpora- 
tion to  make,  contrary  to  public  policy,  and  void."  The  objec- 
tion was  sustai^ied,  the  lease  excluded,  and  judgment  rendered 
for  appellee. 

It  does  appear  from  the  findings  of  the  court  whether  the 
objection  was  sustained  upon  a  part  only  or  all  of  the  grounds 
stated.     If  any  one  of  these  grounds  was  sufficient  to 
support  the  objection,  then  the  ruling  of  the  court    Anthortty  to 
must  be  sustained.     Under  the  view  we  entertain  of    «»*•  !••»•. 
the  law  of  the  case,  it  is  not  necessary  to  consider  all 
of  them.     It  is  contended  by  appellant  that  the  appointment  of 
A.  A.  Talmage  to  the  position  of  general  manager,  together 
with  the  control  exercised  by  him  over  the  stock-yards  by  virtue 
of  his  office,  conferred  upon  him  authority  to  make  the  lease.  • 
Article   548   of  our  statutes  provides  that   no  state  of   inheri- 
tance  or  freehold,   or  for  a  term   of  more  than  one  year,   in 
lands  and  tenements,  shall  be  conveyed  from  one  to  another, 
unless  the  conveyance  be  declared  by  an  instrument  in  writing, 
subscribed  and  delivered  by  the  party  disposing  of  the  same,  or 
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by  his  agent  thereunto  authorized  by  writing.  The  lease  being 
for  a  term  of  more  than  one  year,  to  be  valid,  must  have  been 
executed  by  appellee,  or  by  its  agent  thereunto  authorized  by 
writing.  There  is  no  pretense  that  Talmage  ever  had  any  ex- 
press authority,  by  resolution  of  the  board  of  directors  or  other- 
wise, to  make  the  lease.  We  understand  the  word  *'  thereunto," 
used  in  the  statute  quoted,  to  mean,  unto  this  or  that :  that  is, 
the  particular  thing  done.  We  do  not  think  the  power  to  con- 
trol and  manage  the  yards,  which  were  necessary  appurtenances 
to  carrying  on  the  business  of  common  carrier  of  stock,  carried 
with  it  the  power  to  dispose  of  the  yards  by  leasing  them,  and 
throwing  over  their  management  and  control  to  another.  Ap- 
pellee owes  its  existence  to  the  constitution  and  laws  of  the 
state  of  Missouri,  under  and  by  virtue  of  which  it  obtained  its 

being,  and  from  which  it  derived  all  its  powers.  Nat- 
rt*"k***  V^^  ^^^^  persons  may  make  any  contract  or  perform  any 
T^.  ***"        «^ct  not  prohibited  by  law,  while  artificial  persons 

(corporations)  can  do  only  those  things  which»  by 
express  grant  or  necessary  implication,  they  are  authorized  or 
empowered  to  do  by  the  laws  of  the  state  under  which  their 
charters  were  obtained.  The  laws  of  Missouri  (section  8i8  of 
the  Revised  Statutes)  provides  that  no  president,  director,  offi- 
cer, employee  of  any  railroad  corporation  operating  a  railroad 
shall  hereafter  be  interested  in  any  manner,  directly  or  indi- 
rectly, in  furnishing  materials  or  supplies  to  such  company; 
nor  shall  any  such  officer,  agent  or  employee  of  any  railroad 
company,  or  any  other  corporation,  owning  or  controlling  or 
managing  a  railroad,  be  interested  directly  or  indirectly,  in  the 
business  of  transportation,  as  a  common  carrier  of  freight  or 
passengers,  over  the  works  owned,  leased,  controlled  or  oper- 
ated  by  the  corporation  of  which  he  is  an  officer,  agent  or  em- 
ployee. That  appellant  was  the  stock  agent  and  employee  of 
appellee  at  the  time  the  contract  of  lease  was  executed,  there  is 
no  controversy.  It  is  equally  clear  to  us  that,  by  the  term  of 
the  contract,  he  became  interested  in  furnishing  supplies  [forage 
for  live-stock]  to  appellee,  and  that  he  became  also  interested  in 
the  business  of  transportation  as  common  carrier  over  the  roads 
operated  by  appellee.  Under  the  law,  appellee,  as  common 
carrier,  was  bound  to  transport  live-stock,  and  to  furnish  forage 
for  their  sustenance.  The  forage,  so  furnished  by  appellant, 
was  furnished  to  the  company,  and  the  suppjying  of  forage  was 
an  indispensable  part  of  the  business  of  common  carrier  of  that 
kind  of  freight.  Had  the  contract  been  entered  into  by  the 
president  and  secretary  of  the  company,  after  resolution  adopted 
by  the  board  of  directors  authorizing  them  to  make  it,  and  had 
it  been  executed  with  strict  observance  of  all  formalities^  it 
would  have  been  void,  because  it  was  prohibited  by  the  laws  of 
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the  state  from  which  appellee  derived  its  existence  and  its  pow- 
ers. Story,  Confl.  .Law,  174,  175,  and  note  a;  Matthews  v. 
Skinker,  62  Mo.,  331  ;  Black  v.  Canal  Co.,  22  N.  J.  Eq.  422.  We 
think  this  statute  of  Missouri  a  wise  and  beneficent  law,  and 
that  it  applies  to  all  corporations  chartered  under  the  laws  of 
that  state,  without  regard  to  whether  the  prohibited  contract  is 
to  be  performed  within  or  without  that  state.  We  think  it 
wholly  immaterial  whether  the  instrument  be  called  a  lease  or  a 
contract;  it  was  prohibited  by  the  laws  of- Missouri,  to  which 
those  dealing  with  appellee  must  look  to  see  what  contracts  it 
could  make.  No  acts  of  ratification  can  validate  or  make  effec- 
tive that  which  is  void. 

We  deem  it  unnecessary  to  consider  other  questions  pre- 
sented. We  are  of  opinion  that  the  court  did  not  err  in  exclud- 
ing the  contract  of  lease,  and  that  the  judgment  of  the  court 
below  should  be  affirmed. 

Stayton,  J.  C.  Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  and  the  judgment  affirmed. 


Pittsburgh  and  Connellsville  R.  Co. 

V. 

Shaw. 

(Pefmsyhfonia  Supreme  Ctmrt,  May  21,  1888. 

Contract  for  Construction  of  Telegraph  Line— Breach—Damages. — 
Where  a  railroad  company  made  an  agreement  with  a  telej^raph 
company  to  extend  its  line  from  Connellsville  to  Uniontown.  Penn- 
sylvania, on  condition  that  defendant  should  have  the  collections  for 
-messages  taken  at  Uniontown  to  go  to  points  on  the  company's  line 
to  which  arrangement  the  plaintiff;  in  whose  name  the  action  is  prose- 
cuted, became  a  party,  agreeing  with  the  railroad  company  to  erect  and 
complete  said  extension  in  consideration  of  one  half  of  the  receipts 
thereof,  no  charge  to  be  made  for  the  railroad  business  ;  on  the  lease  of 
said  line  to  another  telegraph  comi>any  provision  was  made  by  agreement, 
between  defendant  and  said  new  company,  whereby  defendant  was  to 
have  the  gross  receipts  of  the  Connellsville  &  Uniontown  line,  /leiii,  that 
the  plaintiff  having  built  the  line  as  he  agreed,  was  entitled,  in  pursuance 
'of  the  aforesaid  stipulations,  to  one  half  of  all  the  earnings  01  the  tele- 
l^ph  line  from  Connellsville  to  Uniontown,  including  intermediate  sta- 
tions. 

Same — Action  for  Breach — Report  of  Referee. — In  an  action  to  recover 
damages  for  breach  of  an  agreement  to  pay  over  the  earnings  of  a  certain 
•line  of  telegraph  during  a  period  of  years,  the  report  of  a  referee  giving 
■the  sum  \n  gross  for  each  office  on  the  line  to  which  the  plaintiff  is  en- 
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titled,  will  not  be  set  aside  for  failure  to  give  the  annual  earnings  of  each 
office,  or  the  average  annual  receipts  of  two  or  more  of  them. 

Same — Wire  to  be  Used  in  Business — Breach  of  Contract — Damages. — 
Where  an  agreement  of  plaintiff  to  erect  a  telegraph  along  the  line  of  de- 
fendant's railroad,  in  consideration  of  one  half  the  receipts  thereof,  con- 
tains a  privilege  to  the  railroad  of  putting  an  additional  wire  upon  the 
poles  of  plaintiff  to  be  used  for  the  business  of  the  railroad  only,  and  upon 
the  exercise  of  such  privilege  the  contract  for  maintenance  and  working 
of  the  line  on  the  part  of  the  railroad  company  should  cease,  Ae/d,  that 
the  use  of  such  wire  for  commercial  as  well  as  railroad  purposes  entitled 
the  plaintiff  to  damages  based  on  the  earnings  of  the  line  with  the  addi- 
tional wire. 

Same— Acts  Ultra  Vires — Defence  of— Estoppel. — ^The  defence  that  a  con- 
tract on  the  part  of  a  railroad  company  to  maintain  and  operate  a  tele- 
graph line  is  u//ra  vires  is  not  available  to  the  defendant  in  this  action. 

Error  to  the  Common  Pleas  of  Fayette  County,  to  review  a 
judgment  in  favor  of  the  plaintiff  in  an  action  of  covenant,  af- 
firmed. 

The  case  was  referred  to  A.  D.  Boyd,  Esq.,  under  the  provis- 
ions of  the  act  of  1874. 

On  the  hearing,  the  defendant  submitted  certain  points  to 
the  referee  which,  in  effect,  presented  the  claim  that  the  con- 
tract in  suit  was  ultra  vires  of  the  defendant  railroad  company, 
and  that  there  was  no  evidence  to  justify  a  finding  in  favor  of 
the  plaintiff.     These  points  were  refused. 

The  referee  filed  his  original  decision  on  September  3,  1887, 
and  on  the  same  day  judgment  was  entered  thereon  in  accord- 
ance with  its  findings,  by  the  prothonotary.  On  September  20^ 
1887,  the  defendant  filed  exceptions  to  the  findings  of  fact,  the 
answers  to  points,  and  conclusions  of  law  of  the  referee. 

September  22,  1887,  the  referee  filed  the  following  decision  as 
modified  after  exceptions,  in  which  decisions  the  nature  of  the 
exceptions  is  stated : 

The  undersigned,  to  whom  was  referred  the  above  case,  as  ap- 
pears by  the  certificate  hereunto  attached,  makes  report : 

That,  after  acceptance  of  said  appointment  and  filing  in  the 
office  of  the  prothonotary  the  affidavit  required  by  the  act  of 
May  14,  1874,  section  2,  he  met  the  attorneys  of  the  parties, 
plaintiff  and  defendant,  at  his  office  in  Uniontown,  from  time 
to  time  in  accordance  with  agreement.  At  these  meetings  tes- 
timony was  taken  and  the  argument  of  counsel  thereon  was  con- 
cluded January  15,  1887. 

The  plaintiff  sues  to  recover  damages  for  breach  of  covenants 
contained  in  an  article  of  agreement  entered  into  between  James 
L.  Shaw  and  the  defendant  company  on  the  6th  day  of  March, 
1865.  The  evidence  shows  that  an  article  of  agreement  under 
seal,  between  the  Pittsburgh  &  Connellsville  R.  Co.  and  the 
United  States  Telegraph  Co.,  was  made  and  entered  into  on 
the  first   day  of   March,  1865,  by  the  terms  of  which  the  said 
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railroad  company  agreed  to  build  a  good  and  substantial  line  of 
telegraph,  by  the  route  of  the  Fayette  County  R.,  connecting 
the  terminus  of  the  said  United  States  Telegraph  Co/s  line  at 
Connellsville,  Fayette  County,  Pennsylvania,  with  Uniontown 
in  said  county,  and  have  opened  in  Uniontown  a  telegraph 
office  for  commercial  and  railroad  business ;  and  it  was  further 
stipulated  in  said  agreement  that  all  money  or  moneys  collected 
for  messages  at  Uniontown,  to  pass  over  any  line  owned  or  con- 
trolled by  the  United  States  Telegraph  Co.,  should  be  retained 
by  the  Uniontown  office  for  the  benefit  of  the  railroad  company, 
saving  and  excepting  such  portion  of  said  money,  or  moneys  as 
should  be  received  for  other  lines  than  those  owned  or  con- 
trolled by  said  United  States  Telegraph  Co.,  which  were  to  be 
paid  to  said  company.  There  were  other  stipulations  in  this 
agreement  but  they  have  no  bearing  on  this  case. 

The  Pittsburgh  &  Connellsville  R.  Co.,  defendant,  and  James 
L.  Shaw,  of  plaintiffs,  on  the  6th  day  of  March,  1865,  made  and 
entered  into  a  written  contract,  under  seal,  whereby  the  said 
James  L.  Shaw  agreed  and  undertook  to  build  a  telegraph  line 
from  Connellsville  to  Uniontown,  for  and  in  consideration  of  the 
undertakings  and  agreement  by  the  said  railroad  company,  that 
upon  the  erection  and  completion,  by  the  said  James  L.  Shaw, 
of  the  said  Hne  of  telegraph,  that  the  said  railroad  company 
would,  at  the  proper  cost  and  expense  of  said  company,  furnish 
competent  and  skilful  operators  for  working  the  said  telegraph 
line,  as  also  offices,  batteries,  and  all  other  material  needed  to 
successfully  work  said  telegraph  line,  and  to  keep  the  same  in 
good  order  and  repair,  the  natural  wear  and  tear  excepted.  The 
said  railroad  company  to  have  the  privilege  of  transmitting  all 
messages  for  the  working  or  management  of  the  said  railroad 
free  and  without  cost,  and  to  pay  to  the  said  Shaw,  the  one  half 
of  all  its  earnings  subject  to  the  aforesaid  contract  between  the 
said  railroad  company  and  the  United  States  Telegraph  Co. 

The  defendant  company,  in  its  agreement  with  James  L, 
Shaw  aforesaid,  further  agreed  to  account  for  and  pay  over  to 
the  said  James  L.  Shaw,  the  one  half  of  the  whole  amount  of 
the  earnings  of  the  said  line  of  telegraph  which  said  railroad 
company  was  entitled  to  have  and  retain  under  its  contract  with 
the  United  States  Telegraph  Co.  as  aforesaid. 

In  pursuance  of  the  said  contract  between  the  defendant 
company  and  James  L.  Shaw,  the  said  James  L.  Shaw  did  ex- 
tend, make,  erect,  and  put  in  complete  order  for  use  a  line  of 
telegraph  from  Uniontown  to  Connellsville ;  and  said  defendant 
company  did,  on  the  first  day  of  April,  1865,  take  possession  of 
and  begin  using  the  same,  according  to  the  provisions  of  the 
said  contract  and  agreement  between  the  said  company  and 
James  L.  Shaw;  and  the  said  company  has  been  in  possession 
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of  said  line  of  telegraph  ever  since,  and  has  been  using  the  same 
continuously  since  taking  possession  thereof. 

On  the  8th  day  of  February,  1865,  an  article  of  agreement 
was  made  and  entered  into  by  and  between  the  said  James  L. 
Shaw  and  the  parties  who,  by  themselves  and  their  legal  repre- 
sentatives, have  become. the  plaintiffs  in  this  action,  whereby 
the  rights  of  the  said  James  L.  Shaw,  under  and  by  force  and 
virtue  of  the  said  contract  of  the  defendant  company  with  said 
Shaw,  became,  for  a  valuable  consideration,  legally  vested  in 
plaintiffs  in  as  full  and  complete  a  manner  as  the  said  James  L. 
Shaw  held  the  same. 

From  the  first  day  of  April,  1865,  to  the  first  day  of  January. 
1874,  a  period  of  nearly  nine  years,  the  defendant  company  did, 
in  pursuance  of  its  agreement  entered  into  with  Shaw,  account 
for  and  pay  over  to  the  assignees  of  Shaw,  the  plaintiff  in  this 
suit,  at  stated  times  during  the  said  period  of  nine  years,  the 
just  and  full  sum  of  one  half  of  said  railroad  company's  share  of 
the  net  profits  of  the  Uniontown  office  of  said  line  of  telegraph 
from  Connellsville  to  Uniontown,  which  amounted  to  the  sum 
of  $2912. 

The  defendant  company  has  accounted  for  and  paid  over  to 
the  plaintiffs  in  this  suit  nothing  whatever  of  the  earnings  or 
net  profits  of  said  line  of  telegraph,  since  the  first  of  January, 
1874,  and  from  that  time  on  has  appropriated,  controlled,  and 
managed  the  said  line  to  the  exclusive  use,  business,  and  pur- 
poses of  rthe  defendant  company.  It  was  claimed  on  the  part 
of  'the  defendant  company  that  the  Western  Union  Telegraph 
Co.,  having  on  the  31st  day  of  December,  1873,  established  a  tele- 
graph office  for  general  and  commercial  business  at  a  point  in 
Uniontown  which,  from  its  central  location  and  facilities  for 
transacting  the  telegraph  business,  deprived,  the  Uniontown 
oflRce  of  the  defendant  company  of  almost  its  entire  general  and 
commercial  business.  I  find  that,  notwithstanding  the  establish- 
ment of  the  Western  Union  office  in  a  more  advantageous  loca- 
tion in  Uniontown  than  that  of  the  defendant  company's  office, 
and  the  consequent  decreased  receipts  at  the  defendant  com- 
pany's  office,  yet  if  defendant  company's  office  had  been  kept 
open  for  commercial  business,  as  it  was  its  duty  to  do,  it  would 
still  have  received  a  share  of  the  rapidly  increasing  telegraph 
business  of  the  place.  And  while  the  receipts  for  a  while  after 
that  date  might  not  have  amounted  to  as  much  as  they  did  prior 
to  the  establishment  of  the  Western  Union  Telegraph  office,*! 
am  of  the  opinion,  and  so  find,  that  the  average  annual  receipts 
of  the  defendant  company's  office  at  Uniontown  from  that  date 
to  the  present  time  should  have  amounted  to  at  least  as  much 
as  they  did  prior  to  that  time,  when  the  telegraph  business  was 
in  its  infancy  in  the"  Uniontown  locality.     The  one  half  of  the 
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average  annual  receipts  of  the  Uniontown  office  prior  to  that 
stime  was  $323.55.  [The  defendant  company  claimed  that  the 
plaintiffs,  if  entitled  to  recover,  were  only  "  entitled  to  "recover 
a  share  of  the  receipts  of  the  Uniontown  office,  and  were  not 
entitled  to  receive  any  portion  of  the  receipts  of  either  the  Dun- 
bar or  Lcmont  offices.  We  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  for  Dunbar  and  Lemont  offices  the  same 
share  of  the  receipts  as  for  the  Uniontown  office.]  The  de- 
fendant company  caused  to  be  placed  upon  the  poles  of  the 
Shaw  line  an  extra  wire  on  or  about  the  first  day  of  May,  1883, 
which  has  been  in  constant  use  by  the  defendant  ever  since  for 
railroad  and  commercial  business.  [Under  these  facts  I  am  of 
the  opinion  that  the  plaintiffs  are  entitled  to  recover  damages, 
the  measure  of  which  is  the  one  half  of  what  should  have  been 
the  earnings  of  the  line  of  telegraph  built  by  James  L.  Shaw,  as 
aforesaid,  from  the  first  day  of  January,  1874,  to  the  15th 
day  of  January,  1887,  together  with  interest  on  the  same  from 
the  several  times  when  the  same  should  have  been  paid,  begin- 
ning the  first  day  of  April,  1874,  to  the  first  day  of  September, 
1887^]  These  several  sums,  together  with  the  interest  com- 
puted as  aforesaid,  amount  to  $11,766.17,  which  sum  is  made 
up  of  ^receipts  and  interest  on  the  same  as  follows,  viz  : 

Uniontown  office 9  5,821.87 

Dunbar  office 5-390.78 

Lemont  office 553-52 

$11766.17 

And  for  this  sum  of  $11,766.17, 1  do  find  in  favor  of  the  plain- 
tiffs, and  against  the  defendant,  as  of  September  i,  1887.  The 
sixth  proposition  of  law  submitted  by  defendant's  counsel,  as 
set  forth  in  defendant's  points  is  affirmed ;  the  others  are  re- 
fused. 

After  the  referee  had  made  the  foregoing  finding,  the  plain- 
tiffs presented  the  following  request : 

The  plaintiffs  request  the  referee  to  find  the  following  facts, 
omitted  in  the  report  but  appearing  in  the  evidence : 

First.  The  agreement  between  the  Pittsburgh  &  Connellsville 
R.  Co.  and  the  Western  Union  Telegraph  Co.,  dated  May  24, 
1867,  and  its  effect  upon  the  agreement  with  the  plaintiff  Shaw. 

In  pursuance  of  this  request  the  referee  re-examined  his  re- 
port and  finds  as  follows,  viz.: 

The  lines,  property  and  rights  of  the  United  States  Telegraph 
Co.  having  been  leased  and  assigned  to  the  Western  Union  Tele- 
graph Co.  about  the  first  of  March,  1866,  on  the  24th  day  of 
May,  1867,  the  before-mentioned  article  of  agreement  between 
the  defendant  and  the  United  States  Telegraph  Co.  of  March  i, 
1865, >was  "modified  *'  and  explained  in  respect  of  the  Shaw  line, 
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as  follows,  viz.:  "Except  and  provided  that  nothing  herein 
stated  shall  affect  the  agreement  existing  as  to  the  line  between 
Connellsville  and  Uniontown,  the  railroad  company  being  en- 
titled to  the  gross  receipts  of  said  offices  on  business  to  points 
on  the  telegraph  company's  lines  and  not  to  points  beyond.** 

The  defendant  has  filed  twenty-eight  exceptions  to  the  ref- 
eree's finding.  The  first,  second  and  third  of  the  said  excep- 
tions allege  that  the  referee  has  not  separately  and  distinctly 
found  the  facts  shown  by  the  testimony,  but  specify  no  facts 
shown  by  the  testimony  and  omitted  by  the  referee.  The  ref- 
eree considers  that  his  finding  specifically  shows  all  facts  sus- 
tained by  the  testimony  which  are  material  to  the  issue.  As  to 
the  fourth,  fifth  and  sixth  exceptions,  the  referee  declines  to 
modify  his  finding,  because,  according  to  his  best  judgment,  lie 
has  applied  the  law  correctly  to  the  case  before  him. 

In  the  seventh  exception  the  defendant  alleges  ^that  the  ref- 
eree erred  in  allowing  damages  to  September  i,  1887.  The 
referee  did  not  award  damages  to  September  i,  1887,  but  only 
to  January  15,  1887,  when  the  testimony  finally  closed,  although 
interest  is  calculated  to  September  i,  1887,  three  days  before  the 
filing  of  the  finding.  One  or  two  clerical  errors  as  to  dates,  and 
this  one  among  them,  and  also  a  few  minor  verbal  matters,  oc- 
curred in  the  original  draft  of  the  finding,  but  they  have  now 
been  corrected. 

The  eighth  exception,  alleging  error  in  finding  damages  upon 
a  basis  running  back  further  than  six  years  before  September  i^ 
1887,  or  the  time  of  trial,  is  overruled,  the  covenants  upon  which 
the  action  is  founded  being  under  seal. 

The  ninth  exception  is  overruled,  because  the  referee  regards 
the  articles  of  agreement  of  March  i,  1865,  between  the  United 
States  Telegraph  Co.  and  the  Pittsburgh  &  Connellsville  R.  Co., 
and  the  agreement  of  March  6,  1865,  between  James  L.  Shaw 
and  the  Pittsburgh  &  Connellsville  R.  Co.,  as  modified  by  the  ar- 
ticle of  agreement  of  May  24,  1867,  all  together,  and  considers 
the  right  of  the  plaintiffs,  to  one  half  of  all  the  earnings  of  the 
Shaw  line,  under  these  articles  to  be  clear.  Dunbar  and  Lemont 
offices  being  on  this  line  between  Uniontown  and  Connellsville 
the  receipts  at  those  offices  are  part  of  the  earnings  of  the  Shaw 
line ;  the  defendant  is  bound  to  account  for  the  plaintiffs'  share 
of  them,  and  not  having  done  so  is  liable  in  damages,  to  be 
measured  by  the  amount  of  the  said  earnings  so  received  and 
retained. 

The  tenth,  eleventh  and  twelfth  exceptions  allege  error  be- 
cause the  referee  did  not  find  the  annual  receipts  of  the  Union- 
town,  Dunbar  and  Lemont  telegraph  offices,  the  average  annual 
receipts  of  the  Dunbar  and  Lemont  offices  and  because  interest 
is  allowed  to  September  i,   1887.      The  referee  considers  that 
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he  has  found  these  items  as  specifically  as  the  law  requires  him 
to  do  so,  and  calls  attention  to  the  fact  that  he  has  returned  the 
evidence  of  the  earnings  of  the  said  offices  upon  which  his  find- 
ing is  founded. 

The  referee  also  considers  that,  in  analogy  to  the  finding  of  a 
verdict  by  a  jury,  the  law  requires  him  to  calculate  interest  upon 
the  earnings  of  the  said  offices  to  the  date  of  the  filing  of  his 
finding ;  in  addition  to  which  reason  the  plaintiffs  in  this  case 
gave  notice,  in  writing  (on  the  6th  day  of  October,  1875,  which 
is  returned  with  the  finding)  to  the  defendant  (under  the  act  of 
assembly  of  May  2,  1876,  Purd.  502  //.  6)  that  damages  would 
be  claimed  to  the  time  of  trial. 

The  thirteenth  and  fifteenth  exceptions  allege  error  in  the 
referee's  construction  of  the  before  mentioned  articles  of  agree- 
ment between  James  L.  Shaw  and  the  defendant,  and  the  agree- 
ment of  February  8,  1865,  whereby  the  plaintiffs  claim  to  derive 
title  from  Shaw.  The  referee  cannot  see  that  he  is  wrong  in 
this. 

The  fourteenth  exception  alleges  that  the  referee  erred  in 
awarding  damages  against  the  defendant,  based  upon  earnings  of 
the  Shaw  line  after  May  i,  1883,  when  the  defendant,  or  some 
lessee  or  successor  of  the  defendant,  either  the  Baltimore  &  Ohio 
R.  Co.  or  the  Baltimore  &  Ohio  Telegraph  Co.,  put  the  addition- 
al wire  on  the  Shaw  poles,  as  provided  in  the  contract  of  March 
6,  1865,  between  the  defendant  and  Shaw. 

The  referee  does  not  consider  that  there  is  any  error  in  this 
part  of  his  finding.  The  clause  of  the  article  between  Shaw  and 
the  defendant,  to  which  the  exception  refers,  is  as  follows,  viz.: 

"  The  railroad  company  shall  have  the  privilege  at  any  time 
of  putting  a  wire  upon  the  poles  of  the  party  of  the  first  part  on 
their  line  to  be  used  by  them  for  their  own  proper  business,  but 
not  for  commercial  or  pay  messages ;  upon  the  exercise  of  this 
privilege  the  contract  for  maintenance  and  working  of  the  line 
on  part  of  the  railroad  company  to  cease  and  be  void." 

W.  C.  Griswold,  assistant  superintendent  of  the  Baltimore  & 
Ohio  Telegraph  Co.,  a  witness  called  by  the  defendant,  testified 
that  this  additional  wire  was  put  upon  the  Shaw  poles  about  the 
first  of  May,  1883,  and  that  from  the  time  it  was  put  up  it  has 
been  used  for  railroad  and  commercial  purposes.  The  referee, 
therefore,  does  not  consider  the  Shaw  contract  as  avoided  by 
this  additional  wire,  the  fact  of  the  use  of  that  wire  for  commer- 
cial purposes  putting  it  outside  of  the  provisions  of  the  clause  of 
the  agreement  invoked  as  a  defence  by  the  defendant.  The 
referee  also  considers  it  immaterial  whether  the  additional  wire 
Avas  put  up  by  the  defendant  or  by  the  Baltimore  &  Ohio  R.,  or 
Telegraph  Co.;  the  defendant  is  responsible  for  the  care  and 
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maintenance  of  the  Shaw  line  and  for  the  use  of  it,  either  by  the 
defendant  or  others. 

The  referee  has  modified  his  original  finding  in  accordance 
with  the  sixteenth  exception,  so  far  as  he  considers  to  be  right ; 
in  all  other  respects  it  is  overruled.  [This  exception  referred  to 
the  finding  in  relation  to  the  exclusion  of  commercial  business 
from  defendant's  office.] 

In  so  far  as  the  seventeenth  and  eighteenth  exceptions  refer 
to  the  findings  of  the  referee  as  to  dates,  the  original  finding 
has  been  modified ;  in  all  other  respects  those  exceptions  art- 
overruled.  [The  exceptions  referred  to  the  measure  of  damages.  ] 

The  nineteenth  and  twentieth  exceptions  are  overruled. 
[These  exceptions  referred  to  calculation  of  interest;  and  amount 
found  in  favor  of  plaintiff.] 

The  twenty-first  and  twenty-second  exceptions  allege  error  on 
the  part  of  the  referee  in  not  finding  the  fact  of  the  incorpora- 
tion of  the  defendant,  the  Pittsburgh  &  Connellsville  R.  Co.,  by 
act  of  assembly  and  its  powers  and  rights  under  the  act  incor- 
porating it.  The  act  of  assembly  incorporating  the  defendant 
was  oflfered  in  evidence.  The  referee  noticed  it  and  considered 
it  as  he  would  have  thought  himself  bound  to  do,  even  if  it  had 
not  been  specifically  offered  in  evidence ;  but  the  referee  does 
not  consider  himself  bound  to  make  a  more  specific  finding  con- 
cerning it,  and  concerning  the  powers,  duties  and  obligations  of 
the  defendant  under  it,  than  he  has  done  in  finding  damages 
against  the  defendant,  notwithstanding  the  defendant's  pleas, 
which  specifically  set  up  the  said  act  of  incorporation,  and  the 
other  written  and  unwritten  laws  of  this  commonwealth,  as  a 
defence  to  this  action.  These  exceptions  raise  the  defence  of 
uUra  vires,  which  the  referee  does  not  consider  available  to  the 
defendant  in  this  action,  as  he  understands  the  law  to  be  set 
forth  in  the  following,  among  other,  decided  cases  and  authori- 
ties :  Green's  Brice,  Ultra  Vires,  608  and  note ;  Oil  Creek  &  A. 
R.  Co.  V.  Pa.  Transp.  Co.,  83  Pa.  160 ;  i  Wood,  Railway  Law,  pp. 
502,  553,  558,  §§  172,  192,  193,  and  p.  560,  note  4;  Hitchcock  r. 
Galveston,  96  U.  S.  341  (24  L.  ed.  659) ;  Wright  v.  Pipe  Line 
Co.,  loi  Pa.  204;  First  Nat.  Bank  r.  Graham,  100  U.  S.  699-702 
(25  L.  cd.  750,  751);  Casey  v.  Galli,  Am.  Law  Reg.  July,  1877, 
pp.  444;  25  Fed.  Rep.  812  ;  Kelley  zf,  Newburyport  &  A.  H.  R. 
Co.,  2  New  Eng.  Rep.  383 ;  s.  c,  23  Cent.  L.  J.  261  :  Thomas  7'. 
West  Jersey  R.  Co.,  loi  U.  S.  71  (25  L.  ed.9S0^;  Ohio  &  M.  R. 
Co.  V.  McCarthy,  96  U.  S.  258  (24  L.  ed.  693).  These  exceptions 
are  therefore  overruled. 

In  the  twenty-third,  twenty-fourth  and  twenty-fifth  exceptions 
the  defendant  alleges  error  on  the  part  of  the  referee  in  itot 
specifically  finding  the  fact  that  the  United  States  Telegraph  Co., 
or  its  successor,  forcibly  severed  the  connection  of  the  Shaw  line 
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at  Connellsville,  with  the  network  of  telegraph  wires  coveringan 
immense  extent  of  territory,  on  the  first  of  January,  1874,  tlius 
cutting  off  the  profitable  portion  of  the  telegraph  field,  in  conse- 
quence whereof  the  earnings  of  the  Shaw  line  were  reduced  to  a 
very  small  sum,  or  were  altogether  destroyed,  and  that  such 
severence  of  the  telegraph  connection,  and  consequent  diminu- 
tion of  earnings,  formed  a  complete  defence  to  the  plaintiff's 
action. 

The  referee  does  find  that  on  or  about  the  first  day  of 
March,  1866,  the  lines,  property  and  rights  of  the  United  States 
Telegraph  Co.  were  leased  and  assigned  to  the  Western  Union 
Telegraph  Co.,  and  that  the  Western  Union  Telegraph  assumed 
possession  and  control  of  the  said  United  States  Telegraph  Co.'s 
property.  Further  than  this  the  referee  does  not  consider  it 
his  duty  to  go,  although  he  deems  it  proper  to  adhere  to  his  find- 
ing, in  response  to  the  said  last  mentioned  exceptions,  that  by 
thus  coming  into  the  room  and  stead  of  the  United  States  Tele- 
graph Co.,  the  Western  Union  Telegraph  Co.  became  liable  to 
perform  all  contract  duties  and  obligations  incumbent  upon  the 
United  States  Telegraph  Co.,  and  among  these  duties  and  obli- 
gations the  Western  Union  became  liable  and  bound  to  afford 
to  the  defendant  the  same  telegraphic  facilities  at  Connellsville 
which  the  United  States  Telegraph  Co.  were  bound  to  furnish, 
and  that  in  point  of  fact  the  Western  Union  always  held  itself 
ready  to  do  so.  The  referee  further  finds  that  no  effort  to  se- 
cure such  communications  after  January  i,  1874,  appears,  by  the 
evidence,  ever  to  have  been  made  by  the  defendant,  although  it 
seems  that  a  simple  request  would  have  accomplished  it. 

The  principal  ground,  however,  upon  which  tjie  referee 
omitted  to  make  the  specific  finding,  indicated  in  the  said  ex- 
ceptions, and  upon  which  he  now  declines  to  include  them  in  his 
finding,  is,  that  the  defendant  was  bound  by  the  article  of  agree- 
ment with  Shaw,  of  March  6,  1865,  for  all  that  appears  in  the 
evidence,  to  keep  and  maintain  Shaw  and  his  assigns  in  the  use^ 
enjoyment  and  possession  of  the  same  telegraphic  facilities  which 
existed  when  that  contract  was  made,  and  that  the  action  of  the 
Western  Union  Telegraph  Co.  in  severing  the  connection  at 
Connellsville  is  no  defence  to  the  Pittsburgh  &  Connellsville  R. 
Co.  in  this  action,  and  is  not  relevant  nor  material  to  the  issue 
in  this  case.  The  said  exceptions,  Nos  23,  24,  and  25  are,  there- 
fore, overruled.  Pollard  v,  Shaaffer,  i  U.  S.  j  Dall.  210  (i  L. 
ed.  104) ;  Atkinson  v.  Ritchie,  10  East,  533  ;  Beale  v.  Thompson, 
3  Bos.  &  P.  420 ;  Brecknock  &  A.  Canal  Nav.  v.  Pritchard,  6 
Term  Rep.  750-752;  Bullock  v,  Dommitt,  6  Term  Rep.  650; 
Belfour  z'.  Weston,  i  Term  Rep.  310;  i  Selw.  N.  P.  382;  Shu- 
brick «/.  Salmond,  3  Burr.  1637-1640. 
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The  twenty-sixth  exception,  alleging  error  in  not  finding  sep- 
arately the  receipts  which  should  have  been  found  at  the  Union- 
town  office  for  messages  to  certain  points,  is  overruled,  because 
the  referee  cannot  see  that  he  is  bound  to  find  the  said  fact,  nor 
the  materiality  of  such  a  specific  finding. 

The  twenty-seventh  exception,  alleging  that  the  referee  should 
have  found  that  the  defendant  has  not  been  under  any  obliga- 
tion to  the  plaintiffs  since  May  i,  1883,  when  the  additional  wire 
was  put  upon  the  Shaw  poles,  under  the  clause  in  the  contract  of 
March  6,  1865,  is  overruled,  because  the  said  additional  wire  has 
been  used  for  commercial  messages. 

The  twenty-eighth  exception  alleges  that  the  referee  erred 
in  not  finding,  as  a  conclusion  of  law,  that  under  the  contract 
upon  which  this  action  is  brought  the  defendant  cannot  be  com- 
pelled to  do  a  general  commercial  telegraph  business,  or  is  Hable 
in  damages  for  refusing  to  engage  in  or  do  such  business.  This 
exception  is  overruled  because  it  presents  a  point  foreign  to  the 
issue. 

The  action  on  trial  is  an  action  for  damages  for  breach  of 
covenants.  The  makin^^  of  the  covenants,  as  alleged  in  the 
declaration,  is  not  denied,  but  is  admitted  by  the  pleadings,  and 
the  referee  does  not  consider  the  matter  set  up  in  avoidance  of 
liability  under  the  said  covenants,  sufficient  according  to  the 
referee's  judgment;  therefore,  the  defendant  is  liable,  under  the 
said  covenants,  and  the  question  of  carrying  on  a  general  com- 
mercial telegraph  business  is  not  in  the  case. 

Upon  the  filing  o(  this  decision,  defendant  took  this  writ, 
assigning  as  error:  (1-9)  the  refusal  of  its  points;  (10,  11)  the 
portions  oL  the  decision  inclosed  in  brackets:  (12)  that  the  re- 
feree erred  in  not  stating  separately  and  distinctly  the  facts  found, 
and  his  conclusions  of  law  thereon;  (12^)  in  not  finding  the  facts 
put  in  issue  by  the  pleadings  and  shown  by  the  testimony  in  the 
cause;  (13)  in  finding  in  favor  of  the  plaintiff  in  the  sumof  $II,- 
766.I7,  as  of  September  i,  1887,  and  ordering  judgment  to  be 
entered  for  said  sum  against  the  defendant;  (14)  in  entering 
judgment  .upon  his  decision  upon  September  3,  1887. 

/oAh  S.  McCleave  and  S,  L,  Mestrczat  for  plaintiff  in  error. 

Edward  Campbell  for  defendant  in  error. 

Per  Curiam. — An  examination  of  the  report  of  the  referee  fails 
to  reveal  to  us  any  error;  on  the  contrary  the  controversy  seems 
to  have  been  determined  by  him  in  a  just  and  lawful  manner. 

The  mistake  made  by  the  prothonotary  in  entering  judgment 
on  the  third  of  September,  1887,  affected  the  rights  of  neither 
of  the  parties,  and  that  mistake  seems  not  to  have  been  regarded 
in  the  subsequent  proceedings,  so  that  we  cannot  treat  it  now  as 
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at  all  material.     If  deemed  material,  the  necessary  amendment 
may  be  made  in  the  court  below. 
Judgment  affirmed. 

Contracts  of  Telegraph  Companies  with  Telegraph  Companies.— 
Marietta,  eta,  R.  Co.  v.  West.  Un.  Tel.  Co..  lo  Am.  &  Eng.  R.  R.  Cas. 
387. 


Louisville  City  R.  Co. 

^* 
Central  Passenger  R.  Co. 

(Kentucky  Court  of  Appeals,  May  10,  1888.) 

Horse  Railway— Authority  to  Construct— Right  to  Use  Track  of  Another 
Company. — Tlie  charter  rights  of  the  defendant  to  construct  and  operate  a 
double  or  single  track  railway  along  Fourth  street  between  Main  and 
Jefferson  streets,  in  the  city  of  Louisville,  does  not  confer  the  right  to  use 
the  trades  of  a  company  already  in  such  street. 

Same — Right  to  Use  Track  of  Another — How  Acquired. — The  right  to  use 
the  tracks  of  the  plaintiff  on  such  routes  could  be  derived  only  by  consent 
of  the  city  council  and  in  pursuance  of  contract  with  the  plaintiff. 

Same — Contract  for  Use  of  Track — Compensation. — Where  the  plaintiff 
contracted  with  the  defendant  for  the  use  of  a  portion  of  the  plaintiff's 
tracks  in  a  populous  part  of  a  city,  in  pursuance  with  consent  of  the  city 
council,  and  subject,  on  notice,  to  change  so  as  to  secure  an  equitable  con- 
sideration for  the  privilege  so  granted  the  defendant,  the  plaintiff  though 
not  entitled  to  the  value  of  the  use  of  the  franchise,  is  still  entitled  to  more 
than  a  mere  nominal  consideration  for  the  use  and  wear  of  its  tracks. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Plaintiff  appeals  from  the  determination  of  the  chancellor  fix- 
ing the  amount  due  it  from  defendant  for  the  use  by  defendant 
of  plaintiffs  street-railway  track. 

AUx.  P.  Humphrey  and  St,  John  Boyle  for  appellant. 

Barnetty  Noble  &  Burnett  for  appellee. 

Pryor,  C.J. — This  controversy  is  between  the  Louisville  City 
R.  Co.  and  the  Central  Passenger  R.  Co.  as  to  the  value  of  the  use 
of  the  railway  track  and  the  franchise  on  Fourth  street  between 
Main  and  Jefferson  streets.     The  power  of  the  city  of  ^ 

Louisville  to  authorize  the  construction  of  street  rail- 
roads is  derived  from  legislative  grant  that  confers  on  the  gen- 
eral council  the  authority,  by  contract,  to  empower  any  corpora- 
tion or  company,  etc.,  to  construct  street  railroads,  "  the  council 
reserving  all  rights  to  regulate  and  control  the  same."     The  ap- 


Digitized  by  VjOOQ IC 


4G4      LOUISVILLE  CITY  R.  CO.  V.  CENTRAL  PASSENGER  R.  CO. 

pellant,  the  Louisville  City  R.  Co.,  was  chartered  on  the  15th  of 
February,  1864,  the  second  section  of  its  charter  providing: 
**  The  corporation  is  hereby  authorized  and  empowered  to  con- 
struct, maintain,  and  operate  a  single  or  double  track  railway, 
with  all  necessary  and  convenient  tracks  for  turn-outs,  side  tracks, 
and  appendages,  in  the  city  of  Louisville,  and  in,  on,  over»  and 
along  such  street  or  streets,  highway  or  highways,  within  the 
present  or  future  limits  of  the  city  of  Louisville,  as  the  general 
council  of  said  city  shall  authorize  said  corporators  so  to  do,  in 
such  manner  and  upon  such  terms  and  conditions,  and  with  such 
rights  and  privileges,  as  the  said  general  council  may,  by  contract 
or  otherwise  with  said  corporation,  or  any  of  them,  prescribe,  as 
provided  in  an  act  entitled  *  An  act  for  the  benefit  of  the  city  of 
Louisville,*  approved  March  2,  1863;  but  said  corporation  shall 
not  be  liable  for  any  baggage  carried  on  said  railways,  kept  in 
and  under  the  care  of  its  owner,  his  servant  or  agent."  By  vir- 
tue of  its  charter,  and  the  power  conferred  on  the  city  council, 
a  contract  was  entered  into  between  the  city  and  this  company 
for  the  construction  of  street  railroads,  the  terms  and  conditions 
of  which,  or  so  much  as  is  deemed  material  to  this  controversy, 
is  as  follows :  "  First.  The  general  council  of  the  city  of  Louisville 
hereby  consent  and  agree  that  the  Louisville  City  R.  Co.  may 
construct  and  operate  a  street  railroad  or  railroads,  to  be  ope 
rated  alone  by  animal  power,  on,  over;  and  along  the  following 
streets,  and  the  right  and  privilege  to  construct  and  operate  said 
railroad  or  railroads  is  hereby  granted  to  said  Louisville  City  R. 
Co.  by  the  general  council  of  the  city  of  Louisville,  on,  over,  and 
along  the  following  designated  streets,  to  wit :  Commencing  at  or 
near  Main  and  Twelfth  streets,  running  through  and  along  Main 
street,  with  double  track,  to  or  near  Beargrass  street,  at  the  east- 
ern end  of  Main  street ;  also  at  Twelfth  street  to  Jefferson- street, 
through  and  along  Jefferson  to  its  junction  with  the  Bardstown 
turnpike ;  also  at  Twelfth  street  and  Jefferson  street,  through  and 
along  Twelfth  street  to  Broadway,  through  and  along  Broadway  to. 
the  city  limits,  in  the  direction  of  Cave  Hill  cemetery;  also  from 
Main  street,  through  and  along  Sixth  street,  to  Broadway,  with 
double  track;  also  commencing  on  Preston  street  near  the  Ohio 
river,  thence  over,  along,  and  through  Preuton  street  to  the  city 
limits,  in  the  direction  of  Belleview  and  Spring  Gardens;  and 
the  said  railway  company  shall  have  the  right  to  connect  any 
of  said  railways  the  one  with  the  other.  If  the  First  &  Second 
Street  Horse  R.  Co.  shall,  wirhin  thirty  days  of  the  signing  of 
this  contract,  file  in  the  office  of  the  mayor  of  the  city  of  Louis- 
ville their  consent  to  the  rescission  of  their  contract  with  the  city, 
then,  in  consideration  thereof,  it  is  made  a  condition  of  thisgrajit, 
irrevocable  without  the  consent  of  said  First  &  Second  Street 
Horse   R.  Co.,  that  the  Louisville  City  R.  Co.  shall  lay  down. 
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under  the  provisions  of  this  agreement,  a  line  of  road  from  the 
corner  of  Fourth  and  Main  streets,  out  Fourth  to  Jefferson,  up 
Jefferson  to  Second,  out  Second  to  Breckinridge,  within  twelve 
months  from  the  completion  of  this  contract ;  said  line  to  be  ex- 
tended p  Breckinridge  to  First  street,  and  out  First  street  to 
the  city  limits,  whenever  the  improvements  in  that  part  of  the 
city  shall  render  such  extension  proper,  to  be  determined  by  the 
general  council.  And  it  shall  not  be  a  breach  of  this  contract 
if  this  extension  from  Breckinridge  street  is  not  made  in  three 
years  from  the  signing  of  this  contract,  unless  ordered  by  the 
general  council ;  but  the  right  hereby  vested  in  the  Louisville 
City  R.  Co.,  as  expressed  in  the  foregoing  clause,  shall  not  con- 
fer on  said  company  any  right  or  power  before  given  to  the  First 
&  Second  Street  Horse  R.  Co.,  unless  by  the  consent  of  said  last- 
named  company,  evidenced  by  writing  as  aforesaid.  Seconds 
The  right  of  the  Louisville  City  R.  Co.,  hereby  vested  in  theni^ 
to  operate  said  railways,  shall  extend  to  the  full  term  of  thirty 
years  from  the  date  of  this  agreement,  that  being  the  term  for 
which  said  company  is  vested  with  corporate  privileges  by  the 
legislature;  and  at  the  expiration  of  said  time  the  said  railway 
company,  operating  said  railways,  shall  be  entitled  to  enjoy  all 
of  said  privileges,  on  the  conditions  expressed,  until  the  city  of 
Louisville,  by  the  general  council,  shall  elect,  by  ordinance  or 
resolution  for  the  purpose,  to  purchase  said  tracks  or  said 
railways,  cars,  carriages,  station-houses,  station  grounds,  depot 
grounds,  furniture,  and  implements  of  every  kind  and  description 
used  in  the  construction  and  operation  of  said  railways,  and  of 
the  appurtenances  in  and  about  the  same,  and  pay  for  the  same 
in  the  manner  hereinafter  mentioned.  Third.  Such  ordinance 
or  resolution  shall  fix  the  time  when  the  city  of  Louisville 
will  take  said  railways  and  other  property  before  mentioned,, 
which  shall  be  not  less  than  six  months  after  the  passage  of  ordi- 
nance or  resolution ;  and  at  the  time  of  taking  said  railways 
and  property,  if  the  city  shall  so  elect,  before  mentioned,  the 
city  of  Louisville  shall  pay  to  the  said  Louisville  City  R.  Co. 
a  sum  of  money  to  be  ascertained  by  three  commissioners,  to  be 
appointed  for  the  purpose,  as  follows :  One  to  be  chosen  by  the 
general  council  from  the  disinterested  freeholders  of  Jefferson 
county,  one  in  like  manner  to  be  chosen  by  the  said  Louisville 
City  R.  Co.,  and  these  two  persons  to  choose  the  third  in  like 
manner  from  said  freeholders  of  Jefferson  county ;  but  in  making 
the  estimate  by  the  commissioners  the  city  is  not  to  be  charged 
with  the  right  of  franchise  or  right  of  way  over  the  streets  herein 
granted  to  said  railway  company  for  any  value  or  supposed  value 
growing  out  of  the  same.  .  .  .  Ninth.  The  said  Louisvile  City  R. 
Co.  shall,for  the  franchise  and  privilege  herein  granted  to  construct 
and  operate  railways  over  the  streets  hereinbefore  named,  pay 
86  A.  &E.  li.  U.  Cas— 80 
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^  into  the  city  treasury  of  the  city  of  Louisville,  each  and  every 
year,  the  sum  of  twenty-five  dollars  tax  or  license  for  each  and 
every  car  run  upon  their  said  railways,  or  such  other  sum  as  the 
general  council  may  fix,  not  less  than  twenty-five  and  not  to 
exceed  fifty  dollars  for  each  car  so  used  by  said  company, 
so  long  as  said  company  shall  operate  said  railways,  or  so 
long  as  the  same  shall  be  operated  by  any  other  company.  .  .  . 
Eleventh.  The  city  council  shall  at  any  future  time  have  the 
power,  when  the  public  good  demands,  to  grant  a  second  or  third 
company  or  individual  the  right  to  occupy  any  track  already 
laid  down,  provided  the  expense  of  laying  and  keeping  in  repair 
said  track,  so  far  as  used  by  different  companies  or  individuals, 
shall,  be  equally  borne  by  all  those  that  use  them  ;  but  the  coun- 
cil shall  not  have  the  right  to  grant  a  permit  to  run  upon  any 
route  already  disposed  of,  for  a  greater  distance  than  one  tenth 
of  the  whole  route ;  and  provided,  that  no  privilege  or  right  shall 
be  granted  to  any  other  company  or  individual  to  run  to  the 
same  terminal  point  over  the  track  of  the  Louisville  City  R.  Co., 
or  such  terminal  point  or  poiftts  over  their  track,  than  the  one 
tenth  of  the  whole  route,  but  may  run  upon  another  street  or 
line  to  any  other  point.** 

Under  this  contract  the  Louisville  City  R.  Co.  constructed  a 
line  of  double-track  street  railway  from  Fourth  and  Main,  along 
Fourth  street,  to  Jefferson,with  a  stand  at  Fourth  and  Main  streets. 
The  appellee,  the  Central  Passenger  R.  Co.,  was  chartered  in  the 
}  ear  1865,  December  29,  and,  by  the  second  section  of  the  act, 
was  authorized  to  construct  a  street  railroad  as  follows :  "  This 
corporation  is  hereby  authorized  and  empowered  to  construct, 
maintain,  and  operate  a  single  or  double  track  railroad,  with  all 
necessary  and  convenient  tracks  for  turnouts,  side  tracks,  and 
appendages,  in  the  city  of  Louisville,  commencing  at  the  inter- 
section of  Water  and  Second  streets,  and  running  south,  over 
and  along  Second  street,  to  Main  street ;  thence  west  on  Main 
to  Fourth  street;  then  south,  over  and  along  Fourth  street,  to 
Oak  street ;  and  over  and  along  Seventh  street  from  Main  street 
to  the  southern  limits  of  the  city ;  also  on  Walnut  street,  from 
eastern  to  western  limits  of  the  city,  with  such  further  extension 
in  the  same  or  other  streets  in  the  city  of  Louisville  as  the  gen- 
eral council  of  said  city  may  authorize  said  corporation  so  to  do, 
in  such  manner  and  upon  such  terms  and  conditions,  and  with 
such  rights  and  privileges,  as  the  general  council  may,  by  contract 
or  otherwise  with  said  corporation,  or  any  of  them,  prescribe." 
Under  this  charter,  and  by  virtue  of  the  power  conferred  on  the 
city,  the  Central  Passenger  R.  Co.  contracted  with  the  city,  the 
first  section  of  which  is  as  follows:  "First.  That,  in  considera- 
tion of  the  payments  herein  mentioned  to  be  made,  and  the  acts 
hereinafter  stipulated  to  be  done  and  performed  by  said  Central 
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Passenger  R.  Co.,  the  city  of  Louisville  hereby  agrees  that  said 
Central  Passenger  R.  Co.  may  construct  and  operate  street  rail- 
roads, to  be  operated  alone  by  animal  power,  on,  over,  and  along 
Fourth  and  Walnut  streets,  as  hereinafter  shown;  and  the* right 
and  privilege  to  construct  and  operate  said  street  railroads  are 
hereby  granted  to  said  Central  Passenger  R.  Co.  by  the  city  of 
Louisville,  on,  over,  and  along  Fourth  and  Walnut  streets,  as 
follows,  viz.:  Commencingator  near  Fourth  and  Jefferson  streets, 
running  thence  through  and  along  Fourth  street,  with  double 
track,  and  the  necessary  turnouts,  southwardly  to  Oak  street ; 
also  over  jand  along  Walnut  street  from  Garden  to  Eighteenth 
street  with  double  track, — the  track  to  be  laid  beyond  Kentucky 
street  so  soon '  as  the  street  beyond  Kentucky  street  sh^U  be 
graded.  It  is  further  agreed  that  the  said  Central  Passenger  R. 
Co.  shall  have  the  privilege  of  running  their  cars  to  Main  street, 
on  Fourth  street,  over  the  track  of  the  Louisville  City  R.  Co., 
as  provided  in  section  eleven  of  the  agreement  between  said 
Louisville  City  R.  Co.  and  the  city  of  Louisville,  when  the  con- 
sent of  said  City  R.  Co.  shall  be  obtained.*'  On  the  28th  of  June, 
in  the  year  1866,  these  companies,  the  Louisville  City  R.  Co. 
(appellant),  and  the  Central  Passenger  R.  Co.  (appellee),  entered 
into  a  contract  for  the  use  of  appellant's  tracks  on  Fourth  be- 
tween Main  and  Jefferson  streets  by  the  appellee,  as  follows: 
^**This  contract  witnesseth,  that  the  Louisville  City  R.  Co.,  of 
the  first  part,  and  the  Central  Passenger  R.  Co.,  of  the  second 
part,  have  this  day  entered  into  the  following  agreement :  The 
first  party  is  to  permit  the  second  party  to  have  the  use  of  their 
tracks  on  JFourth  street  between  Jefferson  and  Main  streets,  m  " 
the  city  of  Louisville,  for  the  purpose  of  running  their  cars  over 
and  along  the  same,  for  one  year  from  the  date  hereof,  on  the 
following  terms  and  conditions,  to  wit.  The  second  party  is  to 
use  said  road,  and  run  their  cars  thereon,  in  strict  compliance 
with  the  contract  of  the  first  party  with  the  city,  and  are  to 
keep  said  streets  and  tracks  in  good  repair,  as  is  required  by 
the  contract  of  the  first  party  with  said  city,  at  their  own  ex 
pense,  during  the  continuance  of  this  contract.  The  second 
party js  to  pay  the  first  party,  in  cash,  the  sum  of  $913.18,  which 
is  15  per  cent  on  the  actual  cost  of  the  construction  of  the 
said  tracks,  the  receipt  of  which  is  hereby  acknowledged.  The 
second  party  also  covenants  and  agrees  to  pay  the  contractor 
with  the  city  of  Louisville,  for  bowldering  Fourth  street  from 
Main  to  Jefferson,  the  sum  of  $500,  being  the  sum  agreed  to  be 
paid  by  the  first  party  to  said  contractor;  and  the  second  party 
do  hereby  assume  said  contract  for  the  first  party,  and  agrees 
to  carry  out  the  same,  and  hold  the  first  party  free  and  harmless 
therefrom.  The  second  party  is  to  comply  with  all  the  ordi- 
nances and  laws  of  the  city  of  Louisville,  and  the  contract  of  said 
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party  with  said  city  in  regard  to  said  road,  and  the  operating  the 
same,  and  in  every  respect  to  hold  the  first  party  free  from 
damage  or  cost  resulting  from  their  failure  to  keep  said  road  in 
order,  or  in  not  complying  with  said  contract  of  the  first  party 
with  the  city,  or  the  laws  and  ordinances  of  said  city.  The  sec- 
ond party  is  to  have  the  use  of  the  stand  at  Main  street,  but  is 
not  to  use  it,  or  any  part  of  said  track,  so  as  in  any  way  to  in- 
terfere with  or  interrupt  the  first  party  in  the  free  and  full  use  of 
said  road  for  their  own  purpose ;  and,  to  prevent  any  interfer- 
ence on  the  part  of  the  second  party  with  the  first  party  in  using 
and  operating  said  road,  the  second  party  is  to  be  governed,  in 
their  use  of  the  same,  by  the  time-tables  of  the  first  party. 
Should  any  change  of  the  tracks  or  stand  be  necessary  in  ope- 
rating said  road,  said  change  is  to  be  made  at  the  expense 
of  the  second  party,  but  under  the  direction  and  advice  and 
with  the  consent  of  the  superintendent  of  the  first  party.  It  is 
also  understood  and  agreed  that,  in  the  use  of  said  tracks  by  the 
second  party,  they  are  not  in  any  way  to  interfere  with  the  run- 
ning of  the  cars  of  the  first  party  on  Jefferson  street,  and  in 
crossing  the  Jefferson  street  tracks  the  cars  of  the  first  party  are 
to  have  the  preference ;  and  the  second  party  are  to  pay  all 
damage  to  the  first  party,  or  to  any  one  els^,  that  may  at  any 
time  occur  by  reason  of  the  privilege  hereby  granted  to  the  sec- 
ond party  to  cross  Jefferson  street  with  their  cars.  It  is  alsa 
hereby  distinctly  agreed  that  Main  and  Fourth  streets  is  a  ter- 
minal point  of  the  road  of  the  first  party ;  and  by  this  contract 
the  second  party  claims  no  right  to  run  over  any  other  road,  or 
part  of  road,  belonging  to  the  first  party  than  they  otherwise 
would  have  had,  had  this  agreement  not  been  made;  and  by  this 
agreement  it  is  understood  that  the  first  party  guarantees  to  the 
second  party  that  they  shall  at  all  times  have  the  uninterrupted 
use  of  said  road,  but  to  the  extent  only  that  they  have  the  power 
to  grant  or  control  the  same  as  above  set  forth.  The  terms  of 
this  contract  may  be  altered  from  year  to  year,  or  at  any  time 
after  the  expiration  agreed  on,  upon  notice  of  thirty  days  by 
either  party.  In  the  event  of  such  notice,  then  new  terms  are  to- 
be  agreed  upon.  Should  the  parties  hereto  be  unable  to  agree, 
then  each  party  13  to  select  one  person,  and  these  persons,  disa- 
greeing, are  to  select  an  umpire,  to  determine  upon  an  equitable 
consideration  for  the  privileges  herein  granted  to  the  second 
party.  Their  decision,  then  made,  shall  be  binding  on  both  par- 
ties.    Should  the  second  party,  at  any  time  within days 

after  notified  so  to  do,  fail  to  fully  comply  with  the  terms  of  this 
contract,  or  any  that  may  hereafter  be  made  by  the  parties  hereto, 
touching  the  privilcp^es  herein  granted  them,  then  the  first  party 
shall  have  the  right  to  stop  the  second  party  from  using  sai^l 
track,  and  the  other  privilege  herein  gantcd.     It  is  understood 
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that  the  use  of  the  tracks,  as  hereinbefore  granted,  is  to  be  con- 
tinued to  the  second  party  during  the  charter  of  the  first  party, 
but  the  terms  therefor  may  be  altered  as  hereinbefore  provided 
for." 

Under  the  terms  of  this  contract  it  could  be  altered  from  year 
to  year  upon  notice  as  provided,  and  new  terms  agreed  on  ;  and, 
in  the  event  of  disagreement  as  to  the  terms,  resort  was  to  be 
had  to  arbitration,  the  decision  of  the  arbitrators  to  determine 
their  respective  rights.  The  appellant,  the  City  R.  Co.,  becom- 
ing dissatisfied  with  the  terms  of  the  contract,  or  the  rental  value 
agreed  on,  gave  the  proper  notice  that  a  change  of  terms  was 
desirable ;  and  the  parties,  failing  to  agree,  and  making  ineffect- 
ual efforts  to  obtain  arbitrators,  applied  to  the  chancellor  to  fix 
the  compensation  the  appellant  was  entitled  to  for  the  use  of  its 
tracks  by  the  appellee.  The  chancellor,  on  the  hearing,  gave  as 
compensation,  annually,  the  sum  of  $172.08  as  rental,  and  re- 
quired the  appellee,  the  Passenger  R.  Co.,  in  addition,  to  pay 
three  fourths  of  the  taxes,  and  the  annual  cost  of  maintaining 
the  track,  which  would  amount  in  all  to  not  exceeding  $300.  Of 
this  judgment  the  City  R.  Co.  complains. 

It  is  conceded  by  counsel  for  the  appellant — or,  if  not,  the 
authorities  settle  the  question — that  the  grant  of  the  franchise 
in  the  first  instance  to  the  appellant  did  not  take  from  ^^^^  ^^^  ^^ 
the  legislature  the  right  to  permit  other  companies  include  right 
to  go  upon  the  same  streets  of  the  city,  or  upon  the  to  ■!»  other 
track  of  appellant's  railway,  and  compete  with  the  JJI[ik"coIi- 
latter  in  the  business  of  carrying  passengers  from  one  trart  for  con- 
part  of  the  city  to  the  other.     This  may  be  done  upon  "^y^*^  •'' 
making  compensation  to  the  company  whose  railway 
track  is  used ;  and,  when  not  used,  such  grants  not  being  exclu- 
sive, the  right  to  construct  other  and  competing  tracks  in  the  same 
street  may  be  allowed  without  compensation.     If  the  franchise  is 
exclusive,  it  only  applies  to  the  use  of  the  track  by  the  company 
owning  it ;  and  for  this  use,  and  not  the  value  of  the  franchise, 
the  company*owning  it  is  entitled  to  compensation  as  against 
a  company  deriving  fi  like  franchise,  although  of  a  later  date, 
from  the  sovereign  power.     This  seems  to  be  the  doctrine  recog- 
nized by  Mr.  Redficld  in  his  work  on  Railways,  and  in  the  cases 
of  Railroad  Co.  v.  Railroad  Co.,  12  Allen,  262,  and  Railroad  Co. 
V.  Railway  Co.,  118   Mass.  290.     The  grant  in  this  case  to  the 
appellee  includes  in  its  route  Fourth  street  between  Main  and 
Jefferson ;  and  having  a  like  franchise,  if  unrestricted,  would  en- 
title it  to  use  the  track  of  the  appellant  on  Fourth  between  Main 
and  Jefferson,  by  compensating  the  latter  for  the  use  and  wear 
of  its  tracks  only,  and  no  compensation  should  be  allowed  for 
the  injury  to  the  franchise,  or  the  profits  resulting  from  it.     It  is 
urged  by  counsel  for  the  appellee  that  such  is  the  nature  of  its 
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grant ;  and  that  under  its  charter  the  right  was  given,  not  only 
to  run  on  the  street  at  the  point  in  controversy,  but  to  use  the 
track  of  the  appellant ;  and  the  chancellor  below,  taking  this 
view  of  appellee's  charter,  rendered  the  judgment  complained 
of.  By  the  act  of  March,  1863,  the  general  council  of  the  city 
of  Louisville  was  authorized  to  have  constructed  a  railroad  or 
railroads,  with'single  or  double  tracks,  on  such  streets  as  it  might 
by  resolution  designate,  etc. ;  and,  further,  that  "  the  general 
council  might,  by  contract,  sale,  or  bargain,  empower  any  corpo- 
ration or  corporations,  parties  or  company,  to  construct  said  street 
railroads, — the  general  council  reserving  all  rights  to  regulate  and 
control  the  same."  Under  this  power  vested  in  the  city  council, 
the  appellant  entered  into  the  contract  for  the  construction  of  its 
railway,  and  obtained  from  the  council  a  stipulation  that  no  privi- 
lege or  right  shall  be  granted  to  any  other  company  or  individual 
to  run  to  the  same  terminal  point  over  the  track  of  its  railway. 
The  council,  however,  reserved  the  right  to  permit  other  compa- 
nies to  occupy  the  track  of  the  appellant,  already  laid  down, 
upon  the  conditions  prescribed.  This  contract  has  never  been 
modified,  either  by  the  council  or  by  amendment  to  appellant's 
charter ;  and  whether  the  exclusive  privilege  conferred  on  appel- 
lant in  denying  any  other  company  the  right  to  run  to  the  same 
terminal  point  over  appellant's  track  can  be  enforced,  as  between 
the  appellant  and  the  city,  is  not  a  question  before  us.  That 
provision  of  the  contract  has  not  been  violated  so  far  as  this 
record  shows,  but  has  been  complied  with.  When  the  appellee 
entered  into  its  contract  with  the  city,  it  knew  the  terms  of  the 
legislative  grant  to  the  appellant,  and  the  nature  of  the  rights 
and  privileges  given  it  by  the  contract  with  the  general  council, 
and  therefore  it  was  provided  in  the  contract  with  the  appellee 
as  follows  :  "  It  is  further  agreed  that  the  said  Central  Passenger 
R.  Co.  shall  have  the  privilege  of  running  their  cars  to  Main 
street  on  Fourth  street,  over  the  track  of  the  Louisville  City  R. 
Co.,  as  provided  in  section  1 1  of  the  agreement  between  said 
Louisville  City  R.  Co.  and  the  city  of  Louisville,  when  the  con- 
sent of  said  City  R.  Co.  shall  be  obtained."  After  this,  the 
contract  between  the  two  companies  was  entered  into,  and  the 
consent  of  the  appellant  obtained  upon  the  terms 
Contract  b«-     therein  expressed.     The  contract  is  to  continue  until 

tirren  two  n         i        »  •  i  i        •  i 

coinpauien.  appellant  s  charter  expires;  and  by  its  terms  the  ap- 
pellee is  to  pay  the  appellant  $913.18  per  annum,  and 
keep  the  streets  and  track  in  good  repair  at  its  own  expense, 
with  the  proviso  that,  when  either  party  became  dissatisfied  as 
to  the  terms,  the  matter  was  to  be  referred  to  arbitrators  for  an 
adjustment  on  equitable  terms.  The  contract  was  not  to  be 
cancelled  as  to  the  right  of  the  appellee  to  the  use  of  appellant's 
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track,  but  the  terms  of  the  occupancy  might  be  changed  by  ar- 
bitration in  the  event  the  two  companies  failed  to  agree. 

The  contention  by  the  appellee  that  it  derived  its  right  to  the 
use  of  the  appellant's  track  from  the  legislature,  and  not  by  con- 
tract with  the  city  or  with  the  appellant,  and  therefore  is  only 
liable  for  the  use  of  the  rails  and  tics,  cannot  be  sus- 
tained. In  the  first  place,  the  charter  of  the  appel-  Cowp«««»tfon 
lee  gives  it  no  right,  unless  by  implication,  to  use  the  t»ok?*' 
rails  and  ties  of  the  appellant.  The  right  to  the  ap- 
pellee to  construct  and  operate  a  single  or  double  track  railway 
along  this  route  did  not  confer  the  right  to  use  the  appellant's 
tracks.  The  right  to  use  the  property  of  another,  without  his 
consent  and  without  any  provision  made  for  compensation, 
although  for  the  public  use,  cannot  well  arise  from  mere  impli- 
cation. It  is  argued  that  as  the  appellant  already  had  double 
tracks  on  Fourth  street,  that  it  is  unreasonable  to  suppose  the 
legislature  intended  to  authorize  the  laying  of  two  additional 
tracks  on  the  same  street  by  the  appellee,  and  therefore  the 
right  to  the  use  of  the  tracks  already  down  must  have  been  the 
legislative  will.  This  view  seems  not  only  reasonable,  but  clear, 
when  taken  in  connection  with  the  power  previously  conferred 
by  the  legislature  on  the  city  council  with  reference  to  street 
railways.  A  general  power  to  contract  with  companies  for  the 
construction  of  such  railways  had  been  previously  given  the 
city,  with  the  right  to  regulate  and  control  the  same.  Under 
this  power,  the  appellant  had  executed  its  contract ;  and  when 
the  legislature  made  the  grant  to  the  appellee  defining  its  line 
of  railway,  with  the  right  to  extend  its  line  to  other  streets,  the 
power  was  reserved  to  the  city  and  the  appellee  to  contract  "  in 
such  manner,  and  on  such  terms  and  conditions,  and  with  such 
rights  and  privileges,  as  the  general  council  may,  by  contract  or 
otherwise  with  said  corporation,  or  any  of  them,  prescribe." 
They  did  contract ;  and  it  is  evident  that  the  city,  in  prescribing 
the  terms,  recognized  its  obligation  to  the  appellant,  and  re- 
quired the  appellee  to  obtain  appellant's  consent  to  the  use  of 
its  tracks  on  Fourth  between  Main  and  Jefferson.  This  view  is 
in  harmony  with  the  legislation  under  which  the  appellee  ob- 
tained its  charter,  and  the  previous  legislation  conferring  on  the 
general  council  the  power  to  contract  for  the  construction  of 
street  railways.  Both  the  legislature  and  the  appellee  looked 
to  this  power  given  the  city;  and  from  that  source,  and  that 
only,  under  such  a  charter,  could  the  appellee  have  obtained  the 
right  to  the  use  of  appellant's  tracks.  Neither  the  law-makers 
nor  the  appellee  could  have  understood  that  appellee's  charter 
gave  it  the  right  to  use  appellant's  property,  where  there 
was  no  express  authority  given,  in  the  grant,  to  that  effect, 
without  appellant's  consent  or  that  of  the  city  council ;   but. 
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when  considering  the  legislation  already  in  existence  with  refer- 
ence to  the  city  on  the  same  subject-matter,  the  mode  of  obtain- 
ing the  use  was  well  understood.  The  consent  of  the  city  hav- 
ing been  given  that  this  use  might  be  obtained  by  the  appel- 
lee from  the  appellant,  the*  contract  between  the  two  was  en- 
tered into.  The  rights  or  equities  of  the  parties  must,  to  a 
great  extent,  be  determined  by  its  terms. 

This  is  not  a  case  where  the  one  company  has  the  le'gal  right 
to  enter  upon  and  use  the  tracks  of  another  company  by  rea- 
son of  legislative  authority.  It  is  true  that  the  charter  confers 
upon  the  appellee  the  right  to  lay  down  tracks  on  Fourth  street ; 
but  the  city,  having  a  voice  in  the  legislation  of  street  railways, 
so  essential  to  its  interests,  and  having  contracted  with  the  ajv 
pellant,  required  that  an  arrangement  should  be  made  between 
the  two  companies  before  the  one  should  use  the  track  of  the 
other;  and,  to  accomplish  this,  the  contract  regulating  the  com- 
pensation to  be  paid  the  appellant  was  entered  into.  The  one 
was  contracting  for  the  use  of  so  much  of  the  other's  tracks  as 
lay  in  the  most  populous  part  of  the  city,  and  at  a  location 
where,  as  the  proof  shows,  is  the  most  desirable  terminus.  At 
no  point  can  so  many  passengers  be  obtained.  It  is  in  the  busi- 
ness part  of  the  city ;  the  lines  of  travel  going  in  all  directions 
from  that  point,  and,  as  the  proof  shows,  the  appellee  running 
four  times  as  many  cars  as  the  appellant.  These  valuable  con- 
tract rights  that  were  granted  to  the  appellee  by  the  appellant 
during  the  existence  of  its  charter  were  estimated  by  the  two 
companies,  in  June,  1866,  the  sum  of  $913  per  annum,  with  the 
obligation  on  the  part  of  the  appellee  to  keep  the  streets  and 
tracks  in  good  repair.  Neither  party  had  the  right  to  abandon 
the  contract ;  but  had  the  right  after  notice  to  fix  upon  new 
terms,  and  to  call  on  arbitrators  if  they  failed  to  agree,  "  to  de- 
termine upon  an  equitable  consideration  for  the  privileges 
granted  the  appellee.'*  If  this  use  was  worth,  in  1866,  as  much 
as  $913,  what  was  it  worth  in  1886,  when  this  judgment  was  ren- 
dered, or  at  the  end  of  the  rental  year  next  ensuing  after  the 
date  of  the  notice?  The  population  of  the  city  had  increased 
rapidly  from  the  time  of  the  contract  made  in  June,  1866.  The 
profit  in  conducting  such  a  business  becomes  greater  as  the 
population  increases.  The  value  of  the  use  of  the  franchise 
was,  at  the  date  of  the  notice,  several  thousand  dollars  annually, 
— greatly  more  than  any  of  the  parties  contemplated ;  and, 
while  the  appellant  is  not  entitled  to  the -value  of  this  use,  it  is 
evidently  entitled  to  an  equitable  consideration;  and  what  that 
consideration  should  be,  is  difficult  to  determine.  If  the  parties 
regarded  it  as  worth  $900  in  1866,  it  should  be  worth  per  annum, 
from  June,  1881,  the  year  ending  after  the  date  of  the  notice,  as 
much  as  $1500  per  annum.     The  parties  were  evidently  contract- 
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kig  with  reference  to  an  increase  in  population  when  the  ques- 
tion of  consideration  was  left  open,  or  could  be  changed  upon 
notice  given  by  the  one  party  or  the  other  J  so,  if  the  profits  of 
travel  increased  or  diminished,  either  company  could  avail  itself 
of  the  advantage.  Neither  the  value  of  the  use  of  the  franchise, 
nor  the  mere  compensation  for  the  use  of  the  rails,  formed  the 
basis  of  the  contract  stipulations.  The  two  companies  acquired 
contract  rights  that  are  capable  of  being  enforced  upon  equita- 
ble terms.  The  appellant  will  not  be  allowed  to  say  that  it 
must  have  the  value  of  its  franchise,  or  the  appellee  that  it  will 
only  pay  $172  per  annum  as  compensation.  Neither  view  of 
the  case  would  be  equitable,  or  within  the  true  meaning  of  the 
joint  obligation.  The  surrender  of  the  use  of  appellant's  tracks 
for  near  thirty  years  to  the  appellee,  when  the  city  had  by  its 
contract  with  the  appellee  left  it  voluntary  with  the  appellant 
as  to  its  consent  to  the  use,  and  at  a  point  where  the  life  of  the 
city  as  to  travel  existed,  was  something  more  than  a  mere  nom- 
inal consideration,  and  therefore  it  seems  to  us  the  compensa- 
tion allowed  by  the  chancellor  is  entirely  inadequate. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  fix  the  compensation  at  $1500  per  annum  from  the 
26th  of  June,  1881 ;  the  other  stipulations  in  the  contract  to  be 
as  btA^ng  on  the  parties  as  if  no  change  in  the  compensation 
had  been  made. 

What  Grant  of  Right  to  Build  Raiiroad  in  Street  Carries  with  it.— See  St. 
Louis^etc,  R.  Co.  v.  City  of  Belleville,  32  Am.  &  Eng.  R.  R.  Cas.  278; 
Little  Miami  R.  Co.  t^.  Hambleton,  14  lb.  126;  Burns  z^.  Mulinomah  R. 
Co,  10  lb.  3961 


Corporation  of  the  City  of  St.  Thomas 

V, 

Credit  Valley  R.  Co. 

(15  Ontario  App.  Rep,  673.) 

Railroad  Company — Bonus— Failure  to  Run  Train  to  Stipulated  Point — 
Measure  of  Damages* — When  the  main  consideration  of  a  bonus  to  a  rail- 
road company  was  the  brinj^ing  of  its  line  to  a  certain  town,  and  the  run- 
ning of  its  trains  to  a  certain  point  in  the  town  was  a  subsidiary  agreement 
for  the  convenience  of  the  town,  in  ascertaining  damages  for  the  breach 
of  the  subsidiary  stipulation,  every  reasonable  presumption  may  be  made 
as  to  the  advantages  which  might  be  derived  from  the  broken  agreement. 

Same — Damages — How  Ascertained. — When  a  municipality  has  con- 
tracted with  a  railway  company  for  a  station  at  a  certain  location  within 
its  corporate  limits,  in  ascertaining  the  damage  for  failure  of  the  company 
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to  maintain  a  station  at  the  stipulated  point,  depreciation  in  the  value  of 
property  around  the  station,  by  reason  of  such  failure,  is  a  proper  element 
for  consideration,  as  Rowing  how  much  less  benefit  has  been  derived  by 
the  city  from  assessments  and  taxable  returns  over  the  area  affected  by 
the  station,  in  consequence  of  the  company's  breach  of  contract. 

Same — Individual  Damage— Suit  by  City  to  Recover. — The  city  is  not  a 
trustee  for  individuals  who  suffer  loss  or  inconvenience  from  the  abandon- 
ment of  the  station,  and  cannot  recover  damages  for  their  use. 

Same— Damage  to  City  — Elements  of. — The  loss  in  taxation  resulting  to 
the  city  from  tlie  depreciation  in  tkxable  property,  which  can  be  traced  to 
or  reasonably  connected  with  the  company's  default,  forms  a  yearly  stan- 
dard which  may  be  capitalized  so  as  to  fairly  represent  the  money  com- 
pensation to  which  the  city  is  entitled. 

Appeal  by  the  defendant  from  the  report  of  the  master  of 
this  court,  in  London,  dated  March  6th,  1886,  pursuant  to  the 
judgment  of  Ferguson,  J.,  of  March  24th,  1884. 

The  action  was  brought  for  specific  performance  of  an  agree- 
ment entered  into  between  the  parties,  whereby  the  defendants 
agreed  for  the  consideration  of  $50,000  in  debentures  of  the 
city  to  "  run  their  railway  from  the  town  of  Ingersoll  to  the 
Canada  Southern  R.,  at  some  point  not  more  than  half  a  mile 
east  of  the  present  passenger  station  of  the  Canada  Southern  R. 
at  St.  Thomas,  and  that  defendants*  passenger  trains  should  run 
to  and  from  a  small  station  on  Church  street,  for  the  purpose  of 
checking  baggage  and  the  accommodation  of  passengers." 

In  pursuance  of  this  agreement  the  debentures  were  duly  de- 
livered to  the  railway  company,  and  the  company  did  run  their 
railway  from  Ingersoll  to  St.  Thomas,  and  for  a  brief  period 
they  ran  their  passenger  trains  to  and  from  a  small  station  on 
Church  street,  not  laying  a  track  of  their  own,  but  by  a  subse- 
quent arrangement  to  which  the  city  was  not  a  party  utilizing 
that  of  the  Canada  Southern  R.  Later  they  wholly  discontin- 
ued to  run  trains  to  and  from  the  small  station  on  Church  street, 
thereby  committing  the  breach  complained  of. 

The  action  was  tried  by  Ferguson,  J.  (7  O.  R.  332),  who  re- 
fused to  enforce  the  plaintiff's  claim  for  specific  performance, 
but  held  that  the  railway  company  had  committed  a  breach  of 
the  agreement,  and  directed  a  reference  to  the  master  at  Lon- 
don as  to  the  damages  sustained  by  reason  thereof. 

The  master  made  his  report  on  March  6th,  1886,  and  found 
that  the  plaintiffs  had  sustained  damages  by  reason  oif  the  breach 
of  agreement  by  the  defendants  to  the  amount  of  $12,000,  and 
the  solicitors  for  both  parties  assenting  thereto,  he  found  such 
damages  to  the  date  of  his  report. 

He  gave  his  reasons  for  arriving  at  this  result  as  follows: 

"I.  The  plaintiffs  have  sustained  specific  damages  by  the 
breach  of  the  defendants'  agreement. 

**  2.  The  defendants  are  therefore  answerable  for  such  dam- 
ages. 
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"3.  It  is  impossible  to  measure  the  damages  so  sustained, 
even  approximately,  unless  by  reference  to  the  total  amount  of 
depreciation  in  assessment  of  the  city  of  St.  Thomas  arising 
from  the  various  causes  appearing  in  evidence,  to  which  causes 
the  conclusion  is  to  my  mind  irresistible  that  the  wrong  caused 
by  the  act  of  the  defendants  has  very  considerably  contributed 
in  the  period  covered  by  the  evidence. 

"4.  It  is  clear,  however,  that  the  wrong  declared  has  not  been,, 
even  in  that  period,  the  only  or  the  main  cause  of  this  deprecia- 
tion, but  there  being  direct  evidence  of  gradual  decline  in  assess- 
ment from  the  several  causes  referred  to,  to  the  extent  of  up- 
wards of  $40,000,  the  defendants  must  be  held  responsible  for 
some  part  of  that  loss  to  the  plaintiffs. 

'*  It  is  true  that  this  loss  has  to  a  great  extent  been  equalized 
in  that  time  by  private  enterprise  in  the  erection  of  buildings 
and  improvements  in  the  western  part  of  the  city,  but  this 
would  have  been  so  much  gain  to  the  city  by  increased  values 
of  assessable  property  had  not  the  steady  depreciation  to  which 
the  act  of  the  defendants  was  contributing  been  at  the  same 
time  going  on. 

**  It  is,  I  think,  a  fair  inference  to  be  drawn  from  these  facts 
that,  notwithstanding  the  outlay  in  improvements  by  individual 
owners  of  property  to  some  extent  equalizes  the  loss  to  the  city 
by  declining  assessments,  the  city  is  still  suffering  loss  in  income 
to  which,  but  for  the  depreciation  referred  to,  it  would  have 
been  entitled  to.  Hence  there  was  a  specific  loss  to  the  city 
from  this  depreciation,  to  which  the  act  of  the  defendants  un-^ 
doubtedly  to  some  extent  contributed. 

"  5.  This  being  the  case,  it  might  appear  that  the  true  meas- 
ure of  damages  would  be  simply  the  sum  of  $20,000,  the  extra 
sum  voted  on  the  condition  the  breach  of  which  forms  the 
wrong  here  declared,  because  the  majority  for  the  full  bonus  of 
$50,000  having  been  55  votes,  and  no  fewer  than  32  of  the  wit- 
nesses  having  voted  for  that  bonus  on  that  condition  only,  it  is 
fairly  inferable  that  these  32  votes  carried  the  by-law,  and  that 
the  defendants  having  failed  to  carry  out  that  condition,  it 
might  be  said  that  the  natural  consequences  would  be  that  they 
should  refund  to  the  plaintiffs  this  sum  of  $20,000. 

"6.  I  do  not  find,  however,  as  I  have  already  indicated,  that 
this  ought  to  be  the  basis  on  which  the  question  of  damages 
should  rest.  The  true  basis,  I  think,  is  the  loss  upon  the  as- 
sessed values.  I  cannot  conclude  that  the  plaintiffs  have  sus- 
tained damage  to  the  full  extent  of  the  surplus  of  $20,000. 

"  The  defendants  to  some  extent  carried  out  their  undertake 
ing,  and  have  also  in  some  degree  made  good  to  the  city  towards 
the  east  end  the  depreciation  to  which  their  wrongful  act  con- 
tributed in  the  western  section ;  although  in  this  connection  I 
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do  not  find  that  their  contention  is  by  any  means  wholly  sus- 
tained. 

"  7.  Having,  therefore,  made  a  careful  analysis  of  the  whole 
evidence,  and  on  perusal  of  several  of  the  cases  cited,  to  most 
of  which  I  have  had  access,  and  adopting  the  principle  that  the 
wrongdoer  or  author  of  the  mischief  must  be  held  responsible 
for  the  consequences  of  the  wrong  complained  of  to  the  party 
aggrieved,  in  damages,  or  a  penal  sum  in  compensation  for  the 
consequences  following  the  wrong,  I  follow  up  that  conclusion 
by  finding  that  to  the  act  of  the  defendants,  as  shown  by  the 
weight  of  the  evidence  adduced  under  this  reference,  must  be 
charged  a  considerable  part  of  the  losses  sustained  by  the  plain- 
tiffs in  the  past  three  and  a  half  years,  and  I  have  fixed  the  pro- 
portion, $40,600  (see  evidence  of  J.  P.  Martin  and  H.  Comfort), 
at  a  sum  somewhat  less  than  one  third  of  the  whole  loss  in  that 
period  as  a  fair  and  I  think  not  excessive  compensation  for  the 
defendants'  proportion  of  the  depreciation  caused  by  their  act, 
and  I  find  that  sum  to  be  $12,000. 

"8.  I  have  entirely  rejected  the  contention  of  the  plaintiffs  as 
to  other  ways  in  which  they  could  claim  compensation  in  dam- 
ages. They  are  too  indefinite  and  vague,  and  it  would  be  im- 
possible to  base  even  an  approximate  sum  for  damages  upon 
the  grounds  suggested  by  counsel  for  the  plaintiffs ;  and  as  to 
whether  the  defendants  might  even  be  called  upon  to  construct 
an  independent  line  into  the  city  at  a  cost  of  $75,000,  to  carry 
out  the  condition  of  which  the  breach  is  complained  of,  that,  I 
think,  is  not  now  a  question  for  me.  It  is  disposed  of  by  the 
judgment  in  appeal  in  this  action.  And  with  reference  to  the 
contention  of  the  defendants  that  from  the  danger  accompany- 
ing the  passage  of  trains  through  the  city  their  failure  in  the 
condition  is  a  benefit  rather  than  a  loss,  I  have  not  given  it 
much  consideration  because  statutory  enactments  exist  which 
can  be  enforced  to  prevent  or  at  least  to  minimize  the  danger 
suggested. 

•*  8.  The  evidence  as  to  damages  as  a  result  of  the  wrong  has, 
I  think,  been  properly  directed  to  the  time  between  the  date  of 
the  wrong  complained  of  and  the  present,  because  such  damage 
followed  upon  and  was  the  necessary  results  of  the  wrong.  I 
think  I  am  warranted  in  so  finding  from  the  evidence,  and  in 
giving  damages  to  the  present  time. 

"Any  further  claim  made  by  the  plaintiffs  for  damages  must 
be,  it  appears  to  me,  the  ground  for  a  new  action. 

"The  statute  of  limitations  will  in  about  two  and  a  half 
years  bar  further  action,  as  it  will  run  from  date  of  wrong  (Au- 
gust, 1882)." 

The  grounds  of  objection  as  set  out  in  the  notice  of  motion 
for  this  appeal  were  (1)  that  the  master  improperly  admitted 
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evidence  of  damages  to  particular  individuals  only  residents  in 
the  plaintiffs'  corporation,  but  not  of  damages  to  the  plaintiffs 
as  a  corporation  ;  (2)  that  the  evidence  upon  which  the  master 
found  the  depreciation  in  the  assessed  value  of  the  plaintiffs* 
property  in  the  west  end  to  be  $40,600  is  contradicted  by  other 
evidence,  and  is  contrary  to  the  weight  of  evidence.  That  it  is 
of  too  vague  and  general  a  character  to  support  the  said  finding, 
and  that  the  proportion  of  one  third  or  thereabouts  of  $40,600 
in  the  said  findings  mentioned  is  only  conjectural  and  not  ar- 
rived at  in  any  intelligible  or  legal  manner;  (3)  that  the  evi- 
dence did  not  show  that  the  breach  of  the  agreement  com- 
plained of  had  depreciated  the  plaintiffs*  property  as  a  whole ;. 
(4)  the  findings  of  said  master,  in  so  far  as  they  award  the  said 
damages,  are  contrary  to  law  and  evidence,  and  the  weight  of 
evidence ;  (5)  that  the  evidence  showed  that  the  depreciation 
complained  of  was  altogether  due  to  causes  existing  long 
before  the  defendants'  railway  was  extended  to  St.  Thomas, 
said  causes  being  ones  over  which  the  defendants  had  no  con- 
trol, and  for  which  they  were  not  in  any  way  responsible ;  (6) 
that  the  evidence  showed  that  the  plaintiffs  had  enjoyed  the 
full  benefit  of  the  services  of  the  defendants*  railway,  and  that 
the  present  accommodation  is  more  advantageous  to  the  plaintiffs 
than  the  original  arrangement,  and  combines  with  such  advan- 
tages a  higher  degree  of  safety  than  formerly ;  (7)  that  the  dam- 
ages awarded  are  excessive  and  should  in  any  event  be  materi- 
ally lessened ;  (8)  that  in  the  evidence  the  plaintiffs  had  not 
shown  that  they  had  sustained  any  damages  by  reason  of  the 
breach  complained  of  for  which  they  were  entitled  to  recover  ; 
that  the  report  shall  be  amended  accordingly. 

The  appeal  came  on  for  argument  on  March  i,  1888,  before 
Boyd,  C. 

C.  Robinson,  Q.C.,  and  R.  M.  Wells,  for  the  Credit  Valley 
Railway. 

McCarthy,  Q.C.,  and  Ermatinger,  Q.C.,  for  the  plaintiffs. 

Boyd,  C. — As  stated  by  Hagarty,  C.J.,  when  this  case  was  in 
appeal,  12  A.  R.,  at  p.  278,  "The  main  object  of  the  bonus  of 
$50,000  seems  to  be  treated  all  round  as  the  bring- 
ing the  line  to  St.  Thomas,  the  agreement  as  to  212^*'*''* 
trains  for  passengers  and  baggage  at  Church  street 
being  apparently  subsidiary  and  a  matter  of  local  arrangement. 
(See  Brown  and  Theobald  on  the  Law  of  Railway  Companies^ 
2d  ed.,  pp.  no,  II I. y 

In  ascertaining  damages  for  the  breach  of  this  last  term,  it 
must  be  considered  that  the  stipulation  as  to  the  local  service 
was  intended  to  be  of  some  benefit  to  the  city.  It  may  have 
been   a  minor   matter,  but  was  still  of  measurable  importance. 
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The  obvious  benefit  intended  by  and  in  contemplation  of 
both  parties  was,  for  the  convenience  of  persons  liv- 
orTam'l"?*"r  *"g  i"'  ^^^  Others  going  to,  the  west  part  of  the  city, 
breaehor  All  the  passengcf  trains  of  the  C.  V.  R.  were  to  run 
trtipaiation—  ^q  and  from  the  small  station  on  Church  street  for 
aidered.  *^''  ^^e  purpose  of  checking  baggage  and  the  accommoda- 
tion of  passengers.  But  beyond  this,  which  is  ex- 
pressed on  the  face  of  the  contract,  every  reasonable  presump- 
tion may  be  made  as  to  the  advantages  which  might  have  de- 
rived from  the  performance  of  the  agreement.  Thus  in  Wilson 
?.  Northampton  v,  Banbury  Junction  R.  Co.,  9  Ch.  279,  where 
a  railway  had  failed  to  put  a  station  at  the  place  bargained  for 
by  the  plaintiff,  Bacon,  V.C.,  thought  it  was  an  element  to  be 
considered,  in  estimating  his  damages,  that  he  had  lost  the  in- 
crease in  value  of  adjoining  land,  which,  had  the  station  been 
there,  would  have  been  capable  of  being  adapted  for  building 
purposes.  Following  up  the  same  line,  the  lord  chancellor 
said,  in  appeal,  at  p.  286  :  "  A  jury  might,  with  perfect  propriety, 
take  into  account  the  probable  benefit  which  the  plaintiff's  estate 
might  have  derived  from  the  existence  of  a  stopping-place  to 
which  traffic  might  have  been  attracted,  or  which  might  have 
been  convenient  to  persons  resident  upon  that  estate."  So  in  a 
later  case,  of  Jaques  v.  Millar,  6  Ch.  D.,  at  p.  160,  Mr.  Justice 
Fry,  varying  the  expression  of  the  rule  to  be  found  in  Hadley  v. 
Baxendale,  9  Exch.  341,  and  Cory  v.  Thames  Iron  Works  Co., 
L.  R.  3  Q.  B.  181,  said:  "I  am  entitled  to  have  regard  to  the 
damages  which  may  be  reasonably  said  to  have  arisen,  ...  or 
which  may  be  reasonably  supposed  to  have  been  in  contemplation 
of  the  parties  as  likely  to  arise,  from  the  partial  breach  of  the 
contract." 

The  failure  to  keep  up  the  station  at  Church  street  might 
have,  and  might  be  expected  to  have,  the  effect  of  rendering  the 
€iiar€hiiRet  P^^P^^'^y  *"  ^^^^  neighborhood  less  desirable  than  it 
cution—De-  would  Otherwise  be.  Land  and  houses  there  might 
prvieiatioB  of  become  less  sought  after  and  less  salable  or  rentable, 
Irtj.**^^"**"  ^^^'  ^^'  might  actually  depreciate  in  value  instead  of 
receiving  the  upward  impulse  which  might  be  antici- 
pated as  one  result  of  fixing  a  station  at  the  west  part  of  the 
city.  These  are  elements,  as  Lord  Selborne  says  in  Wilson's 
case,  no  doubt  more  or  less  of  an  indefinite  character,  yet  proper 
for  the  consideration  of  the  master,  for  the  durpose  of  showing 
how  much  less  benefit  has  been  derived  by  the  city  from  the  as- 
sessments and  taxable  returns  over  the  area  affected  by  this  sta- 
tion in  consequence  of  the  railway's  breach  of  contract.  True, 
the  actual  depreciation  is  a  matter  which  pertains  to  the  prop- 
erty-owners, and  not  to  the  city  as  damages;  but  the  lessened 
taxation  resulting  from  this  depreciation  does  not  appear  to  me 
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to  be  too  remote  a  fact  for  consideration  upon  the  reference. 
This  is  a  result  which  might  not  unreasonably  be  expected  to 
occur ;  and  if  it  is  established  as  a  matter  of  fact  to  the  satisfac- 
tion of  the  master,  it  may,  as  a  matter  of  principle,  be  included 
in  his  estimate  of  damage.  McMahon  %k  Field,  7  Q.  B.  D.  591. 
As  put  by  the  judge  in  that  case,  this  loss,  if  proved,  appears  to 
be  a  probable  result  or  consequence  of  the  closing  of  the  station. 
See  also  per  Bowen,  L.J.,  in  Gr^bert  Borgnis  v,  Nugent,  15  Q. 
B.  D.  92. 

It  is  clear  that  the  personal  loss  or  inconvenience  suffered  by 
travellers  or  citizens  from  the  abandonment  of  the  station,  or  the 
actual  depreciation  in  value  of  the  land  individually 
owned  in  that  neighborhood,  cannot  be  reckoned  as  uw^"** 

constituents /^r  se  of  the  damages  suffered  by  the 
corporation.     The  city  is  not  a  trustee  for  these  individual  suf- 
ferers,  and   cannot   recover  damages   for   their   use.     West  v, 
Houghton,  4  C.  P.  D.  197. 

But  there  are  disadvantages  following  the  closing  of  the  sta- 
tion in  that  part  of  the  city  which  naturally  and  probably  oper- 
ate to  lesson  the  value  of  taxable  property,  and  so  ^  ^ 
diminish  the  municipal  income  from  this  source.  re^*bj*mn-" 
That  this  line  of  inquiry  as  to  damages  is  not  too  re-  »icip«iity 
mote  or  conjectural  appears  to  be  recognized  in  the  ^tJ^n****"* 
observations  of  Osier,  J.  A.,  in  corporation  of  Brus- 
sels V.  Ronald,  11  A.  R.  605,  615.  It  helps  materially  to  reach 
that  which  is  the  all  important  point,  the  ascertainment,  as  well 
as  may  be,  of  the  pecuniary  amount  of  the  difference  between 
the  present  state  of  things  and  what  would  have  been  if  the 
contract  had  been  fully  perfornled.  Stated  broadly,  the  inquiry 
is,  how  much  less  benefit  has  been  received  by  the  municipality 
by  reason  of  the  railway  service  at  one  station  bei-ng  discontin- 
ued. That  rule,  enunciated  by  Richards,  C.J.,  in  Cole  v.  Buckle, 
18  C.  P.  at  p.  291,  has  been  stated  lately  in  England  as  the  true 
measure  of  damages  in  a  case  like  this  of  unusual  character  : 
Wigsell  V,  The  Corporation  of  the  School  for  the  Indigent 
Blind,  8  Q.  B.  D.  357.  The  difficulty  of  ascertaining  the 
amount  is  not  a  reason  for  withholding  relief  altogether:  Simp- 
son V.  London  and  Northwestern  R.  W.  Co.,  i  Q.  B.  D.  at  p. 
277.  I  agree  with  the  master  that  this  is  not  a  case  in  which 
no  damages  are  proved,  or  in  which  only  nominal  damages 
should  be  given,  the  result  of  which  finding  would  be  that  the 
action  should  be  dismissed,  and  probably  with  costs.  But  I  am 
not  able  to  accept  the  amount  awarded,  which  is  excessive  and 
is  based  on  an  erroneous  foundation.  The  serious  difficulty,  to 
my  mind,  is  because  of  the  possible  effect  of  the  one  and  main 
station  at  the  eastern  side  of  the  city  accumulating  advantages 
at  that  point  which  might  have  been  distributed  in  the  western 
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part  had  the  small  station  been  there  maintained.  However^ 
the  master,  upon  whom  the  duty  devolved,  and  before  whom 
the  witnesses  were  examined,  has  been  able  to  discriminate  and 
to  find  that  there  has  been  depreciation  around  the  area  of  the 
abandoned  station  which  has  not  been  compensated  for  by  the 
prosperity  around  the  existing  station.  There  is,  it 'is  said,  the 
distance  of  a  mile  between  these  two  stations,  and  it  may  well 
be  that  the  service  at  one  point  would  not  satisfy,  as  it  should 
be  satisfied,  the  requirements  at  the  other  points.  At  all 
events,  that  is  what  the  city  stipulated  for — not  one  station,  but 
two,  and  so  situated  that  both  sides  of  the  town  should  be  con- 
temporaneously benefited.  If  the  company  admits  that  their 
small  station  is  to  be  given  up  for  all  future  time,  then  I  think 
the  damages  should  be  assessed  once  for  all :  Great  Laxey  Min- 
ing Co.  V.  Clague,  4  App.  Cas.  115.  This  may  be  done  either 
by  fixing  one  solid  sum  or  by  directing  a  yearly  payment,  as  was 
suggested  in  Wilson's  case,  before  Bacon,  V.  C.,  9  Ch.  App.  279. 
Had  the  master  fixed  some  considerably  smaller  sum  estimated 
upon  a  satisfactory  principle,  I  should  not  have  interferred.  As 
I  understand  his  reasons  and  findings,  he  has  come  to  the  con- 
clusion that  there  is  a  depreciation  of  $40,000  in  assessable 
value  in  the  eastern  part  of  the  city,  and  of  this  about  $12,000  is 
attributable  to  the  default  of  the  company.  As  the  appeal  was 
argued  before  me,  and  not  disputed  by  the  respondents,  he 
came  to  this  result  because  of  evidence  that  $40,000  worth  of 
improvements  had  been  made,  which  kept  the  assessments 
about  the  same  in  aggregate  amount  in  1881  and  1885.  The 
witnesses  Martin  and  Comfort  say,  "including  the  improve- 
ments, the  assessed  value  is  the  same  in  these  years."  But  the 
improvements,  it  is  said,  would  only  be  assessed  at  50  per  cent 
of  the  value,  and  that  would  reduce  the  depreciation  by  one 
half.  Of  this  total  depreciation  the  master  attributes  one  third 
(about)  to  the  breach  of  contract  on  the  part  of  the  railroad. 
But  it  would  be  only  the  rate  levied  upon  this  one  third  (say  i^ 
cents  on  the  dollar)  which  would  be  the  proper  measure  of  loss 
to  the  city  as  plaintiffs.  I  may  be  in  error  in  these  details,  but 
I  only  go  into  them  for  the  purpose  of  pointing  out  how  the 
damages  may  be,  in  one  aspect  of  the  case,  rightly  estimated — 
that  is  to  say,  the  loss  in  taxation  resulting  to  the  city  from  the 
depreciation  is  taxable  property  which  can  be  traced  to  or  rea- 
sonably connected  with  the  company's  default,  forms  a  yearly 
standard  which  may  be  capitalized  so  as  to  fairly  represent  the 
money  compensation  to  which  the  plaintiffs  are  entitled. 

I  have,  perhaps,  not  exhausted  the  grounds  upon  which  lia- 
bility to  damages  can  be  placed.  I  have  experienced  the  force 
of  the  observation  of  Mr.  Justice  Field  in  the  Wigsell  case,  8 
Q.  B.  D.  357,  which  is  very  pertinent  to  this  case.     "  It  is,"  he 
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says,  "one  of  a  somewhat  unusual  character,  and  involves  ques- 
tions as  to  the  principle  upon  which  damages  ought  to  be  as- 
sessed, few  questions  upon  which  point  are  free  from  difficulty/* 

p.  359- 

As  now  framed,  the  report  must  be  set  aside.     It  is  not  my 
province  to  seek  out  what  further,  if  any,  grounds  exist  for  the 
recovery  of  substantial  damages.     It  is  enough  that 
the  law  and  evidence  does  not  warrant  the  conclu-  l!^^ll\^^ 
sion  to  which  the  master  has  come.     The  matter  is 
therefore  referred  back  for  any  further  or  other  claim  and  evi- 
dence which  may  be  adduced.     I  cannot  but  suspect,  however, 
that  some  such  case  as  this  inspired  or  exasperated  the  utter- 
ance  of  a  former    master  in  chancery  who  differentiated  be- 
tween  the  functions  of  court  and  master  by  saying  that  all  the 
difficult  matters  went  to  the  master  and  all  the  easy  ones  to  the 
court. 

I  may  note  that  I  have  carefully  read  all  the  American  cases 
citec^  but  they  seem  to  me  to  be  at  variance  with  the  views  ex- 
pressed by  English  and  Canadian  judges  as  to  what  is  admissa- 
ble  evidence  of  damage  in  cases  of  this  kind.  There  is  one 
case,  not  cited,  of  Watterson  v.  Allegheny  Valley  R.  W.  Co.,  74 
Pa.  St.  208,  which  goes  the  other  way,  and  is  in  harmony  with 
Wilson  V.  Northampton  and  Banbury  Junction  R.  W.  Co.,  9  Ch. 
279. 

The  costs  of  this  appeal  must  be  given  in  favor  of  the  appel- 
lants. 

Damages  for  Removal  or  Abandonment  of  Railway  Station. — See  Houston 
&  T.  C.  R.  Co.  V,  Molloy,  25  Am.  &  Eng.  R.  R.  Cas.  244. 


Gulf,  Colorado  and  Santa  Fe  R.  Co.  et  oL 
State  of  Texas. 

(Texas  Supreme  Court,  December  21,  1888.) 

Railroad  Companies  —Traffic  Association— Invalidity. — An  agreement  be- 
tween several  railroad  companies,  some  of  which  own  and  control  pom- 
pelin<2f  lines,  for  the  appointment  of  a  common  governing  committee  or  an 
association  composed  of  one  member  from  every  company  to  fix  the  rates 
for  which  freights  should  be  carried  to  and  from  points  wuhin  the  state  of 
Texas,  is  illegal  because  contrary  to  art.  X,  sec.  5,  of  the  constitution  of 
Texas,  which  provides  that  "No  railroad,  ,  .  .  or  managers  of  any  railroad 
corporation,  shall  consolidate  the  stock,  property,  and  franchises  of  such 
36  A.  &  E.  R.  R.  Gas.— 31 
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corporation  with.  ...  or  in  any  way  control,  any  railroad  corporation  own- 
infj  or  having  under  its  control  a  parallel  or  competing  line." 

Same — Stifling  Competition— Constitutional  Law. — The  language  of  this 
provision  of  the  constitution  of  Texas  evinces  tliat  control  in  any  manner 
and  to  any  extent  was  intcntled  to  be  prohibited,  provided  it  was  such  as  is 
calculated  to  enable  one  railroad,  by  means  of  a  contract  or  agreement  for 
interference  in  the  others*  affairs,  to  keep  down  competition  between  them. 

Same — Injunction — Public  Policy. — Quc€rt\  whether,  even  in  the  absence 
of  such  constitutional  provision,  action  under  the  agreement  could  not  be 
enjoined  as  being  in  restraint  of  competition  and  contrary  to  public  policy. 

Same — Competition — Judicial  Notice  of.— In  such  a  suit,  the  court  must 
lake  judicial  notice  of  the  fact  that  two  railroads  touching  the  same  point 
are  competing  lines. 

Same— Provisions  of  Contract — Effect  of. — The  fact  that  any  company  or 
party  to  the  aj^reement  has  the  right  of  withdrawal,  or  that  it  cannot  be 
punished  for  a  failure  to  obey  the  regulations,  or  that  it  has  not  been  shown 
that  the  companies  have  made  charges  in  excess  of  the  limits  allowed  by 
law  does  not  relieve  the  agreement  from  its  illegality. 

Same— State  Control  —Interstate  Commerce.— Several  of  the  defendant 
companies  being  corporations  created  by  the  state  of  Texas,  the  state  of 
Texas  has  the  right  to  proliibit  and  interfere  with  a  contract  in  restraint  of 
competition  to  which  they  are  party,  although  it  regulate  charges  upon 
freight  carried  to  and  between  Texas  and  other  states.  The  agreement 
being  illegal  as  to  some,  is  illegal  as  to  all. 

Bill  in  equity.     Appeal  from  Travis  County. 
George  W.  McCrary,  Baker,  Botts  &  Baker,  and  /.  W.  Terry  for 
appellants. 
/.  S,  Hogg,  attorney-general,  for  appellee. 

Gaines,  J. — This  suit  was  brought  in  the  name  of  the  state, 
by  her  attorney-general,  to  restrain  certain  railroad  companies 
engaged  in  operating  lines  within  the  state  from 
Object  of  init.  carrying  out  an  agreement,  entered  into  by  them,  by 
which  they  committed  to  a  body  of  representatives 
of  the  companies  the  power  to  fix  the  rates  for  which  freights 
should  be  carried  to  or  from  points  within  the  state. 

The  theory  of  the  state's  case  is  that  the  parties  to  the  agree- 
ment are  parallel  and  competing  lines,  and  that  the  association 
formed  by  it  is  prohibited  by  section  5,  article  X, 
JuH"^*'         of   the  constitution,  which  provides   that  "No  rail- 
road, ...   or  managers  of  any  railroad  corporation, 
shall  consolidate  the  stock,  property,  or  franchise  of  such  corpora- 
tion with,  ...  or  in  any  way  control,  any  railroad  corporation 
owning  or  having  under  its  control  a  parallel  or  competing  line.** 
The  first  assignment  of  error  is  that  "  The  court  erred  in  find- 
ing that  many  of   the  railroad  companies  defendant  own  and 
control   parallel   and    competing   lines ;    because,  as 
errorgl"'*"**'  defendants  claim,  there  is  no  such  admission  in  the 
answers ;  nor  is  there  such  an  allegation  in  the  state's 
petition,  except  that  defendants  are  averred  to  be  made  parallel 


Digitized  by 


Google 


TRAFFIC   ASSOCIATION— RESTRAINT   OF   COMPETITION.       483 

and  competing  lines  by  the  action  of  said  Texas  Traffic  Associ- 
ation." Under  this  assignment,*  we  will  first  consider 
the  allegations  in  the  petition.  The  petition  alleges  piltSfuJ^"  **' 
the  authority  by  which  the  respective  charters  of  the 
defendant  corporations  were  granted,  and  defines  the  lines  of 
railroad  respectively  operated  by  them,  and  then  charges  "  That 
the  lines  so  owned  and  operated  by  the  defendants  are  the  main 
trunk  lines  and  leading  railways  in  Texas,  and  so  traverse  the 
state  as  to  touch  and  penetrate  her  commercial  centres,  and  be- 
come and  are  lawful  competitors  for  the  country's  traffic  con- 
centrated in  the  cities  aforesaid."  After  alleging  the  formation 
of  an  executive  committee  of  the  "  Traffic  Association  "  by  the 
agreement  the  carrying  out  of  which  is  sought  to  be  restrained, 
the  petition  also  avers  "That  each  of  said. executive  committee, 
and  each  of  the  employees  of  said  association,  is  an  officer  of 
each  and  all  the  defendants,  .  .  .  and  are  in  common  employed 
and  paid  by  them  ;  and  that  each  of  said  railroad  companies  is  a 
competing  line  for  Texas  traffic  and  trade."  Also  referring  to 
the  association  formed  by  the  agreement,  the  petition  charges, 
^*That  said  railway  companies,  by  their  said  conspiracy,  contract, 
<:ombination,  and  copartnership,  have  formed  a  consolidation 
of  parallel  and  competing  lines,  etc."  The  exceptions  to  the 
petition  are  upon  grounds  that  would  have  been  raised  by  a 
general  demurrer.  There  is  no  exception  on  account  of  vague- 
ness or  indirectness  of  the  allegations.  In  the  absence  of  such 
an  exception,  every  reasonable  intendment  must  be  indulged  in 
favor  of  the  sufficiency  of  the  petition.  See  District  Court 
Rules  17  and  18,  47  Tex.;  Burks  v,  Watson,  48  Tex.  108. 

We  think  it  sufficiently  appears,  from  the  allegations  quoted 
above,  that  the  defendant  companies  are  alleged  to  be  owners  and 
operators  of  parallel  and  competing  lines  of  railroad ; 
but  the  further  question  is  presented,  whether,  from  AHegationi •» 
the  admissions  in  the  pleading  and  facts  of  which  the  roftdrB^ln"* 
court  could  take  judicial  notice,  it  was  authorized  to  cifnt. 
make  the  finding  complained  of  in  the  assignment  of 
error.     The  case  was  submitted  to  the  court  for  final  disposition 
upon  the  petition,  the  answer^  and  the  supporting  affidavits. 

The  answers  of  the  Gulf,  Colorado  &  Santa  F^  R.  Co., 
and  of  the  Fort  Worth  &  Denver  City  R.  Co.,  formally 
admit  all  allegations  of  the  petition  which  are  not  ABswemofde- 
therein  specifically  denied.  The  St.  Louis,  Arkansas  5*|"f*/'*"7ip"" 
'&  Texas  R.  Co.  adopt  the  answer  of  the  Santa  astoeompn- 
Y(t  Co.  The  answers  of  these  defendants  do  not  deny  *»»  "»•»• 
the  roads  of  defendant  companies  are  parallel  or  competing 
lines;  therefore  the  fact  may  be  considered  established  as  to 
them.  On  the  other  hand,  the  other  defendants,  in  their  answers, 
<leny  all  the  allegations  of  the  petition  not  specifically  admitted 
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in  such  answers;  and  we  find  in  their  pleadings  no  admission  that 
any  one  of  the  railroads  is  parallel  to  or  a  competitor  for  traffic 
with  any  other.  Unless,  therefore,  the  court  could  know 
judicially  that  two  or  more  of  the  roads  which  were  operated  by 
the  members  of  the  association  were  parallel  or  competing  lines, 
the  finding  was  not  warranted  against  the  last-named  defend- 
ants. In  Wharton  on  Evidence,  it  is  said  :  "Our  own  law  .  .  . 
adopts  the  position  that  reason  and  evidence  are  the  co-ordinate 
factors  which  go  to  make  up  proof,  and  that  a  judge,  in  trying  a 
case,  must  not  only  exercise  his  own  logical  faculties  in  constru- 
ing and  applying  evidence,  but  must  draw  on  his  own  sources  of 
knowledge  for  such  information  as  is  common  to  all  intelligent 
persons  of  the  same  community.  Such  information  must  not 
only  be  thus  common, -but  must  be  of  undisputed  truth.  When 
it  becomes  disputable,  it  ceases  to  fall  under  the  head  of  notori- 
ety." I  Wharton  Ev.  §  329.  The  supreme  court  of  the 
United  States  say:  "It  certainly  cannot  be  laid  down,  as  a 
universal  or  even  as  a  general  proposition,  that  the  court  can 
judicially  notice  matters  of  fact.  Yet  it  cannot  be  doubted  that 
there  are  many  facts,  particularly  with  respect  to  geographical 
positions,  of  such  public  notoriety,  and  the  knowledge  of  which 
is  to  be  derived  from  other  sources  than  parol  proof,  which  the 
court  may  judicially  notice.  Thus,  in  the  case  of  U.  S.  v.  La 
Vengeance,  3  Dall.  297,  the  court  judicially  noticed  the  geo- 
graphical position  of  Sandy  Hook ;  and  it  may  certainly  take 
notice  judicially  of  like  notorious  facts,  as  that  the  Bay  of  New 
York,  for  instance,  is  within  the  ebb  and  flow  of  the  tide." 
Beyroux  v.  Howard,  7  Pet.  324.  "A  court  is  bound  to  take 
judicial  knowledge  of  the  leading  geographical  features  of  the 
land,  the  minuteness  of  the  knowledge  so  expected  being  in 
inverse  proportion  to  the  distance."  •!  Whar.  Ev.  §  339. 
The  principle  has  been  applied  in  various  ways,  as  the  follow- 
ing cases  will  show :  Tremier  zf.  Stewart,  55  Ala.  458  ;  Gibson  v. 
Stevens,  8  How.  U.  S.  399;  Vanderwerker  v.  People,  5  Wend. 
530;*  Pierce  v,  Langfit,  loi  Penn.  St.  507;  Steinmetz  v.  Turn- 
pike Co.,  57  Ind.  458 ;  Tewksbury  v.  Schulenberg,  41  Wis.  384; 
Walker  v,  Allen,  72  Ala.  456 ;  Oppenheim  7\  Wolf,  3  Sandf.  Ch. 
571;  Neaderhouscr  7f.  State,  28  Ind.  257.  In  Railway  Co.  7/. 
Rushing,  69  Tex.  306,  Chief  Justice  Willie  says:  "It  may  be 
that  this  court,  judicially  knowing  the  geography  of  the  state, 
might  take  notice  of  the  general  direction  of  those  two  roads  as 
fixed  by  the  statutes  under  consideration ;  that  their  lines  must 
necessarily  cross  each  other;  and  could  therefore  treat  them  as 
connecting  lines,  and  not  parallel  to  each  other:  but  as  to  whether 
they  are  competing  lines,  we  can  have  no  judicial  knowledge 
whatever."  This  latter  proposition,  as  a  general  rule,  and  as  ap- 
plied to  the  case  then  before  the   court,  is  undoubtedly  correct. 
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Whether  two  roads  which  intersect  each  other  at  a  certain  point 
are  competitors  for  freight  or  not  must  depend  upon,  a  variety 
pf  circumstances  not  known  to  the  court ;  but  the  authorities 
cited  show  that  we  must  take  notice  of  the  geography  of  the 
state  and  at  least  of  its  navigable  streams.  It  is  a  matter  of  his- 
tory that  important  lines  of  railroad  once  established  have  re- 
mained as  fixed  and  as  permanent  in  their  course  as  the  rivers 
themselves.  They  supersede  in  the  main  all  other  modes  of  travel 
between  .the  points  which  they  touch,  and  become  as  well  if  not 
better  known  than  any  other  geographical  feature  of  the  coun- 
try. There  locality  becomes  "  notorious  and  indisputable."  For 
instance,  can  we  doubt  that  the  Houston  &  Texas  Central 
Road  runs  from  Houston  to  Dallas?  and  that  the  Gulf,  Colorado 
&  Santa  F6  touches  with  its  lines  the  same  points?  Can  we 
doubt  that  they  run,  during  a  considerable  portion  of  their  lines, 
practically  parallel  to  each  other?  and  that  they  mdst  necessarily 
compete  for  the  traffic  lying  between  them?  We  think  we  must 
take  judicial  notice  that  these  two  roads  are  parallel  and  com- 
peting lines;  and  this- is  sufficient,  so  far  as  the  disposition  of 
this«case  is  concerned.  We  are  of  opinion  that  the  finding 
would  have  been  sufficient  to  support  the  judgment  if  it  had 
been  that  but  two  of  the  defendants  were  competitors  with  each 
other  for  traffic.  The  same  may  be  said  as  to  portions  of  the 
|ine$  ot  the  Texas  &  Pacific  Co.,  and  of  the  St.  Louis,  Arkansas 
&  Texas  Co.,  which  extends  from  Sherman  to  Texarkana.  We 
cannot  shut  our  eyes  to  the  notorious  and  indisputable  facts  that 
Ithese  parts  of  the  respective  lines  touch  at  the  same  points,  and 
that  they  are  natural  competitors  for  the  traffic  of  a  large  scope 
of  xrouutry. 

Under  the  next  succeeding  assignments  of  error,  it  is  insisted 
by  counsel  for  appellants  that  the  agreement  in  controversy 
which  establishes  the  "Texas  Traffic  Association,'*  is 
not  in  violation  of  section  5,  article  X,  of  the  consti-  auty  of\?ree. 
tution.  In  order  to  determine  this  question,  we  will  menuertab- 
give  briefly  some  of  the  prominent  provisions  of  the  ^j|j|,lJtJ5!n** 
articles  of  agreement  by  which  the  association  is 
created.  Among  its  purposes,  stated  in  the  preamble,  is  that 
*'  of  preventing  sudden  and  extreme  fluctuations  in  Texas  rates 
alike  injurious  to  the  public  and  to  transportation  companies." 
Article  I  provides  that  the  "  traffic  subject  to  this  agreement 
shall  be  all  freight  and  passenger  business,  except  express  and 
mail,  carried  by  lines,  parties  hereto,  which  has  origin  or  desti- 
nation within  the  state  of  Texas,  other  than  business  to  or  from 
El  Paso,  Eagle  Pass,  and  Laredo  proper."  The  managing  body 
of  the  association  is  an  executive  committee,  composed  of  one 
member  from  each  party  to  the  agreement.  They  are  to  elect 
a  commissioner,  who  is  chief  executive  officer.    **The  executive 
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committee  shall  agree  upon  the  classification  and  rates  covering 
the  traffic  subject  to  this  agreement.  No  member  shall  directly 
or  indirectly  reduce  rates/*  etc.  Any  violation  of  the  agreement 
is  to  be  reported  to  the  commissioner,  who  shall  *'  check  the 
irregularity  if  he  can."  **  All  rates,  rules,  regulations,  and  divi- 
sions, when  adopted  by  agreement  or  by  arbitration,  shall  be 
simultaneously  furnished  by  the  commissioner  to  the  traffic  de- 
partments of  all  members  of  the  association  for  the  guidance  of 
all  the  parties  in  interest,"  etc.  Without  quoting  further,  we 
think  it  apparent  that  a  leading  object,  if  not  the  sole  object  of 
the  association,  is,  by  the  appointment  of  a  common  governing 
committee,  to  fix  rates  of  transportation  so  as  to  prevent  com- 
petition among  the  several  parties  to  the  contract.  We  think  it 
also  apparent,  from  the  language  of  the  section  of  the  state  con- 
stitution, that  its  leading  object  was  to  prevent  competing  lines 
of  railroad  in  the  sta^e  from  so  fettering  themselves  by  consoli- 
dation, lease,  or  other  agreement  by  which  one  should  in  any 
way  subject  itself  to  the  control  of  another,  so  as  to  stifle  com- 
petition for  the  traffic  of  the  state.  The  section  prohibits  any 
railroad  company,  or  the  managers  of  any  such  company,  from 
controlling  in  any  way  another  company  owning  a  competing 
line.  If  one  is  prohibited  from  making  such  a  contract,  we 
think  two  or  more  are  so  prohibited  ;  and  that  when  one  com- 
pany enters  into  an  agreement  with  others,  any  one  of  which 
owns  or  controls  a  competing  line  of  railroad,  by  which  it  sub- 
jects Itself  to  the  government  of  a  body  appointed  by  all  parties 
to  the  agreement,  that  such  company  places  itself  under  the  con- 
trol of  the  other  to  a  definite  extent,  and  acts  in  violation  of  the 
constitution  of  the  state.  The  manner  and  extent  of  the  con- 
trol are  immaterial.  The  language  of  the  constitution  clearly 
evinces  that  control  in  any  manner  and  to  any  extent  was  in- 
tended to  be  prohibited,  provided  it  was  such  as  is  calculated 
to  enable  the  one  railroad,  by  means  of  a  contract  or  agreement 
for  an  interference  in  the  other's  affairs,  to  keep  down  competi- 
tion! between  them.  But  it  is  insisted  that  because  a  unanimous 
vote  of  the  committee  is  required  to  adopt  any  proposition  in- 
volving revenue  ;  because  the  rates  are  subject  to  be  changed  in 
a  certain  manner  pointed  out  in  the  agreement ;  because  any 
member  may  withdraw  upon  giving  ninety  days*  notice;  and  be- 
cause no  penalty  is  prescribed  for  a  violation  of  the  articles,  the 
agreement  does  not  subject  one  road  to  the  management  or 
control  of  another.  But  it  is  apparent,  that  as  long  as  one  com- 
pany remains  a  member  of  the  association,  it  is  controlled  as  to 
rates  by  the  executive  committee,  and  is  not  free  to  enter  into 
competition  with  its  associates  for  freights.  It  may  be  that  by 
Its  representative  refusing  his  assent  to  any  proposition — fixing 
rates  in  the  first  instance — that  it  could  not  be  controlled  in  this 
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respect ;  but  when  once  fixed,  it  would  be  powerless  to  secure  a 
change  without  the  consent  of  the  representatives  of  the  others ; 
besides,  the  executive  committee,  upon  its  appointment,  are 
made,  to  the  extent  of  their  powers,  managers  of  all  the  com- 
panies ;  and  hence,  when  a  company  subjects  itself  to  the  power 
of  the  committee  by  entering  the  association,  it  places  itself 
under  the  control  of  the  managers  of  other  railroads. 

We  cannot  see  that  the  fact  that  a  member  has  the  right  of 
withdrawal,  or  that  it  cannot  be  punished  for  a  failure  to  obey 
the  regulations,  can  make  any  difference  as  to  this 
question.  If  any  one  of  defendants  had  withdrawn  Jight of  wiiii- 
when  this  suit  was  filed,  the  allegation  of  that  fact  imml^^C 
would  have  been  an  answer,  as  to  that  company,  to 
the  state's  petition  ;  but  it  is  further  argued,  that  because  it  has 
not  been  shown  that  they  have  made  charges  for  freight  or  pas- 
sengers in  excess  of  the  limits  allowed  by  law,  their  action  is  not 
illegal.  But  we  do  not  understand  that  the  state  seeks  to  re- 
strain them  for  illegal  charges  made  under  the  direction  of  the 
association,  but  for  doing  an  illegal  thing  in  entering  into  and 
carrying  out  the  terms  of  the  agreement  for  the  association.  It 
is  not  quite  clear  to  our  minds  that  even  in  the  absence  of  the 
constitutional  provision  we  have  had  under  discussion,  the  de- 
fendants* association  could  not  be  enjoined  as  being  in  restraint 
of  competition  and  contrary  to  public  policy.  But  it  is  further 
insisted,  that  because  the  agreement  in  question  con-  Ejfcetof 
cerns  inter  state  commerce,  neither  the  state,  in  its  BgrfemeatoB 
political  capacity,  nor  its  courts  have  any  jurisdiction  •■tertut* 
over  the  matter.  We  understand  the  agreement  to  ""■•"*• 
embrace  both  commerce  within  the  state  and  commerce  between 
this  state  and  other  states.  The  former  might  be  enjoyed  if  the 
latter  could  not.  We  are  inclined  to  the  opinion,  that  if  none  of 
the  corporations  composing  the  association  owed  their  existence 
to  our  laws,  the  state  would  have  no  power  to  prohibit  or 
interfere  with  a  contract  of  this  character  in  so  far  as  it  regu- 
lated charges  upon  freight  carried  to  and  fro  between  this  and 
other  states.  Wabash,  etc.,  R.  Co.  z/.  People,  ii8  U.S.  557: 
s.  c,  26  Am  &  Eng.  R.  R.  Cas.  i.  But  we  think  we  have  here  a 
very  different  question.  Several  of  the  defendant  corporations 
are  chartered  under  the  laws  of  this  state,  notably  the  Gulf, 
Colorado  &  Santa  Fe  R.  Co.  and  the  Houston  &  Texas 
Central  R.  Co.  If  we  are  correct  in  our  conclusions,  wo 
think  it  follows  that  the  defendant  corporations  who  derive 
their  charters  from  this  state  are  acting  in  violation  of  law  in 
entering  into  this  contract  of  association,  some  of  the  members 
of  the  association  being  competing  lines  of  road.  We  think,  that, 
the  association  being  illegal  as  to  some  of  the  defendants  is  il- 
legal as  to  all.    It  may  be,  that  should  the  companies  which  have 
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their  charters  from  the  United  States,  or  from  other  states,  come 
into  this  state  and  enter  into  a  similar  arrangement  among 
themselves,  the  state  would  be  powerless  to  interfere,  because  of 
its  being  a  matter  within  the  exclusive  jurisdiction  of  the  United 
States.  Their  contract  might  not  be  in  violation  of  our  laws, 
because  we  could  make  no  laws  interfering  with  interstate  com- 
merce. But  it  does  not  follow  that  they  would  enjoy  the  immu- 
nity pf  entering  into  contracts  with  our  own  corporations,  which 
are  prohibited  to  the  latter,  and  thus  enable  them  to  set  at 
nought  the  limitations  to  their  powers.  There  are  certainly 
many  things  the  state  may  do  in  exercise  of  its  police  powers, 
which  may  affect  commerce  between  the  states  or  between  this 
state  and  foreign  countries ;  but  how  far  the  police  power  of  the 
state  may  extend,  so  far  as  it  affects  the  question  before  us,  we 
need  not  inquire.  We  are  of  opinion  that  the  association  under 
consideration  is  clearly  illegal,  as  to  some  of  the  parties  to  it ; 
and  that,  being  illegal  as  to  some,  it  is  illegal  as  to  all,  and  may 
be  restrained.     The  judgment  is  therefore  affirmed. 

Validity  of  Traffic  and  Pooling  Contracts  Between  Different  Railway 
Companies. — See,  generally,  Ellcins  v.  Chicago,  etc.,  R.  Co.,  ii  Am  &  Eng. 
R.  R.  Cas.  579 ;  State z/.  Concord  R.  Co.,  13  lb.  94 ;  Missouri  Pac.  R.  Co.  v. 
Texas i&  Pac.  R.  Co.,  28  lb.  i,  note,  13;  Central  Trust  Co.  v.  Ohio  Cent. 
R.  Cp.,  23  lb.  666. 


Peoria  and  Pekin  Union  R.  Co. 

V. 

Chicago,  Pekin  and  Southwestern  R.  Co. 

(127  U.  S.  200.) 

Receivers— Use  of  Road  and  Terminal  Facilities — Rent  Charges. — Where 
a  railroad  company,  having  leased  a  connecting  road,  enters  into  a 
contract  with  other  connecting  companies  by  which  it  is  in  fact  owned, 
giving  them  the  right  to  use  its  tracks  and  terminal  facilities  for  a  fixed 
rent,  and  thereafter  demands  the  execution  of  a  similar  contract  by 
the  receiver  of  another  company,  who  previously  had  the  use  of  the 
line,  to  which  the  receiver  objects  on  the  ground  that  the  term  are 
exorbitant  and  oppressive,  and  that  he  has  no  authority  to  execute  such 
contract  without  the  order  of  the  court,  whereupon  it  is  agreed  that  the 
company  shall  enjoy  like  privileges,  paying  like  terminal  charges  as  the 
other  companies,  the  rent  not  being  fixed,  but  to  be  left  to  the  determina- 
tion of  the  judge,  and  the  same  rate  as  previously  paid  to  be  paid  in  the 
mean  time, — the  amount  paid  by  the  other  roads  pursuant  to  such  con- 
tract does  not   in  the  absence  of  evidence  showing  that  the  sum  paid  by 
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the  receiver  is  not,  all  that  the  use  of  the  road  is  fairly  worth,  furnish  the 
measure  of  damages  for  such  use. 

Appeal  from  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Petition  by  an  intervener  in  a  suit  to  foreclose  a  railway  mort- 
gage, in  order  to  compel  the  receiver  of  the  mortgaged  prop- 
erty to  pay  rent.  The  petitioner  appeals  from  a  decree  dismiss- 
ing the  petition.     The  case  is  stated  in  the  opinion. 

fVager  Swayne  fo'r  appellant.  Mr.  C.  Walter  Artz  was  with 
him  on. the  brief. 

Tliontas  S.  McClelland  for  appellee. 

Gray,  J. — Pending  a  suit  in  equity  by  the  Farmers'  Loan  & 
Trust  Co.  against  the  Chicago,  Pekin  &  Southwestern  R.  Co.,  to 
foreclose  a  mortgage  of  its  road,  the  Peoria  &  Pekin 
Unioa  R.  Co.  filed  this  intervening  petition  to  com-  stai««e«t0f 
pel   the   receiver   of    the   defendant    company,   ap- 
pointed  in   that   suit,  to   pay  to  the   petitioner  the   sum   of 
$16,231.55  for  rent  of  tracks  and   terminal  facilities  at  Peoria 
from  February  i,  1881,  to  March  i,  1882. 

From  the  documents  in  the  record,  and  the  very  argumenta- 
tive and  somewhat  conflicting  affidavits  of  Cohr,  the 
vice-president  and  general  counsel  of  the  petitioner, 
and  of  Hinckley,  formerly  the  president  and  now  the  receiver  of 
the  defendant,  the  material  facts  appear  to  be  as  follows : 

Peoria  and  Pekin  are  ten  miles  apart,  on  opposite  sides  of  the 
Illinois  river,  and  connected  by  two  lines  of  railway  tracks — that 
of  the  Peoria  &  Springfield  R.  Co.  on  the  east  side  of  the  river, 
and  that  of  the  Peoria,  Pekin  &  Jacksonville  R.  Co.  on  the  west 
side  of  the  river,  and  each  crossing  the  river  on  a  bridge.  Con- 
necting with  these  at  Peoria  or  at  Pekin  are  the  lines  gf  four 
other  railroad  companies — the  Wabash,  St.  Louis  &  Pacific  R. 
Co.,  the  Indiana,  Bloomington  &  Western  R.  Co.,  the  Peoria, 
Decatur  &  Evansville  R.  Co.,  and  the  Peoria  &  Jacksonville  R. 
Co. 

The  petitioner  was  organized  in  1880,  its  whole  capital  stock 
being  owned  by  these  four  companies,  one  quarter  by  each.  On 
February  i,  1881,  the  petitioner,  having  obtained  a  lease  of  the, 
Peoria  &  Springfield  R.,  and  acquired  by  purchase  the  Peoria 
Pekin  &  Jacksonville  R.  and  having  improved  the  terminal  ac- 
commodations and  facilities  at  Peoria,  entered  into  a  contract  in 
writing  with  the  four  companies  aforesaid,  by  which  it  leased  to 
them  for  fifty  years  the  tracks  between  Pekin  and  Peoria,  with 
the  use  of  its  terminal  accommodations  and  facilities  at  Peoria ; 
and  each  of  the  four  companies  agreed  to  pay  a  yearly  rent  of 
$22500  and  a  proportionate  share  of  the  expenses  of  maintain- 
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ing  the  terminal  accommodations  at  Peoria  and  of  terminal  ser- 
vices, according  to  the  business  done  by  each :  and  it  was 
further  agreed  as  follows  : 

"  Eighth.  Any  other  railroad  company,  whose  road  shall  now 
or  hereafter  run  into  said  city  of  Peoria,  or  that  shall  desire  to 
procure  an  entrance  into  said  city,  shall  be  allowed  to  acquire 
the  same  rights  and  privileges  as  the  said  several  lessees,  but  no 
other,  and  upon  no  less  rental,  upon  entering  into  a  like  con- 
tract hereto  with  the  party  of  the  first  part,  except  as  to  repre- 
sentation in  the  board  of  directors  of  the  party  of  the  first  part 
and  ownership  in  its  capital  stock.** 

Before  February  i,  1881,  the  trains  of  the  defendant  company 
had  been  run  over  the  road  of  the  Peoria  &  Springfield  R.  Co. 
at  a  rate  of  compensation  fixed  by  agreement  between  the  re- 
ceivers of  those  two  companies. 

On  February  i,  1 88 1,  Cohr,  in  behalf  of  the  petitioner,  de- 
manded of  Reed,  then  the  receiver  of  the  defendant  company, 
that  he  should  enter  into  or  contract  to  pay,  during  his  receiv^'r- 
ship,  the  same  rent  and  other  charges  as  the  four  companies, 
and  insisted  that  he  had  no  authority  to  allow  the  use  of  th: 
petitioner's  tracks  on  any  other  terms.  Reed  objected  that  th.r 
terms  demanded  were  exorbitant  and  oppressive,  and  that  he 
had  no  authority  to  assent  to  them  without  an  order  of  th<^ 
court.  And  it  was  thereupon  agreed  that  the  defendant  com- 
pany should  enjoy  the  use  of  the  tracks  and  the  terminal  facil- 
ities, and  should  pay  the  like  terminal  charges  as  the  four  com- 
panies, and  should  also  pay  such  rent  from  February  i,  1 881,  as 
should  be  determined  by  Judge  Drummond,  upon  an  applica- 
tion to  be  forthwith  made  by  Reed :  and  that,  until  such  deter- 
mination, the  defendant  company  should  pay  at  the  same  rate 
as  formerly  paid  to  the  receiver  of  the  Peoria  &  Springfield  R. 
Co.,  and  should  pay  the  residue,  if  any,  when  the  judge  should 
so  determine. 

Pursuant  to  this  agreement.  Reed  made  an  application  in 
writing  to  Judge  Drummond,  who,  as  Cbhr  testifies,  in  Decem- 
ber, 1881,  or  early  in  1882,  informed  him  that  he  declined  to 
decide  upon  it,  and  that,  unless  the  defendant  settled  with  the 
petitioner  by  March  i,  1882,  the  petitioner  might  shut  out  the 
defendant  from  its  tracks.  Upon  notice  to  that  effect.  Reed 
declined  to  pay,  and  on  March  i,  1882,  ceased  to  use  the  tracks 
of  the  petitioner. 

The  defendant  paid  the  petitioner  for  the  use  of  its  tracks 
and  terminal  facilities  from  February  i,  i88l,to  March  i,  1882, 
at  the  same  rate  as  previously  paid  to  the  receiver  of  the  Peoria 
&  Springfield  R.  Co.,  amounting  to  $17,537.83.  The  petitioner 
claimed  for  the  same  period  the  sum  of  $9394.38  for  terminal 
expenses,  and  the  sum  of  $24,375  ^^^  ^^^^  '■  ^"^  applied  the  sum 
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received  from  the  defendant  to  the  payment  in  full  of  the  first 
of  these  claims,  and  in  part  of  the  second,  leaving  $16,231.55^ 
which  the  petitioner  now  sought  to  recover. 

The  master,  to  whom  the  petition  was  referred,  reported  that 
there  was  nothing  before  him  which  enabled  him  "  to  report  the 
amount  of  compensation  which  the  petitioner  should  have,  ex- 
cept as  the  result  of  the  conditions  upon  which  the  receiver  con- 
tinued to  use  the  property  after  the  attempted  making  of  a  con- 
tract between  the  parties  resulting  in  the  notice  referred  to,*' 
but  found,  "from  their  relations,  and  the  implied  understanding 
upon  the  part  of  the  receiver  arising  from  them,'*  that  the  sum 
claimed  was  due  from  the  defendant  to  the  petitioner. 

The  circuit  court  sustained  exceptions  taken  by  the  defendant 
to  the  master's  report,  and  dismissed  the  petition.  Its  opinion, 
which  is  not  made  part  of  the  record,  is  reported  in  18  Fed. 
Rep.  484.     The  petitioner  appealed  to  this  court. 

The  only  matter  in  dispute  is  whether  the  defendant  is  liable 
to  the  petitioner  by  way  of  rent  from   February  i,  1881,  to- 
March   i,  1882,  for  anything  more   than  has  already 
been  paid.     There  is  no  more  ground  for  implying  w*wift7Qf 
an  assent  by  the  defendant  to  the  claim  of  the  peti-  ^^^  *"* 
tioner  than  for  implying  an  assent  of  the  petitioner 
to  the  position  of   the  defendant.      When  the  petitioner  de- 
manded of  the  receiver  of  the  defendant  the  like  rent,  as  well  as 
the  like  rate  for  terminal  expenses,  as  was  to  be  paid  by  the 
four  companies,  the  receiver  of  the  defendant  declined  to  assent 
to  the  demand  without  an  order  of  the  court  whose  officer  he 
was.     The  parties  thereupon  came  to  a  temporary  arrangement 
by  which  the  defendant  agreed  to  pay  the  terminal  expenses 
demanded,  and  the  parties  submitted  the  question  of  rent  to  the 
circuit  judge  as  an  arbitrator ;  and  it  was  agreed  that,  until  his 
determination,  the  defendant  should  continue  to  pay  the  same 
charges  that  it  had  paid  before  February  i,  1881. 

By  the  terms  of  that  agreement,  then,  the  amount  of  rent  to 
be  paid  by  the  defendant  was  left  uncertain  and  dependent 
upon  the  award  of  the  judge.  The  affidavit  of  the  petitioner's 
own  witness  shows  that  the  judge,  after  some  delay,  declined  to- 
act  as  an  arbitrator.  The  judge's  view  upon  the  subject  appears 
in  the  opinion  afterwards  delivered  by  him  in  the  circuit  court, 
in  which  he  said  :  "  On  looking  into  the  question  at  the  time, 
the  judge  was  of  the  opinion  that  the  contract  which  was  de- 
manded of  the  receiver  by  the  Peoria  &  Pekin  Union  Co.  was 
oppressive  in  its  terms,  and  doubted  whether  the  receiver  could 
afford  to  pay  the  prices  then  demanded,  but  at  the  same  time, 
admitting  that  the  Peoria  &  Pekin  Co.  was  the  owner  of  the 
property,'and  that  it  had  the  right  to  prescribe  on  what  terms 
the  receiver  should  do  his  railroad  business  between  Pekin  and 
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Peoria  and  in  the  latter  city,  stated  that,  if  the  receiver  would 
not  accept  the  terms,  he  could  not  be  permitted  to  have  the  use 
of  the  property  of  the  Peoria  &  Pekin  Union  Co."  The  judge, 
while  he  recognized  the  right  of  the  petitioner,  as  owner  of  the 
property,  to  exclude  the  defendant  from  its  use  if  the  defend- 
ant would  not  accept  the  petitioner's  terms,  in  no  way  intimated 
that,  upon  the  facts  of  the  case,  the  defendant  could  be  held  to 
have  accepted  those  terms. 

There  is  no  evidence  tending  to  show  that  the  sum  paid  by 
the  defendant  is  not  all  that  its  use  of  the  property  was  fairl)- 
worth.  The  rent,  which  each  of  the  four  companies  who  owned 
all  the  stock  of  the  petitioner  company  agreed  by  express  con- 
tract to  pgiy  that  company,  affords  no  test  of  what  is  a  reasona- 
ble rent  as  between  the  petitioner  and  a  stranger,  like  this  de- 
fendant, who  has  no  interest  in  its  stock  and  was  no  party  to 
that  contract.  As  observed  in  the  opinion  of  the  circuit  court, 
"  The  Peoria  &  Pekin  Union  Co.  was  really  owned  by  the  other 
companies  which  made  the  agreement  with  it,  and  consequently 
they  were  substantially  owners  of  the  property  of  the  Peoria  & 
Pekin  Co.  It  was  substantially  a  contract,  therefore,  made  by 
one  party  with  itself,  which,  it  was  insisted,  should  be  the  test 
of  payment  by  the  receiver." 

Dcicree  affirmed. 


Baltimore  and  Ohio  R.  Ca 

V, 

Walker. 

(45  OA/o  State,  577.) 

Crossings — Watchman  at— Liability  of  Lessee. — Under  Ohio  Rev.  Stat 
sec.  3333.  providing  that  when  the  tracks  of  two  railroads  cross  each 
other  or  in  any  way  connect  at  a  common  grade,  the  crossing  shall  be 
made  and  kept  in  repair,  and  a  watchman  maintained  thereat,  at  the  joint 
expense  of  the  companies  owning  the  track,  etc.  A  company  having  the 
possession  and  control  of  a  road  in  Ohio,  which  is  in  the  management  and 
operation  of  such  road  as  lessee,  is  a  company  "  owning  the  track  "  of  such 
road,  in  the  sense  in  which  that  phrase  is  used  in  the  statute. 

Same— Expense— Contribution.— Under  that  statute  the  burden  is  com- 
mon to  both  companies,  and  if  either  performs  the  whole  dAty  and  pays 
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the  entire  expenses,  it  may  compel  contribution  by  the  other  to  the  extent 
of  its  equal  portion  thereof. 

Error  to  Circuit  Court  of  Knox  County. 

On  the  2d  day  of  January,  1882,  Goshorn  A.  Jones,  receiver 
of  the  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co.,  filed  bis 
petition  in  the  court  of  common  pleas  of  Knox  county,  against 
the  Baltimore  &  Ohio  R.  Co.,  alleging  "  that  the  said  Cleveland, 
Mt.  Vernon  &  Delaware  R.  Co.  is  a  corporation  created  and  or- 
ganized under  the  laws  of  the  state  of  Ohio,  and,  under  said  cor- 
porate name,  built,  constructed,  and  operated  a  line  of  road  ex- 
tending from  Hudson  to  Columbus,  O.,  by  the  way  of  Akron 
and  Mt.  Vernon,  O.,  and  has  conducted  and  operated  said  rail- 
road under  said  corporate  name  from  about  the  1st  of  July,  1873, 
up  to  the  1st  day  of  December,  1881  ;  that  on  or  about  the  27th 
day  of  September,  1880,  the  said  Goshorn  A.  Jones  was,  by  the 
judge  of  the  court  of  common  pleas  within  and  for  the  county 
of  Summit,  O.,  in  a  certain  proceeding  therein  pending  against 
said  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co.,  appointed  re- 
ceiver of  said  railroad  company,  which  position  he  accepted  by 
executing  a  bond  to  the  acceptance  of  said  court,  and  entered 
upon  the  discharge  of  his  duties  as  receiver  /  that  he  is. still  act- 
ing in  the  said  capacity. 

**  The  said  plaintiff  says  that  the  said  defendant,  the  Baltimore 
&  Ohio  R.  Co.,  is  a  foreign  corporation,  created  and  organized 
under  the  laws  of  the  state  of  Maryland,  and  is  now  and  was  on 
the  1st  day  of  July,  1873,  the  lessee  of  the  Sandusky,  Mansfield 
&  Newark  R.  Co.,  a  corporation  created  and  organized  under 
the  laws  of  the  state  of  Ohio ;  and  as  such  lessee  the  said  de- 
fendant manages,  controls,  and  operates  the  line  and  track  of 
said  Sandusky,  Mansfield  &  Newark  R.  Co.,  from  the  city  of 
Sandusky  to  the  city  of  Newark,  in  said  state  of  Ohio,  artd' 
through  the  county  of  Knox  and  a  portion  of  the  city  of  Mt. 
Vernon,  and  the  said  defendant,  the  Baltimore  &  Ohio  R.  Co., 
runs  its  passenger  and  frei^t  trains,  locomotive  engines,  and 
cars,  and  machinery  over  and  upon  said  track  and  line  of  road. 

"  The  said  plaintiff  says  that  the  railroad  track  of  sard  Cleve- 
land, Mt.  Vernon  &  Delaware  R.  Co.,  and  the  railroad  track  of 
the  Baltimore  &  Ohio  R.  Co.  on  the  Lake  Erie  Division,  a  short 
distance  southward  of  Mt.  Vernon,  O.,  cross  each  other  at  a 
common  grade ;  that  the  crossing  at  said  point  was  made  and 
constructed  by  the  said  Cleveland,  Mt.  Vernon  &  Delaware  R. 
Co.  about  the  ist  day' of  July,  1873  5  that  all  the  material  used 
and  labor  performed  in  constructing  said  crossing,  including  the 
materials  used  and  labor  performed  in  building  the  watchman's 
house,  were  all  furnished,  supplied,  and  piiid  for  by  the  said 
Cleveland,  Mt.  Vernon  &  Delaware  R.  Co.;  that  said  crossing- 
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and  house  for  a  watchman  was  done  and  constructed  foi  the 
common  interest,  benefit,  and  necessity  of  the  Cleveland,  Mt. 
Vernon  &  Delaware  R.  Co.  and  the  defendant,  Baltimore  & 
Ohio  R.  Co.;  the  plaintiff  says  that,  from  the  1st  day  of  Octo- 
•  bcr,  1873,  the  said  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co. 
has  kept,  maintained,  and  paid  the  salary  of  a  competent  watch- 
man, who  performed  all  the  necessary  work,  labor,  and  services 
required  by  the  laws  of  Ohio ;  that  the  services  of  said  watch- 
man were  for  the  mutual  benefit  of  the  said  plaintiff  and  the 
said  defendant,  and  such  as  was  and  is  required  by  the  laws  of 
Ohio  to  be  kept  and  maintained  at  railroad  crossings. 

"  The  said  plaintiff  says  that  the  amount  of  expenditure  nec- 
essary to  be  made  for  the  construction  and  repairs  and  mainte- 
nance of  said  railroad  crossing,  with  the  amount  paid  the  watch- 
man, erection  of  the  watchman's  house,  from  said  ist  day  of 
October,  1873,  to  the  ist  day  of  December,  188 1,  amounts, 
with  interest,  to  the  sum  of  $5789.05.  An  itemized  statement 
of  said  account  of  expenditures  is  hereto  attached,  marked  *  Ex- 
hibit A/  and  made  a  part  of  this  petition. 

"  The  said  plaintiff  further  says  that  said  defendant  became 
and  was  liable  to  bear  and  pay  one  half  of  said  expense,  and  the 
said  defendant  is  now  indebted  to  the  said  plaintiff  in  the  sum 
of  $2894.52,  the  one  half  of  the  said  sum  of  $5789.05,  the 
amount  paid  out  and  expended  by  the  said  plaintiff  as  aforesaid, 
with  interest  included. 

"  The  plaintiff  has  frequently  requested  and  demanded  of  the 
said  defendant  payment  of  the  said  sum  due  the  plaintiff,  which 
the  said  defendant  has  refused  to  pay,  or  any  part  thereof. 

**  There  is  now  due  from  said  defendant  to  said  plaintiff  the 
said  sum  of  $2894.52,  for  which  sum  of  $2894.52  the  plaintiff 
prays  judgment  against  said  defendant,  with  interest  from  the 
1st  day  of  December,  1881." 

The  itemized  account  attached  to  the  petition  as  "A,"  com- 
mences July  I,  1873,  and  ends  December  15,  1881.  The  first 
item  is  for  "  crossing-frogs,'*  and  the  next,  dated  October  i,  1873, 
is  for  "  material  furnished  and  labor  performed  in  building  the 
watchman's  house ; "  then  follow  regular  monthly  charges  for 
amounts  paid  the  watchman,  and  regular  annual  charges  for^ 
amounts  paid  for  signal  supplies,  with  interest  on  each  charge 
to  December  i,  1881. 

The  defendant  demurred  "to  all  the  items  in  said  account, 
which  accrued  prior  to  January  2,  1876,"  on  the  ground  .that 
they  were  barred  by  the  statute  of  limitations, — more  than  six 
years  having  elapsed  from  their  date,  before  the  commencement 
of  the  action.  The  demurrer  was  sustained  by  the  dourt,  and 
the  defendant  then  answered  as  follows : 

**  Answering  to  so  much  only  of  plaintiff's  petition  and  pre- 
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tended  claim  against  this  defendant  as  remained  after  the  sus- 
taining of  the  court  of  the  demurrer  of  the  defendant,  filed  here- 
tofore in  thi*s  case,  to  certain  parts  and  items  of  said  petition,  as 
more  fully  appears  of  record,  it  denies  that  defendant  became 
and  was  liable  to  bear  and  pay  any  part  of  said  expense  of  put- 
ting in  said  crossing  and  watchman's  house,  and  maintaining  the 
same,  or  any  part  of  the  expense  of  maintaining  a  watchman  at 
said  crossing ;  and  denies  that  defendant  is  now,  or  ever  was, 
indebted  to  said  plaintiff  or  to  said  Cleveland,  Mt.  Vernon  & 
Delaware  R.  Co.,  by  reason  of  the  putting  in  and  maintaining 
said  crossing,  watchman's  house,  and  maintaining  said  watch- 
man at  said  crossing,  iti  any  sum  whatsoever;  for  defendant 
avers  that  at  the  time  of  putting  in  said  crossing,  and  building 
said  watchman's  house,  as  averred  and  stated  in  said  petition, 
the  said  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co.,  for  a  valua- 
ble consideration  then  and  there  received  by  the  said  Cleveland, 
Mt.  Vernon  &  Delaware  R.  Co.  from  and  by  this  defendant,  then 
and  there  paid  and  delivered  to  said  Cleveland,  Mt.  Vernon  & 
Delaware  R.  Co.,  agreed  and  contracted  with  this  defendant  to 
put  in  said  crossing  and  furnish  all  material  therefor,  and  furnish 
all  material  and  build  said  watchman's  house,  and  forever  keep 
up  and  maintain  said  crossing  and  said  watchman's  house,  and 
forever  to  keep  and  maintain  a  watchman  at  said  crossing, — all 
at  the  expense  and  costs  of  said  Cleveland,  Mt.  Vernon  &  Dela- 
ware R.  Co.;  and  this  defendant  to  pay  or  bear  no  part  of  the 
expense  of  constructing  said  crossing  or  watchman's  house,  and 
no  part  of  maintaining  or  keeping  the  same  in  repair,  and  to 
pay  no  part  of  the  expense  of  maintaining  said  watchman  at 
any  time. 

"And  defendant  avers  that,  in  pursuance  of  said  arrangement 
and  contract,  the  said  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co. 
did,  at  the  time  mentioned  in  said  petition,  put  in  said  crossing 
and  build  said  watchman's  house,  and  has  ever  since  maintained 
the  same,  and  has  ever  since  maintained  and  employed  a  watch- 
man at  said  crossing, — all  at  the  proper  expense  of  said  Cleve- 
land, Mt.  Vernon  &  Delaware  R.  Co.,  which  last-mentioned 
company  has  never  claimed,  pretended,  or  intimated,  until 
within  a  very  short  time  prior  to  the  commencement  of  this 
suit,  that  said  defendant  should  be  chargeable  with  any  part  of 
said  expense." 

The  answer  contains  a  second  defence,  pleading  the  statute 
of  limitations  to  such  items  as  accrued  less  than  six  and  more 
than  four  years  before  the  action  was  commenced.  This,  of 
course,  was  no  defence,  was  not  relied  upon,  and  need  not  be 
further  noticed. 

The  reply  admits  "  that  plaintiff  furnished  all  the  material  put 
in  said  crossing,  erected  the  watchman's  house,  and  has  ever 
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since  maintained  the  same  and  paid  the  watchman ;  and  the 
plaintiff  denies  each  and  every  statement  and  allegation  in  said 
answer  contained,  not  expressly  admitted  and  set  out  in  the 
petition." 

It  appears  from  the  record  that,  while  the  action  was  pending 
in  the  court  of  common  pleas,  Jones  ceased  to  be  receiver,  ana 
that  George  D.  Walker,  who  had  been  appointed  his  successor, 
was,  by  consent  of  the  parties  and  the  order  of  the  court,  substi- 
tuted as  party  plaintiff ;  and  thereupon  the  cause  was  submitted 
to  the  court,  and  judgment  rendered  for  the  plaintiff.  The  mo- 
tion of  the  defendant  for  a  new  trial  was  overruled,  and  a  bill  of 
exceptions  was  duly  taken,  which  states  that  "  the  said  cause 
was  submitted  to  the  court  on  the  pleadings  alone,  and  no  tes- 
timony was  offered  by  either  party  to  sustain  the  issues  made 
by  the  pleadings  herein,"  and  that  the  court  *'  rendered  judg- 
ment against  the  defendant,  and  in  favor  of  the  plaintiff,  on  the 
pleadings." 

The  defendant  prosecuted  error  to  the  circuit  court,  where 
the  judgment  was  affirmed,  and  then  filed  his  petition  in  error 
in  this  court  to  reverse  those  judgments. 

Cooper  &r  Moore  and  J,  H.  Collins  for  plaintiff  in  error. 

//.  H.  Greer  for  defendant  in  error. 

WllXlAMS,  J. — The  case  was  submitted  to  the  court  6#  com- 
mon pleas  upon  the  pleadings,  and  some  questions  are  raised 
here  as  to  their  effect,  which  will  be  noticed  before  considering 
the  more  important  questions  in  the  case. 

It  is  first  claimed  that  it  was  error  to  render  judgment  for  the 
plaintiff  without  proof  of  the  value  of  the  items  of  the  account 
attached  to  the  petition,  because  the  allegations  of 
proofofTftiae  their  value  were  not  admitted  by  the  failtfi^e  to 
milwiMTbi^M-  controvert  by  answer.  The  petition,  however,  does 
awer.  uot  Seek   to   rccovcr   the  value  of  the   services   of 

the  watchman,  or  of  the  signal  supplies,  but  the 
amounts  paid  and  expended  by  the  plaintiff  therefor.  There 
are  no  allegations  of  value  in  the  petition  to  be  controverted 
by  answer,  or  considered  as  controverted  by  failure  to  an- 
swer; and  if  there  were,  the  court  might  in  its  discretion  ren- 
der judgment  without  proof.  It  has  been  held  by  this  court 
that,  where  judgment  is  rendered  in  default  for  answer  in  such 
case,  without  requiring  proof,  there  is  no  error  for  which  the 
judgment  will  be  reversed.  Dallas  v,  Ferneau,  25  Ohio  St.  635. 
.  Vnd  the  reasons  for  so  holding  apply  with  equal  force  to  cases 
where  the  defendant  answers,  leaving  unchallenged  the  items  of 
the  account,  and  defends  upon  another  and  distinct  ground, — 
such  as  payment,  or,  as  in  this  case,  that  the  defendant,  by  agree- 
ir.ent  between  the  parties,  was  exonerated   from  payment,  and 
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consents  to  the  submission  of  the  case,  without  questioning  the 
correctness  of  any  item  in  the  account. 

Again,  it  is  claimed  by  the  plaintiff  in  error  that  the  answer 
puts  in  the  averments  of  the  petition,  because  it  denies  "  that 
the  defendant  became  liable  to  bear  any  part  of  the 
expense  of  putting  in  the  crossing  and  watchman's  Amwer pit- 
house,  and  maintaining  the  same,  or  any  part  of  the  ^^^^"gf^i^^i. 
expense  of  maintaining  the  watchman  at  the  cross-  uon. 
ing."     And  also  denies  "  that  the  defendant  is  now, 
or  ever  was,  indebted  to  the  plaintiff  or  to  the  Cleveland,  Mt. 
Vernon  &  Delaware  R.  Co.  by  reason  of  the  putting  in  and 
maintaining  said  crossing,  watchman's  house,  and  watchman  at 
said  crossing,  in  any  sum  whatever.** 

These  denials  are  mere  conclusions  of  law  on  denials  of  such 
conclusions.  United  States  R.  S.  Co.  v.  Atlantic  &  G.  W.  R. 
Co.,  34  Ohio  St.  467  ;  Larimore  v.  Wells,  29  Ohio  St.  13  ;  Knox 
County  Bank  v.  Lloyd,  18  Ohio  St.  353. 

Besides,  they  are  to  be  regarded  as  conclusions  of  the  pleader, 
from  the  statement  of  facts  accompanying  them  and  which  con- 
stitutes the  real  defence.  It  will  be  noticed  that  the  defendant 
denies  the  liability  and  indebtedness  to  the  plaintiff;  "for  it 
avers**  that  the  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co. 
agreed  with  the  defendant,  for  a  valuable  consideration  paid  it 
by  the  defendant,  to  put  in  the  crossing,  build  the  watchman's 
house,  and  forever  keep  the  same  in  repair,  and  maintain  the 
watchman  at  the  crossing  at  its  own  expense  and  without  cost 
or  expense  to  the  defendant ;  and  that  it  was  in  pursuance  of 
this  agreement  that  the  expenditure  mentioned  in  the  petition 
was  made.  Looking  to  the  whole  answer,  its  proper  construc- 
tion and  effect  is  that,  because  of  the  facts  so  stated,  it  is  not 
liable  or  indebted  upon  the  cause  of  action  set  up  in  the  peti- 
tion. No  material  allegation  of  fact  in  the  petition  is  contro- 
verted by  the  answer,  but  the  liability  and  indebtedness  therein 
charged  against  the  defendant  are  sought  to  be  avoided  on  the 
ground  .that  the  plaintiff  had  already  been  compensated  therefor 
under  the  agreement  referred  to.  This  is  an  affirmative  defence, 
which,  if  not  controverted  by  reply,  should  be  taken  as  true,  and 
either  so  admitted  or  established  by  proof  would  constitute  a 
complete  bar  to  the  action.  The  effect  of  the  reply  denying  the 
allegations  of  the  answer,  therefore,  was  to  put  the  defendant 
upon  proof  of  the  agreement  alleged ;  and  as  no  evidence  was 
given  on  the  trial  of  the  action,  but  the  case  was  submitted  upon 
the  pleadings,  the  answer  availed  the  defendant  nothing,  leaving; 
the  petition  of  the  plaintiff  uncontrovcrted.  Practically,  th(Tc- 
fore,  the  case  was  submitted  to  the  court  as  upon  default  or  ilc- 
murrer  to  the  petition. 

86  A.  &  E  U.  U.  Gas.  -82 
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Adopting  this  view  of  the  pleadings,  the  plaintiff  in  error, 
coBteBtiou  of  contends  that  judgment  should  not  have  been  ren- 
pUiBtiffin  dered  against  it  upon  the  case  made  in  the  petition: 
•"^'*  I.  Because  it  appears  that  the  Baltimore  &  Ohio 

R.  Co.  was  not  the  owner  of  the  railroad  crossed  by  the  Cleve- 
land, Mt.  Vernon  &  Delaware  R.,  but  was  a  lessee  thereof  only. 

2.  It  does  not  appear  that  the  defendant  either  requested  the 
plaintiff,  or  the  company  of  whose  road  he  is  receiver,  to  incur 
the  expenditure,  or  promised  to  pay  its  ^proportion  of  such  ex- 
pense. 

It  is  conceded  by  the  plaintiff  that  his  right  to  maintain  the 
action  depends  largely,  if  not  solely,  upon  Rev.  Stat. 
luutl*"'*'  §  3333'  ^"^  ^^^  construction  to  be  given  to  it.  It 
reads  as  follows : 

"  §  3333-  When  the  tracks  of  two  railroads  cross  each  other 
or  in  any  way  connect  at  a  common  grade,  the  crossing  shall  be 
made  and  kept  in  repair,  and  a  watchman  maintained  thereat,  at 
the  joint  expense  of  the  companies  owning  the  track.  All 
trains  or  engines  passing  over  such  track  shall  come  to  a  full 
stop  not  nearer  than  200  feet  nor  farther  than  800  feet  from 
the  crossing,  and  shall  not  cross  until  signalled  so  to  do  by  the 
watchman,  nor  until  the  way  is  clear ;  and  when  two  passen- 
ger or  freight  trains  approach  the  crossing  at  the  same  time, 
the  train  on  the  road  first  built  shall  have  precedence  if  the 
tracks  are  both  main  tracks  over  which  all  passengers  and 
freights  on  the  roads  are  transported ;  but  if  only  one  track  is 
such  main  track  and  the  other  is  a  side  or  depot  track,  the 
train  on  the  main  track  shall  take  precedence ;  and  if  one  of  the 
trains  is  a  passenger  train  and  the  other  a  freight  train,  the 
former  shall  take  precedence.  And  regular  trains  on  time  shall 
take  precedence  over  trains  of  the  same  grade  not  on  time ;  and 
engines  with  cars  attached,  not  on  time,  shall  take  precedence 
of  engines  without  cars  attached,  not  on  time." 

In  the  argument  it  is  contended  the  ownership  of  the  Cleve- 
land, Mt.  Vernon  &  Delaware  R.  is  not  properly  stated  in  the 
petition.  But  this  sufficiently  appears;  for  it  avers 
Oirnenkipor  ^h^t  the  Corporation  was  created  and  organized 
v.Td*V  *  under  that  name,  and  that  it  built  the  road  and 
.  operated  it  until  the  receiver  was  appointed  in  1880. 
This  point  is  not  much  relied  on  by  the  counsel  for  plaintiff  in 
error. 

The  real  contention  is  that  the  statute  applies  only  to  railroa*! 
companies  owning  the  tracks  which  cross  each  other  or  connect 
at  common  grade,  and  companies  operating  roads  are  not 
owners  or  lessees. 

The   terms  "  owner"  and  "  owning"  depend   somewhat   for 
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their  signification  upon  the  connection  in  which  they  are  used. 
To  own  is  defined  "to  hold  as  property ;  to  have  a  MeaMingof 
legal  or  rightful  title  to;  to  have,  to  possess;"  and  terms "own- 
an  owner  is  "one  who  owns;  a  rightful  proprietor.**  •r"»nd 
An  owner  is  not  necessatrily  one  owning  the  fee  sim-  ^^"  ^' 
pie,  or  one  having  in  the  property  the  highest  estate  it  will  ad- 
mit of.  One  having  a  lesser  estate  may  be  an  owner ;  and  in- 
deed there  may  be  different  estates  in  the  same  property,  vested 
in  different  persons,  and  each  be  an  owner  thereof.  In  the  con- 
struction of  statutes,  to  ascertain  the  proper  meaning  of  such 
terms,  regard  must  be  had  to  their  various  provisions,  and  such 
effect  given  as  these  provisions  clearly  indicate  they  were  in- 
tended to  have,  and  as  will  render  the  statute  operative.  Thus, 
under  the  Mechanics*  Lien  Statute  of  March  ii,  1843  (4'  Ohio 
Laws,  66),  which  provided  "  that  any  person  who  shall  perform 
labor  or  furnish  material  for  constructing  or  repairing  any 
building  by  virtue  of  a  contract  or  agreement  with  the  owner, 
shall  have  a  lien  upon  such  building,  and  the  lot  of  land  upon 
whi«h  the  same  shall  stand,*'  it  was  held  that  the  word 
"*owner"  is  not  limited,  in  its  meaning  to  an  owner  of  the  fee, 
but  includes  also  an  owner  of  a  leasehold  estate.  Choteau  v, 
Thompson,  2  Ohio  St.  114;  Dutro  v.  Wilson,  4  Ohio  St.  102. 

In  Gilligan  v.  Providence,  11  R.  I.  258,  it  is  held  that  "A  ten- 
ant for  life  or  years,  or  from  year  to  year,  is  an  owner,**  within 
the  provisions  of  the  statute  which,  gave  "  compensation  to 
abutting  owners  for  damages  caused  by  a  change  of  grade  in 
highways.**  And  under  a  statute  which  provides  that  "  When 
any  passenger  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  any  defect  or  deficiency  in  any  railroad  or  part  there- 
of, or  in  any  locomotive  or  car,  the  corporation  which  owns 
such  railroad,  locomotive,  or  car  at  the  time  such  injury  is  re- 
ceived, resulting  from  or  occasioned  by  any  defect  or  deficiency 
above  declared,  shall  forfeit  and  pay,  for  every  passenger  so 
<lying,  the  sum  of  $5000,**  the  supreme  court  of  Missouri  held 
that  the  word  "  owner**  in  the  act  did  not  mean  **  the  absolute 
owner,  in  whom  the  absolute  right  of  property  is  vested,**  but 
means  "  the  owner  for  the  time  being — the  corporation  for  the 
time  being  operating,  controlling,  and  managing  the  road,  loco- 
motive, or  car.** 

The  provisions  of  §  3333,  as  well  as  those  of  the  next  two 
sections,  were  intended  to  prevent  collisions  of  trains,  and  inju- 
ries and  similar  calamities,  at  railroad  crossings,  often  objector 
destructive  of  human  life,  besides  inflicting  heavy  itatate. 
losses  on  companies  operating  the  road ;  and  they  are  well  calcu 
lated  for  that  purpose.  They  properly  require  all  trains  and 
engines  passing  on  the  tracks  of  either  road  to  come  to  a  full 
stop  before   crossing,  and  not  to  cross  until  signalled  by  the 


Digitized  by 


Google 


600  BALTIMORE   A  Nil   OHIO   K.    CO.   V,    WALKER. 

watchman,  and  fix  the  order  of  precedence  among  trains  and 
engines  at  the  crossings.  The  managing  agent  and  superintend- 
ent are  required  to  publish  to  the  employees  such  rules  and  reg- 
ulations as  shall  secure  strict  compliance  with  the  provisions  of 
the  statute  ;  and  engineers  and  others,  in  charge  of  engines,  who 
fail  to  bring  them  to  a  stop,  or  cross  before  being  signalled  to 
do  so  by  the  watchman,  are  subject  to  penalties ;  and  they,  as 
well  as  the  companies  employing  them,  are  made  liable  for  the 
damages  resulting  from  such  neglect.  ! 

These  or  some  such  regulations  are  indispensable  to  the  act-  j 

ual  operation  of  the  roads.     They  are  necessary  for  the  safety  ' 

of  passengers  and  property  transported  over  those  roads,  and 
none  the  less  so  to  their  convenient  and  successful  manage- 
ment by  the  companies  engaged  in  operating  them,  and  to  the 
protection  of  their  property  and  employees.  The  services  of 
the  watchman  consist  in  giving  the  proper  signals  to  approach- 
ing trains  and  engines ;  and  to  enable  him  adequately  to  perform 
this,  since  it  becomes  necessary  to  build  and  maintain  the 
watchman's  house,  his  services  pertain  wholly  to  the  actual 
operation  of  the  road,  and  result  entirely  to  the  benefit  of  the 
companies  operating  them. 

The  necessity  for  keeping  the  crossings  in  repair,  and  main- 
taining watchmen  thereat,  grows  out  of  the  use  and  operation  of 
railroads  whose  tracks  cross  each  other  at  a  common 
SmT^uiir  grade.  And  lessee  companies  having  the  possession 
mnTv  trark.  and  control  of  the  roads,  and  operating  them  as  such> 
receive  all  the  advantages  and  security  resulting 
from  safe  crossing,  and  the  services  of  the  watchman,  as  fully  in 
all  respects  as  companies  that  are  the  absolute  owners  thereof 
could  if  they  were  operating  them  ;  and  it  would  appear  but  rea- 
sonable that,  while  operating  the  road,  they  should  receive  the 
benefit  subject  to  the  burden  of  their  expense  as  provided  by 
the  statute ;  and  we  are  of  the  opinion  that  such  lessees  are  com- 
panies "  owning  the  tracks"  of  the  roads  operated  by  them,  in 
the  sense  in  which  that  phrase  is  used  in  the  statute. 

It  is  further  contended  that  the  petition  fails  to  state  a  right 
of  action  against  the  defendant,  because  it  does  not  show  the 
defendant  requested  the  expenditure  for  a  portion  of 
^^'"nditi^re-  ^"^^^^^  '^  ^^^^  sucd,  or  that  it  promised  to  pay  any 
FromiMto'^pay.  P2n*t  of  it.  The  statute,  it  is  claimed,  does  not  au- 
thorize one  company  to  make  all  the  expenditure 
rendered  necessary  to  comply  with  its  provisions,  and  hold  the 
other  for  half  or  any  part  of  same.  And  there  being  no  ex- 
press agreement  alleged  nor  any  request  from  the  defendant,  or 
subsequent  promise  or  ratification  by  it,  from  which  one  might 
be  implied  by  law,  the  case,  it  is  urged,  falls  within  that  class  of 
voluntary  outlay  of  money  which  gives  no  right  of  action. 
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Generally,  where  one  person  voluntarily  pays  money  for  an- 
other under  such  circumstances  that  the  other  is  not  at  liberty 
to  accept  or  reject  the  advantage  of  it,  but  is  obliged 
to  accept  it,  his  acceptance  of  what  he  was  not  at  ▼•i«»t«ry 
liberty  to  reject  is  no  evidence  of  ratification  or  JUfieJ^i. 
adoption  and  raises  no  implicit  promise  to  pay.  tribntiom. 
This  rule  has  been  applied  to  tenants  in  common 
where  repairs  or  improvement  of  the  common  property  has  been 
made  by  one  tenant  without  the  consent  of  the  other ;  and  it  is 
insisted  the  railroads  in  question  were  tenants  in  common,  and 
to  be  governed  by  that  rule.  In  the  cases  where  the  rule  stated 
is  enforced,  it  will  be  found  that  it  was  entirel)*  optional  with 
the  tenant  making  the  expenditure  whether  he  would  incur  it 
or  not  He  might  or  not,  as  he  chose.  There  was  no  duty 
resting  upon  him  to  do  so,  either  by  contract  or  arising  from 
his  relation  to  the  co-tenant.  In  other  words,  the  expenditure 
was  purely  voluntary,  and  thus  lies  at  the  foundation  of  the 
rule.  But  we  apprehend  the  rule  is  inapplicable  to  a  case  like 
this,  where  two  are  under  a  joint  duty  or  obligation  to  expend 
money,  and  one,  in  the  performance  of  the  common  duty,  dis- 
charges the  whole  obligation.  It  cannot  in  such  case  be  said 
the  payment  is  wholly  voluntary.  The  rule  is  as  well  estab- 
lished as  the  one  already  referred  to — that,  where  two  or  more 
are  under  a  joint  obligation,  and  one  discharges  the  whole,  he 
shall  have  contributions  from  the  others..  Usually  this  obliga- 
tion is  created  by  contract ;  but  it  can  make  no  difference  in 
principle  whether  it  be  by  contract  or  operation  of  law,  so  long 
as  the  obligation  is  joint  and  not  unlawful. 

**  The  doctrine  of  contribution  rests  upon  the  broad  principle 
of  justice  that,  where  one  has  discharged  a  debt  or  obligation 
which  others  were  equally  bound  with  him  to  discharge,  and 
thus  removed  a  common  burden,  the  others  who  have  received 
a  benefit  ought  in  conscience  to  refund  to  him  a  ratable  propor- 
tion. It  depends  rather  upon  principles  of  equity  than  upon 
contract.  From  the  equitable  obligation,  the  law  implies  a  con- 
tract, since  all  who  have  become  jointly  liable  may  reasonably 
be  considered  as  mutually  contracting  among  themselves,  with 
reference  to  the  duty,  in  conscience."  2  Wait  Act.  and  Def.  p. 
288,  and  cases  cited. 

In  Bishop  on  Contracts,  §  238,  it  is  said :  "  When  a  duty  is 
cast  upon  one  by  statute,  or  by  equity  and  good  conscience  (the 
standard  whereof  is  to  be  found  in  the  books  of  law  rather  than 
those  on  moral  science),  or  in  any  way  by  the  law,  whether 
statutory  or  common ;  or  where  one  has  been  benefited  by  an- 
other who  was  discharging  such  duty, — the  law  creates  a  prom- 
ise from  him  to  do  the  thing  or  pay  the  benefit."  And  again, 
in  §  205,  the  same  author  says :  "  The  law,  by  placing  its  com- 
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mand,  in  whatever  form,  upon  one  to  do  a  thing  for  the  benefit 
of  another  or  the  state,  creates  the  promise  from  the  latter  to  do 
it ;  as,  for  example,  in  the  words  of  Blackstone  :  *  Whatever  the 
laws  order  anyone  to  pay,  that  becomes  instantly  a  debt,  which 
he  had  before  contracted  to  discharge.*  Thus,  when  a  statute 
imposes  upon  one  a  duty,  the  law  creates  a  promise  from  him 
to  the  party  benefited  thereby  to  perform  it."  The  application 
is  obvious.  A  joint  duty  is  by  statute  imposed,  upon  railroad 
companies  whose  roads  cross  at  grades,  to  keep  such  crossings 
in  repair,  and  maintain  watchmen  thereat,  at  their  joint  expense. 
The  obligation  is  equally  binding  upon  both  conipanies,  .and 
neither  can  wifh  impunity  omit  the  performance  of  the  duty 
or  ignore  the  obligation.  When,  therefore,  one  performs  the 
whole  duty,  and  discharges  the  entire  obligation  resting  upon 
both,  it  can  with  no  propriety  be  said  to  be  a  mere  voluntary 
act.  One  purpose  of  the  statute  undoubtedly  was  to  promote 
the  safety  of  people  who  travel  over  the  roads,  and  the  security 
of  the  property  carried  over  them ;  and  in  this  respect  the  duty 
of  the  companies  under  it  is  to  the  state  and  its  citizens.  But 
while  this  may  have  been  the  principal  object  of  the  statute,  it 
also  fixes  the  legal  rights  of  the  companies  as  between  them- 
selves, and  imposes  duties  upon  each  to- the  other.  These 
rights  and  duties  pertain  to  the  use  of  the  common  crossing ; 
and  among  the  duties,  both  to  the  state  and  toward  each  other^ 
are  those  of  keeping  the  crossing  in  repair  and  maintaining 
watchmen  at  their  joint  expense.  Either  may  therefore  law- 
fully do  whatever  is  necessary  to  their  performance.  Applying 
the  principle  stated  by  Bishop  on  Contract,  cited  mpra^  the 
law*s  command  ^created  the  joint  promise  of  the  companies  to 
the  state,  and  the  several  promise  of  each  to  the  other,  to  per- 
form  the  duties  prescribed  by  the  statute.  In  this  sense  the 
obligation  of  the  companies  becomes  one  of  contract ;  and  one 
of  them  having  discharged  the  whole  obligation,  and  the  other 
no  part  of  it  though  receiving  the  full  benefit,  there  is  no  rea- 
son why  he  should  not,  upon  the  principle  already  stated,  be 
entitled  to  reimbursement  from  the  latter  for  its  share  of  the 
common  burden  borne  by  the  former. 

The  case  of  Middlcborough  v,  Taunton,  2  Cush.  406,  relied 

on  by  counsel  for  plaintiff  in  error,  is  not  inconsistent 
rTilTuu!^"**'  ^^*^^  ^^^*^  conclusion,  but,  as  we  understand  the  case, 

is  in  harmony  with  it.  In  that  case  it  appeared  that 
the  town  of  Middlcborough  was  indicted  for  neglecting  to  repair 
one  of  its  highways.  It  confessed  the  indictment,  and  was 
fined.  The  court  appropriated  the  fine  to  the  repair  of  the  high- 
way, and  appointed  an  agent  to  superintend  its  application. 
The  plaintiff  alleged  that  the  highway  was  upon  the  dividing  line 
between  it  and  the  town  of  Taunton,  and  the  duty  of  repairingthe 
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same  was  equally  incumbent  on  both  towns.  The  dispute  in  the 
case  was  whether  there  was  a  common  obligfation  on  both  towns 
to  repair  the  highway.  The  defendant  contended  the  whole  of 
it  was  within  the  town  of  Middleborough,  or,  if  not,  the  center 
of  the  highway  was  the  dividing  line,  and  each  town  was  bound 
to  keep  in  repair  such  highways  only  as  were  within  their 
respective  limits.  The  trial  court  ruled  that  the  whole  of  the 
way  was  within  Middleborough,  and  the  plaintiflf  became  non- 
suit, subject  to  the  opinion  of  the  whole  court.  It  does  not 
appear  to  have  been  questioned  that,  if  to  both  towns  belonged 
the  joint  or  common  duty  to  repair  the  highway,  the  plaintiff 
should  have  recovered.  But  since  that  was  not  the  case,  the 
judgment  was  affirmed.  Shaw,  C.J.,  in  the  opinion,  says : 
"  But  it  is  said  that  towns  are  by  law  (Rev.  Stal.  chap.  25,  §  i) 
obliged  to  repair  highways ;  and  it  is  certainly  true  that  all  high- 
ways within  the  bounds  of  any  town  are  to  be  kept  in  repair  at 
the  expense  of  such  town.  If  towns  repair  beyond  their  bounds, 
without  an  actual  request,  it  is  a  voluntary  act  done  in  per- 
formance of  no  obligation  or  duty  ;  and  money  laid  out  for  such 
a  purpose  is  not  expended  at  the  implied  request  of  the  town, 
subject  to  the  duty  of  such  repairs.  ...  It  seems  to  us, 
therefore,  that  the  case  of  the  plaintiff  falls  within  this  dilemma. 
If  the  road  was  wholly  in  Middleborough,  the  plaintiffs  have 
merely  performed  their  own  duty  and  paid  their  own  debt.  If 
one  half  of  it  only  was  in  Middleborough,  the  other  was  in 
another  town  and  county,  and  the  plaintiffs,  if  they  laid  out 
money  to  repair  it,  have  done  so  in  pursuance  of  no  actual 
request,  or  of  any  common  duty  or  obligation  constituting  a  re- 
quest in  law ;  and,  of  course,  that  an  action  for  money  paid  will 
not  lie." 

It  would  seem  to  follow,  from  the  reasoning  of  the  learned 
chief  justice,  that  if  money  had  been  expended  in  the  discharge 
of  a  common  obligation  belonging  to  both  towns  to  repair  the 
way,  the  action  would  have  lain. 

The  further  claim  is  made  by  the  plaintiff  in  error  that,  while 
the  statute  provides  that  the  expense  of  keeping  the  gn^n^^^f 
crossing  in  repair  and  maintaining  watchmen  shall  be  Btaut«Mto 
borne  by  the  companies  jointly,  it  is  silent  in  regard  proportioning 
to  the  proportion  to  be  borne  by  each  ;  and  as  one  •*"*•■■*• 
company  may  require  the  watchman's  services  many  times  more 
than  the  other,  the  expenses  should  be  apportioned  accordingly. 
Whether  in  such  case  the  expenses  should  be  apportioned  on  the 
basis  indicated,  or,  upon  any  state  of  facts,  an  unequal  division 
could,  under  the  statute,  be  made,  we  need  not  decide.     Such 
circumstances  of  inequality  of  benefits  are  not  shown,  nor  does 
any  other  reason  appear,  making  an  equal  division  of  the  burden 
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unjust.  If  any  such  existed,  the  defendant  should  have  made  it 
to  appear. 

The  correct  rule  on  this  subject  is  clearly  stated  in  Bishop  on 
Contracts,  §  216,  as  follows:  "When  persons  are  under  equal  ob- 
ligations to  do  a  thing,  not  violative  of  law,  and  one  of  them 
does  it,  if  there  is  no  circumstance  rendering  the  equities  between 
them  otherwise  than  equal,  and  no  express  agreement,  the  doer 
is  entitled,  under  a  promise  which  the  law  creates,  to  recover 
such  sums  of  his  several  companions  as  shall  leave  the  burdens 
equal.  This  is  the  familiar  rule  between  sureties  and  other  joint 
promisors,  where  one  has-  discharged  more  than  his  proportion 
of  the  debt ;  and  it  applies  also  in  other  like  cases/* 

We  think  the  right  of  the  plaintiff  to  recover  upon  the  case 
made  in  his  petition  is  sustained  by  sound  reason,  and  sanctioned 
by  authority,  and  the  judgment  recovered  by  him  should  be  af- 
firmed. 

Judgment  affirmed. 

Railroad  Crossings — Watchmen. — For  a  full  discussion  of  the  subject  of 
the  duty  of  railroad  companies  to  construct  and  keep  in  repair  suitable 
crossing,  and  their  obligation  to  maintain  flagmen  thereat,  see  tit. 
"Crossings,"  4  Am.  &  Eng.  Encyc.  of  L. 906-951. 


State  ex  rel  Leese,  Atty.-Gen. 
Chicago,  B.  and  Q.  R.  Co. 

{Nebraska  Supreme  Court,  December  13,  1888.) 

Eminent  Domain — Foreign  Corporations. — While  section  8  of  article 
II  of  the  constitution  of  this  stale  provides  that  no  railroad  corpo- 
ration organized  under  the  laws  of  another  state,  or  of  tlie  United  States, 
and  doing  business  in  this  state,  shall  be  entitled  to  exercise  the  right  of 
eminent  domain,  or  have  power  to  acquire  the  right  of  way,  or  real  estate 
for  de{x>t  or  other  uses,  until  it  shall  have  become  a  body  corporate  pur- 
suant to  and  in  accordance  with  the  laws  of  this  state,  it  does  not  proliibit 
existing  railroad  companies,  one  of  which  is  a  domestic  corporation,  from 
becoming  a  body  corporate  by  consolidation,  instead  of  by  the  formation 
of  a  new  corporation,  providing  such  consolidation  is  made  pursuant  to  the 
laws  of  this  state  permitting  the  same,  and  by  which  it  became  **a  body 
corporate  pursuant  to  and  in  accordance  with  the  laws  of  this  state." 

Same- -Foreign  and  Domestic  Corporation — Consolidation — Effect. — The 
C.  B.  &Q.  R.  Co.  was  a  corporation  organized  under  the  laws  of  the  state 
of  Illinois  and  of  the  state  of  Iowa,  and  operating  a  railroad  from  the  city 
of  Chicago,  in  Illinois,  to  a  point  on  the  Missouri  river,  in  Iowa,  opposite 
the  city  of  Plattsmouth,  in  Nebraska  and  the  B,  &  M.  R.  R.  Co.  in  Ne- 
braska was  a  corporation  or^^aiiized  under  and  by  virtue  of  the  laws  of  that 
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state,  operating  a  railroad  from  the  city  of  Plattsmouth  to  Kearney.  These 
two  corporations  consolidated  their  stock  and  franchises  into  one  corpo- 
ration or  joint-stock  company,  to  be  known  as  the  "  C,  B.  &  Q.  R.  Co.," 
under  the  provisions  of  section  114,  c.  16,  Comp.  St.  1887.  It  was  held 
that  by  virtue  of  such  consolidation,  and  the  compliance  with  the  laws  of 
this  state,  the  corporation  created  thereby  became  a  body  corporate,  pur- 
suant to  and  in  accordance  with  the  laws  of  this  state,  and  was  therefore 
oot  a  foreign  corporation. 

Quo  warranto.  Information  instituted  by  William  Leese,  at- 
torney-general, against  the  Chicago,  Burlington  &  Quincy  R.  Co. 
alleging  that  defendant  is  unlawfully  usurping  the  rights,  privi- 
leges, and  franchises  of  a  domestic  corporation. 

The  Attorney-General  and  J,  M,  Stewart  for  plaintiff. 

Dexter y  Herrick  &  Allen  and  Marquett  &  Deweese  for  defend- 
ant. 

Reese,  C.J. — This  is  an  information  in  the  nature  of  a  quo 
warranto^  instituted  by  the  attorney-general  against 
the  defendant.  The  allegations  of  the  information 
are,  in  substance,  that  the  defendant  is  a  railroad  corporation 
organized  and  existing  under  the  laws  of  the  state  of  Illinois, 
and  is  not  incorporated  under  the  laws  of  this  state,  and  is 
therefore  a  foreign  corporation  ;  that  it  has  been,  and  is  now, 
unlawfully  exercising  the  right  of  eminent  domain,  by  purchas- 
ing real  estate  for  depot  and  other  uses,  as  well  as  by  obtaining 
the  same  by  condemnation  proceedings,  for  the  purposes  of  right 
of  way  for  its  railroad,  and  that  it  is  now,  and  has  been  for  some 
time  past,  unlawfully  usurping  the  rights,  privileges,  and  fran- 
chises of  a  domestic  corporation,  without  having  become  one 
under  the  laws  of  this  state. 

To  this  information  the  defendant  filed  its  answer,  which  con- 
sists of  an  extended  history  of  the  defendant,  from  the  time  of 
its  incorporation  in  the  state  of  Illinois  to  the  present  time,  and 
which  need  not  be  noticed  further  than  that  the  Chicago,  Bur- 
lington &  Quincy  R.  Co.,  as  originally  organized,  constructed  its 
railroad  from  the  city  of  Chicago  to  the  city  of  Burlington,  Iowa; 
that  the  Burlington  &. Missouri  River  R.  Co.  was  duly  incorpo- 
rated under  the  laws  of  the  state  of  Iowa,  and  that  it  constructed 
a  line  of  road  from  said  city  of  Burlington  to  a  point  on  the 
Missouri  river,  opposite  the  city  of  Plattsmouth,  in  this  state ; 
that  the  lines  of  road  were  so  constructed  as  to  form  a  continu- 
ous line,  and  were  connected  for  that  purpose  at  the  city  of 
Burlington  ;  that  these  two  corporations,  acting  under  the  laws 
of  the  state  of  Illinois  and  of  the  state  of  Iowa,  consolidated 
their  franchises  and  interests  so  as  to  become  one  corporation  or 
joint  stock  company  by  the  name  of  the  "  Chicago,  Burlington  & 
Quincy  R.  Co. ;"   that  in  the  year  1869  articles  of  incorporation 
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were  filed  in  the  office  of  the  secretary  of  state  of  Nebraska, 
duly  incorporating  the  Burlington  &  Missouri  River  R.  Co.  in 
Nebraska,  the  object  and  purpose  of  which,  as  set  forth  in  its 
articles  of  incorporation,  was  to  construct  and  operate  a  line  of 
road  of  uniform  gauge  with  the  other  railroads  from  Plattsmouth 
to  Kearney ;  that  said  company  constructed  its  railroad  in  ac- 
cordance with  the  purpose  of  its  incorporation,  and  by  which  a 
continuous  line  of  traffic  could  be  maintained  from  the  city  of 
Kearney  to  the  city  of  Chicago.  The  only  other  feature  of  the 
answer  which  it  is  deemed  necessary  to  notice  is  that  on  and 
prior  to  the  ist  day  of  January,  1880,  the  railroad  of  the  Chi« 
cago,  Burlington  &  Quincy  R.  Co.  in  Iowa,  and  the  railroad  of 
the  Burlington  &  Missouri  River  R.  Co.  in  Nebraska,  being  con- 
nected at  the  boundary  line  between  tlie  states  of  Iowa  and 
Nebraska,  at  the  city  of  Plattsmouth,  in  accordance  with  the 
laws  of  the  state  of  Iowa  and  Nebraska,  and  in  pursuance  of  a 
of  vote  more  than  three  fourths  of  all  the  stockholders  of  the  re- 
spective companies,  entered  into  certain  articles  of  consolidation, 
whereby  the  parties  thereto  merged  and  consolidated  the  stock 
of  the  respective  companies,  making  one  joint  stock  company  of 
said  corporations  by  the  name  of  the  Chicago,  Burlington  & 
Quincy  R.  Co.;  that,  by  force  of  said  articles  of  consolidation 
and  the  laws  of  Nebraska,  the  said  Chicago,  Burlington  &  Quincy 
R.  Co.,  when  organized,  became  a  corporation  of  Nebraska,  pur- 
suant to  and  in  accordance  with  the  laws  of  the  state,  and,  by 
virtue  of  such  consolidation  and  compliance  with  the  laws  of 
this  state,  became  a  domestic  corporation,  with  all  the  rights, 
franchises,  and  privileges  of  any  other  domestic  corporation,  in- 
cluding the  power  to  exercise  the  right  of  eminent  domain.  It 
therefore  denies  that  it  is  unlawfully  usurping  any  of  the  rights 
which  it  is  now  exercising,  but  insists  that  by  the  consolidation 
referred  to,  the  method  of  which  is  set  out  at  length  in  the  an- 
swer, it  became  and  is  a  domestic  corporation,  and  is  not  a 
foreign  corporation,  as  alleged  in  the  information. 

It  is  not  deemed  necessary  to  set  out  in  detail  the  method  of 

consolidation  which  is  presented  and  set  up  in  the 
"iiii**^!**^-^"'  answer,  further  than  to  say  that  it  appears  to  have 
statute. "         been  in  compliance  with  the  requirements  of  the  laws 

of  this  state,  and  especially  of  section  114,  c.  16, 
Comp.  St.  1 887.  This  section'we  here  copy :  "  Every  railroad  com- 
pany organized  under  the  laws  of  this  state  shall  have  power  to 
intersect,  join,  and  unite  its  railroad  or  railroads  with  any  rail- 
road or  railroads  constructed,  or  to  be  constructed,  in  this  state, 
or  in  any  adjoining  state  or  territory,  by  any  railroad  company 
organized  under  the  laws  of  any  state  or  territory,  at  such  point 
on  the  boundary  line  of  this  state  and  such  adjoining  state  or 
territory,  orat  such  other  point  as  may  be  mutually  agreed  upon 


Digitized  by 


Google 


EMINENT   DOMAIN — FOREIGN   CORPORATION.  507 

between  said  companies;  and  all  such  railroad  companies  whose 
railroads  are  or  may  be  connected  at  the  boundary  line  of  this 
state,  or  at  such  other  agreed  point,  by  bridge,  transfer,  ferry,  or 
otherwise,  as  to  form  practically  a  continuous  line  of  railway 
over  which  cars  may  pass,  are  authorized  to  consolidate  the  stock 
of  the  respective  companies,  making  one  joint  stock  company 
thereof,  and  bring  the  railroads  thus  connected  under  one  manage- 
ment, upon  such  terms  as  maybe  mutually  agreed  :  provided,  no 
railroad  company  shall  consolidate  its  stock,  property,  franchises, 
or  earnings,  in  whole  or  in  part,  with  any  other  railroad  corpo- 
ration owning  or  operating  a  parallel  or  competing  line  in  this 
state.  Articles  stating  the  terms  of  such  consolidation  shall  be 
approved  by  each  company  by  a  vote  of  the  stockholders  owning 
a  majority  of  the  stock,  in  person  or  by  proxy,  at  either  a  regular 
annual  meeting  thereof,  or  at  a  special  meeting  called  for 
that  purpose,  by  a  notice  of  at  least  sixty  days,  stating  the 
object  of  such  meeting,  to  be  addressed  to  each  of  such  stock- 
holders when  their  place  of  residence  is  known,  and  deposited 
in  the  post  office,  and  published  for  at  least  three  successive 
weeks  in  one  newspaper  in  at  least  one  of  the  cities  or  towns  in 
which  each  of  said  corporations  has  its  principal  business  office, 
or  by  the  consent,  in  writing,  of  such  majority  annexed  to  such 
articles,  and  copies  of  said  articles  and  of  the  records  of  such 
approval  or  of  such  consent,  and  accompanied  by  lists  of  the 
stockholders  of  such  corporation,  and  the  number  of  shares  held 
by  each,  duly  certified  by  the  respective  presidents  and  secretaries, 
with  the  respective  corporate  seals  affixed,  shall  be  filed  for  rec- 
ord in  the  office. of  the  secretary  of  state  of  this  state  before 
any  such  consolidation  shall  have  any  validity  or  effect.  Upon 
filing  for  record  in  the  office  of  the  secretary  of  state  of  the  copies 
of  said  articles  of  such  consolidation,  and  of  such  record  of  ap- 
proval or  consent,  the  companies  so  consolidating  shall  become 
one  corporation,  and  the  said  consolidating  corporations  shall  be- 
come merged  in  the  new  corporation  provided  for  in  said  articles, 
and  shall  be  known  thereafter  by  the  corporate  name  therein 
adopted,  and  shall  within  this  state  possess  all  the  powers,  fran- 
chises, and  immunities,  including  the  right  of  further  consolida- 
tion with  other  corporations  under  this  section,  and  be  subject 
to  the  same  liabilities  and  restrictions  imposed  by  the  laws  of 
this  state  upon  other  railroad  companies,  and  shall,  in  addition, 
possess  such  powers,  franchises,  and  immunities,  and  be  liable  to 
such  special  restrictions  and  liabilities  as  the  said  consolidated 
corporations  were  within  this  state  possessed  of  or  subject  to 
under  any  laws  of  this  state  peculiarly  applicable  to  them,  or 
either  of  them,  at  the  time  of  such  consolidation.** 

Upon  the  filing  of  this  answer  the  cause  was  argued  and  sub- 
mitted upon  the  pleadings ;  counsel  for  defendant  insisting  that. 
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by  virtue  of  the  consolidation  set  out  in  the  answer,  which  was 
admitted  by  the  attorney  general,  the  defendant  became  a  do- 
mestic corporation.  The  attorney  general  contended  against 
this  conclusion,  The  case  is  decided  upon  the  pleadings  alone. 
The  question  presented  is  not  whether  defendant  has  com- 
plied with  the  laws  of  this  state.  If  that  is  admitted, 
^taeitioB  pr*.  the  question  still  is  whether  or  not  such  compliance 
^HuUwS""  h^^  rendered  it  a  domestic  corporation  within  section 
proTiaiou.  8  of  article  1 1  of  the  constitution,  which  provides  that 
"  no  railroad  corporation  organized  under  the  laws  of 
another  state,  or  of  the  United  States,  and  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the  right  of  eminent  domain, 
or  have  the  power  to  acquire  the  right  of  way  or  real  estate  for 
clepot  or  other  uses,  until  it  shall  have  become  a  body  corporate, 
pursuant  to  and  in  accordance  with  the  laws  in  this  state."  It 
will  be  noticed  that  by  section  1 14,  above  quoted,  it  is  provided 
that,  upon  the  filing  for  record,  in  the  office  of  the  secretary 
of  state,  of  copies  of  the  articles  of  consolidation, 
Bighto  which  ^yj^h  the  conscnt  or  approval  of  the  companies  so 
tioBmajex«r^  Consolidating,  they  shall  become  one  corporation, 
«is6.  which   shall  be  known  by  the   name   adopted,  and 

shall  possess  the  powers,  franchises,  and  immunities, 
and  be  subject  to  the  liabilities  and  restrictions,  imposed  by 
the  laws  of  this  state  upon  other  railroad  companies,  and  as  the 
consolidating  corporations,  within  this  state  were  possessed  of, 
subject  to  and  under  the  laws  of  this  state  at  the  time  of  such 
consolidation.  This  section,  in  effect,  provides  that  where  a  do- 
mestic corporation — that  is,  one  organized  under  the  laws  of  this 
state,  and  having  its  existence  solely  within  this  state — becomes 
consolidated  with  a  corporation  originally  created  in  another 
state,  that  the  new  corporation  is  entitled  to  exercise  the  same 
rights,  and  is  subject  to  the  same  restrictions  and  liabilities,  as 
the  original  corporation  in  this  state  before  the  consolidation. 
These  rights  and  privileges  consist  in  the  exercise  of  the  right 
of  eminent  domain,  of  acquiring  property  by  purchase  for  the 
use  of  the  corporation,  and  of  enjoying  such  other  rights  and 
privileges  as  properly  belong  to  corporations.  The  restrictions 
and  liabilities  are  that  it  shall  be  subject  to  the  laws  of  this  state, 
and  its  jurisdiction,  in  the  execution  of  their  authority ;  that  it 
shall  not  have  the  peculiar  privileges  which  are  granted  to  foreign 
persons  or  corporations,  in  the  way  of  removal  of  its  suits  from 
the  state  to  the  federal  courts  ;  and  that,  in  the  exercise  of  all  its 
corporate  functions,  it  must  be  governed  by  and  be  subject  to 
the  laws  of  this  state.  It  was  evidently  the  purpose  of  the 
legislature,  in  the  enactment  of  the  law  under  consideration,  that 
by  complying  with  its  provisions  the  corporation  so  complying 
should  be  a  domestic  and  not  a  foroip^n  corporation.     This  being 
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true,  it  seems  to  us  quite  clear  that  such  a  consolidation,  when 
effected,  would  bring  the  consolidated  company,  not  only  with- 
in the  spirit,  but  within  the  letter,  of  the  law  and  of  the  consti- 
tution. 2  Mor.  Priv.  Corp.  §  939  et  seq.  By  the  section  of  the 
law  above  quoted,  such  a  consolidated  corporation  would  not  be 
a  corporation  "  organized  under  the  laws  of  another  state,  or  of 
the  United  States;"  and  while  not  originally  incorporated  with- 
in this  state,  in  the  manner  in  which  new  corporations  are  formed^ 
yet  **  it  would  become  a  body  corporate  pursuant  to,  and  in  ac- 
cordance with,  the  laws  of  this  state,"  as  specified  in  the  constitu- 
tion, although,  in  a  legal  sense,  distinct  from  the  corporation  in 
the  other  states  through  which  the  road  runs  ;  in  fact,  a  domestic 
corporation.  The  legislature,  therefore,  by  the  act  provided  a 
method,  other  than  that  of  forming  a  new  corporation,  by  which 
corporations  in  existence,  one  of  which  is  a  domestic  corporation,, 
might  become  such  body  corporate  under  the  laws  of  the  state. 
It  is  alleged  in  the  answer  that  this  consolidated  corporation  was 
created  about  the  ist  day  of  January,  1880;  that  since  that  date 
it  has  been,  in  law  and  in  fact,  a  domestic  corporation,  and  not  a 
corporation  "  organized  under  the  laws  of  another  state,  or  of  the 
United  States." 

Upon  .an  examination  of  the  allegations  and  averments  of  the 
answer,  in  connection  with  the  section  of  the  statute 
above  referred  to,  as  well  as  that  of  the  constitution,  J'lJJjJJf"^'^ 
we  are  convinced  that  by  the  action  of  the  companies,  poration. 
as  set  out  in  the  answer,  the  defendant  became,  and 
and  now  is,  a  "  body  corporate,  pursuant  to  and  in  accordance 
with  the  laws  of  this  state,"  and  is  entitled  to  exercise  the  rights 
and  privileges  of  such  corporation,  and  is  subject  also  to  all  the 
limitations  and  liabilities  imposed  upon  domestic  corporations^ 
and  that  it  is  not  a  "  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Illinois,"  as  alleged  in  the  information, 
nor  of  any  other  foreign  state.  It  was  stated  by  counsel  for  the 
defendant,  upon  the  argument  of  the  cause,  that  the  view  enter- 
tained by  them  at  that  time  had  not  been  entertained  by  them 
during  the  whole  of  the  time  which  has  elapsed  since  the  ist  day 
of  January,  1880  ;  and  that,  acting  upon  a  different  opinion,  they 
had  sought  to  and  had  removed  causes  from  the  courts  of  this 
.state  to  the  United  States  circuit  court  as  a  foreign  corporation, 
but  that  in  the  early 'part  of  the  year  1888  they  had  become 
convinced  that  they  were  not  entitled  to  do  so,  and  since  that 
time  had  acted  in  all  respects  as  a  domestic  corporation  subject 
to  the  laws  of  this  state.  The  attorney  general,  being  desirous 
only  of  having  the  status  of  the  defendant  company  ascertained 
and  declared,  agreed  with  counsel  representing  it  upon  a  judg- 
ment to  be  entered  in  case  the  court  found,  upon  the  facts 
presented,  that  the  defendant  was  not  unlawfully  usurping  the 
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rights,  privileges,  and  franchises  as  alleged  in  the  information. 
Judgment  will  therefore  be  entered  in  accordance  with  this 
opinion.     Theother  judges  concur. 

Eminent  Domain — Exercise  of  Power  of — Foreign  Corporations. — It  is  no 

objection  to  the  exercise  of  the  power  of  eminent  domain  by  a  railroad 
company  that  it  is  chartered  under  the  laws  of  another  state.  See  Gray  v. 
St.  Louis  &  S.  F.  R.  Co.,  8i  Mo.  126;  Matter  of  Townsend,  39  N.  Y.  171  ; 
Morris  Canal  &  Banking  Co.,  24  Barb.  (N.  Y.)  658;  Compare  Holbert  v. 
St.  Louis,  etc.,  R.  Co.,  45  Iowa  23,  and  see  generally  Abbott  v.  New  York, 
etc.,  R.  Co.,  33  Am.  &  Enjy.  R.  R.  Cas.  146,  note  155. 

Same ~- Procedure  Corporations — Validity  of  Incorporation. — The  court 
cannot  in  condemnation  proceedings  by  a  dc  facto  corporation  inquire 
whether  or  not  the  petitioner  is  a  de  Jure  corporation  ;  this  question  can 
only  be  determined  on  quo  warranto  for  that  purpose.  Brown  v.  Camulet 
R.  Co.  (III.)  18  N.  E.  Rep.  283.  Thus  in  the  absence  of  any  such  proceed- 
ings a  de  facto  railroad  corporation  may  exercise  the  right  of  eminent 
domain,  notwithstanding  any  objection  by  the  land  owner.  See  McAuley 
V,  Columbus,  etc.,  R.  Co..  83  111.  348;  Reisner  v.  Strong,  24  Kan.  410; 
s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  335. 

Same — Consolidation  of  Roads. — A  consolidation  of  railways  which  con- 
stitutes the  consolidated  railroad  company,  the  successor  to  the  rights  and 
purposes  of  the  companies  consolidate  vests  in  the  consolidated  company 
the  power  to  institute  proceedings  for  the  condemnation  of  lands.  North 
Caroline  R.  Co.  v.  Carolina  Cent.  R.  Co.,  83  N.  C.  489. 


State  ex  rel  New  Haven  and  Derby  R.  Co. 
Railroad  Commissioners. 

(Connecticut  Supreme  Court  of  Errors,  July  20,  1888.) 

Eminent  Domain— Railroads— Change  of  Road — Depot. — Section  3461, 
Gen.  St.  Conn.,  authorizes  a  railroad  company  in  altering  the  line  of  its 
road,  to  take  a  street  for  depot  purposes,  subject  to  the  approval  of  the 
railroad  commissioners. 

Same — Railroad  Commissioners — Duty  of. — It  is  the  duty  of  the  railroad 
commissioners  to  approve  or  disapprove  of  the  location  of  a  new  site  for  a 
depot. 

Case  reserved  from  Superior  Court,  New  Haven  County. 

Application  by  the  New  Haven  &  Derby  R.  Co.  for  man- 
damus to  compel  the  railroad  commissioners  to  act  upon  the 
location  of  a  new  passenger  station  and  freight  depot  in  the  city 
of  New  Haven.     Facts  stated  in  opinion. 

5.  E,  Baldwin  for  relator. 

G.  M.  Woodruff  ior  dcicnddints. 
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Carpenter,  J.— In  December,  1887,  the  New  Haven  &  Derby 
R.  Co.  was  using  its  railroad  in  such  a  manner  as  to  cross 
Meadow  street,  in  the  city  of  New  Haven,  with  three  ^^^^ 

of  its  tracks  at  grade.  Across  that  street  a  large 
amount  of  switching  was  done.  In  1886,  by  special  act  of  the 
legislature  (Sp.  Laws,  385),  the  company  was  required,  either 
voluntarily  or  upon  proceedings  instituted  by  the  railroad  com- 
missioners, to  take  such  action  as  to  lessen  the  switching  across 
the  street.  With  that  end  in  view,  the  company,  in  December 
last,  decided  to  abandon  its  passenger  station  and  freight  depot 
on  Meadow  street,  and  relocate  them  at  a  point  considerably 
west  of  Meadow  street,  namely,  west  of  Commerce  street,  and 
south  of  Silver  street.  The  site  thus  selected  was  crossed  at 
grade  by  three  other  streets.  The  company  decided  to  extend 
Silver  street  so  as  to  accommodate  the  public  travel,  and  to  dis- 
continue so  much  of  the  three  other  streets  as  interfered  with 
the  location  selected.  This  location  was  modified  so  as  to  re 
serve  to  the  city  the  right  to  maintain  it  sewers,  and  to  require 
the  company,  at  its  own  expense,  to  construct  and  maintain  a 
bridge,  for  foot-passengers  only,  over  the  site  along  one  of  the 
streets.  On  January  18,  1888,  the  railroad  commissioners  duly 
approved  of  the  abandonment  of  the  depots  at  Meadow  street, 
and  on  the  23d  day  of  May  following  they  approved  of  the  new 
site  selected,  except  so  far  as  the  location  involved  the  discon- 
tinuance of  the  streets ;  and  in  respect  to  that  matter  the  find- 
ing and  order  are  as  follows :  "  As  to  the  discontinuance  and 
change  of  Hill,  La  Fayette,  and  Liberty  streets,  asked  for  in 
said  petition,  we  are  of  the  opinion  that,  if  the  premises  above 
described  are  to  be  condemned  and  used  for  the  purposes  de- 
signated in  said  petition,  it  will  be  unsafe  to  use  the  said  streets 
as  they  now  exist  at  grade ;  still  we  think  that  under  this  pro- 
ceeding we  have  no  authority  to  order  the  discontinuance  and 
changes  asked  for  in  the  petition,  and  therefore  decline  so  to 
do."  This  suit  is  an  application  for  a  mandamus  to  require  the 
commissioners  to  act  upon  the  matter  of  the  discontinuance  of 
the  streets.  The  defendants  admit  all  allegations  of  matters  of 
fact  to  be  true,  but  deny  that  they  have  by  law  jurisdiction  to 
proceed  and  render  judgment  in  the  matter.  The  case  is  re- 
served for  the  advice  of  this  court. 

The  question  seems  to  be  this:  Can  the  railroad  company 
take  the  land  used  for  streets  for  depots  or  depot  grounds?     If 
it  can,  it  will  be  conceded  that  the  commissioners  Q^^ti^,  p,^ 
have  jurisdiction  to  approve  or  disapprove  of  such  seuted-statn- 
taking,  and  that  it  is  their  duty  to  do  so.     The  com-  *««'y  p""®- 
pany  was  chartered  in  1864,  with  such  powers  as  were  ^ '  *"** 
granted  to  railroad  companies  by  the  public  act  of  1849.     That 
act,  as  found  in  the  present  revision  in  section   3460,  authorizes 
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the  company  to  lay  out  its  road,  not  exceeding  six  rods  wide  : 
and  for  the  purpose  of  cuttings,  embankments,  and  procuring 
stone  and  gravel,  and  for  necessary  turnouts,  to  take  as  much 
more  real  estate  as  may  be  necessary.  Section  3476  relates 
specifically  to  the  matter  of  highways,  and  is  as  follows :  "  When 
it  shall  be  necessary  for  the  construction  of  a  railroad  to  inter- 
sect or  cross  any  water-course  not  navigable,  or  any  public  high- 
way, the  f.iilroad  company  may  construct  said  railroad  across 
or  upon  the  same  if  the  railroad  commissioners  shall  judge  it 
necessary  ;  but  said  company  shall  restore  said  water-course  or 
highway  thus  intersected  to  its  former  state,  or  in  a  sufficient 
manner  not  to  impair  its  usefulness ;  and  in  case  any  highway  is 
so  located  that  said  railroad  cannot  be  judiciously  constructed 
across  or  upon  the  same  without  interfering  therewith,  said 
company  may,  with  the  consent  of  said  commissioners,  cause 
said  highway  to  be  changed  or  altered,  so  that  said  railroad 
may  be  made  on  the  best  site  for  that  purpose ;  but  said  com- 
pany shall  put  such  highway  in  as  good  situation  and  repair  as 
it  was  previous  to  such  alteration  under  the  direction  of  said 
commissioners,  whose  determination   thereon   shall   be   final.'* 

The  defendants  contend  that  this  section,  even  in  lo- 
Powertotake  eating  the  road  originally,  does  not  authorize  the 
jjree    or  ••     company  to  take  the  streets  for   depot   buildings. 

That  depends  upon  what  is  meant  by  a  "  railroad.** 
What  is  it  ?  Is  it  simply  the  tracks  from  one  terminus  to  an- 
other? Or  does  it  embrace  cuttings,  embankments,  side  tracks, 
and  depot  buildings?  Depots  for.  passengers  and  freight  are 
essential  parts  of  railroads.  A  railroad  is  incomplete  without 
them.  It  is  doubtless  true  that  in  speaking  of  the  several  parts 
of  a  railroad  we  distinguish  between  the  main  tracks,  side  tracks, 
or  turnouts,  and  depots ;  but,  when  we  speak  of  a  railroad  from 
one  place  to  another,  we  use  the  word  in  a  comprehensive  sense^ 
as  embracing  all  these,  and  mean  by  it,  so  far  as  real  estate  is 
concerned,  all  the  land  and  buildings  owned  by  the  corporation, 
and  necessary  or  convenient  for  the  transaction  of  its  business. 
It  seems  to  us,  therefore,  that  a  reasonable  construction  of  the 
statute  would  authorize  the  company,  with  the  consent  of  the 
commissioners,  to  take  streets  for  depots  as  well  as  for  its  tracks, 
if  this  was  a  proceeding  in  the  original  location  and  construc- 
tion of  the  road. 

But  this  is  a  proceeding  designed  to  effect  some  changes  and 
improvements  in  the  terminal  facilities  of  an  existing  railroad, 
chADffiDff  lo-  ^^^  "^^y  properly  be  regarded  as  an  alteration  of  the 
cation-Doty  Hnc  of  a  road  which  has  been  "  located,  approved, 
orconimiH-  and  established."  The  statute  specially  applicable 
II oners.  ^^  such  a  case   is  section  3461,   and  is  as  follows: 

"  Every  railroad  company,  after  its  line  of  road  shall  have  been 
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located,  approved,  and  established,  may  so  far  alter  the  location 
of  such  road  as  to  change  the  radius  of  its  curves,  straighten  and 
improve  its  lines,  width,  and  extent  of  depot  grounds,  slopes, 
and  embankments,  and  extend  its  lines  of  sight,  when  such 
changes  are  approved  by  the  railroad  commissioners,  and  may 
take  lands  for  additional  tracks,  turnouts,  and  freight  and  pas- 
senger stations  and  depots;  also  for  the  purpose  of  supplying 
water  for  the  use  of  its  engines  and  stations,"  etc.  In  behalf  of 
the  railroad  company  it  is  contended  that  this  section  author- 
izes the  taking  of  portions  of  these  streets  for  the  purposes  men- 
tioned. The  defendants  deny  this,  and  claim  that  it  relates 
solely  to  the  taking  of  land  by  condemnation,  and  does  not  in 
terms  authorize  the  taking  or  using  of  public  streets  for  any  of 
purposes  named.  It  is  true  this  section  does  not  use  the  word 
**  street,"  or  "  highway,"  but  the  word  "  lands"  is  comprehensive^ 
and  may  include  everything  that  may  be  classed  as  real  estate. 
A  highway  or  street  is  a  public  easement  in  land.  It  attaches 
to  it,  and  cannot  exist  separated  from  it ;  so  that*  it  is  in  fact  a 
part  of  the  realty.-  When  the  statute  authorizes  the  taking  of 
land,  unless  there  is  something  indicating  a  contrary  intent,  it 
authorizes  the  taking  of  all  the  incidents  and  appurtenances  of 
land.  All  buildings  and  other  improvements,  all  rights  and  priv- 
ileges  issuing  out  of  land,  whether  private  or  public,  may  be 
taken,  always  provided  due  compensation  shall  be  made  to  par- 
tics  injured.  When  the  statute  uses  the  word  "  land  "  in  grant- 
ing to  a  railroad  company  the  power  to  exercise  the  right  of 
eminent  domain,  it  will  be  presumed  to  use  it  in  its  comprehen- 
sive sense,  as  including  all  interests  attached  to  it  or  growing 
out  of  it ;  especially  is  this  so  if  otherwise  the  rights  granted 
would  be  inadequate  or  incomplete.  Streets  and  highways  can 
form  no  exception  to  this  rule,  because  other  statutes  in  pari 
materia  expressly  and  by  necessary  implication  confer  the  power 
to  take  and  use  portions  of  highways  for  railroad  purposes,, 
substituting  other  highways,  if  need  be,  for  those  thus  used,, 
ample  provision  being  made  for  protecting  the  rights  of  the 
public  through  the  action  of  the  railroad  commissioners.  Those 
statutes  afford  ample  proof  that  the  legislature  intended,  not 
only  that  the  tracks  of  the  railroad  might  be  laid  on  the  best 
site  for  the  benefit  of  the  company,  but  also  that  depots  should 
be  placed  in  the  best  locations  for  the  benefit  of  the  public,  and 
that  neither  of  these  intentions  should  be  defeated  by  the  exis- 
tence of  highways.  Both  intentions  are  designed  to  promote 
the  public  welfare ;  the  latter  especially  and  more  directly. 
Depots  are  frequently,  if  not  generally,  located  in  thickly-settled 
portions  of  cities,  towns,  and  villages.  In  giving  them  the  best 
locations,  it  must  sometimes  happen  that  portions  ot  streets  will 
be  so  interfered  with  that  discontinuance  becomes  necessary,. 
86  A.  &  E.  R.  R.  Cas.— 83 
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It  is  in  the  interests  of  the  public  that  those  whose  duty  it  is  to 
locate  them  should  have  power  to  select  the  best  locations.  In 
conclusion,  we  think  the  company  has  the  power,  subject  to  the 
approval  of  the  commissioners,  to  take  the  premises  in  question 
for  the  purposes  named,  and  that  the  defendants  have  'jurisdic- 
tion, and  that  it  is  their  duty  to  approve  or  disapprove  of  the 
location,  as  the  needs  of  the  public  may  require.  The  other 
judges  concurred. 

Eminent  Domain — Streets  and  Highways — Condemnation! — A  street  or 
public  highway  may  be  appropriated  for  the  purpose  of  laying  a  railroad 
track,  and  such  appropriation  is  not  a  perversion  from  its  original  purposr 
so  long  as  such  use  does  not  interfere  with  the  use  of  it  by  the  public  as  a 
higiiway  for  passage  and  repassage.  Milburn  v.  Cedar  Rapids,  12  Iowa. 
246;  Lexington  &  O.  R.  Co.  v.  Applegate,  8  Dana  (Ky.).  289;  s.  c,  33 
Am.  Dec.  497;  Porter  v.  Northern  Mo.  R.  Co.,  33  Mo.  128;  Chapman  v. 
Albany  &  S.  R.  Co..  10  Barb.  (N.  Y.)  360;  Plant  v.  Long  Island  R.  Co., 
10  Barb.  (N.  Y.)  26.  Tlie  legislature  is  vested  with  power  to  authorize 
such  an  appropriation  (see  Perry  2/.  New  Orleans  M.  &  C.  R.  Co.,  55  Ala. 
413;  s.  c,  28  Afii.  Rep.  740;  Savannah  &  T.  R.  Qo,v.  Savannah,  45  Ga. 
602;  Chicago,  R.  I.  &  P.  R.  Co.  2/.  Joliet,  79  111.  25 ;  .Indianapolis  &  C.  R. 
Co.  V,  State,  37  Ind.  489;  Council  Bluflfs  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.,  45  Iowa.  338;  s.  c,  24  Am.  Rep.  773;  Ingram  v.  C.  D.  &  M.  R.  Co., 
38  Iowa,  669;  Clinton  City  t/.  Cedar  Rapids  &  M.  R.  Co.,  24  Iowa,  445, 
Hughes  V.  Mississippi  &  ^I.  R.  Co.,  12  Iowa,  261 ;  Tate'  v.  Missouri,  Kan-  , 

sas  City  &  T.  R.  Co.,  64  Mo.  149:  State  v.  Hoboken,  35  N.  J.  L.  (6  Vr.)  I 

205,  Carpenter  7/.  Oswego  &  S.  R.  Co.,  24  N.  Y.  655;  Davis  v.  Mayor  of  | 

N.  Y.,  605  ;  s.  c,  67  Am.  Dec.  189;  Commonwealth  v.  Erie  &  N.  E.  R.  Co..  , 

27  Pa.  St.  339:   s.  c.  67  Am.  Dec.  471 ;  Philadelphia  v.  Empire  Passenger  I 

R.  Co.,  3  Brewst.  (Pa.)  547;  Faust  v.  Passenger  R.  Co.,  3  Phila.  (Pa.)  164;  | 

In  re  Philadelphia  &  T.  R.  Co.,  2  Whart.  (Pa.)  25;  District  oif  Colum-  ■■ 

biaiz.  Baltimore  &  P.  R.  Co..  114  U.  S.  453  ;  bk.  29,  L.  ed.  216;  s.  c,  20  ' 

Am.  &  Eng.  R.  J^.  Cas.  28  ;  Jackson  Co.  Horse  R.  Co.  v.  Interstate  Rapid  | 

I 


Transit  Co..  24  Fed.  Rep.  306),  and  such  power  may  be  delegated  to  mum 

cipal  authorities  (Atchison  St.  R    Co.  v,  Missouri  Pac.  R.  Co.,  31  Kan. 

6&;  s.  c.  14  Am.  &  Eng.  R.  R.  Cas.  439;  Covington  St.   R.  Co.  v.  Cov-  i 

ington,  9  Bush  (Ky.),  127;  Donnaher  v.  State.  16  Miss.  (8  Smed.  &  M.)  1 

640;  Milhan  v.  Sliarp,  27  N.  Y.  611 ;  s.  c,  15  Barb.  (N.  Y.)  193;  if  B.irb.  ' 

(N.  Y.)  435  ;  9  How.  (N.  Y.)    Pr.  102 ;  Mercer  v,  Pittsburgh,  Ft.  VV.  &  C.  I 

R.  Co..  36  Pa.  St.  99,  i?*?  Philadelphia  &  T.   R.  Co..  6  Whart.  (Pa.)  25). 

But  such  delegation  can  be  made  only  by  express  legislative  enactment. 

See  Perry  v.  New  Orleans,  M.  &  C.  R.  Co.,  55  Ala.  413;  s.  c,  28  Am. 

Rep.   740;  Polack  v.  Trusteess  48  Cal.   490;  State  v.  Hoboken,  35  N.  J. 

L.  (6  Vr  )  205;  Davis  t/.  Mayor  of  New  York,  14  N.  Y.   506;  s.  c,  67  Arn. 

Dec.   186;    Lawrence  v,  Williams,  35  Ohio  St.    168;   East   Portland  v. 

Moltnomah  Co.,  6  Oreg.  162. 

The  right  to  construct  a  railroad  in  a  street  or  public  highway  must  be 
Conferred  by  legislative  grant  (see  St.  Louis  V.  &  T.  H.  R.  Co.  v.  Hal- 
ler,  82  111.  208 ;  State  v.  Davenport  &  St.  P.  R.  Co.,  47  Iowa,  507 ;  Chicago 
&  N.  S.  W.  R.  Co.  V.  Newton,  36  Iowa.  299 ;  Hine  v,  Keokuk  &  D.  M.  R. 
Co..  24  Iowa,  636;  Attornev-General  v.  Morns  &  E.  R.  Co.,  19  N.  J.  Eq. 
(4  C.  E.  Gr.)386,  Pennsvlvania  R.Co.'s  Appeal.  93  Pa.  St.  150:  s.  c.  3 
Am  &  Eng.  R.  R.  Cas.  507 ;  Cake  v.  Piuhidelphia  &  E.  R.  Co..  87  Pa.  St. 
307 ;  Cleveland  &  P.  R.  Co.  v.  Speer,  56  Pa.  St.  325  ;  Commonwealth  v, 
Erie  &  N.  E.  R.  Co..  27   Pa.  St.  339.  Houston  k  T.   C.   R.  Co.  v,  Odum. 
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53  Tex.  343 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  503),  or  by  the  express  con- 
sent or  grant  of  the  municipal  authorities  to  whom  the  power  of  control  is 
delegated.  See  Savannali  Si  G.  A.  R.  Co.  v.  Shiels,  33  Ga.  601 ;  Wig<^ins 
V.  East  St.  L.  U.  R.  Co.,  117  111.  450;  City  of  Quincy  v.  Chicago  &  E.  R. 
Co.,  75  111.  74 ;  Indianapolis,  B.  &  W.  R.  Co.  v.  Hartley,  67  III.  439 ;  Cook 
V.  Bloomington,  36  Iowa,  357;  s.  c,  6  Am.  Rep.  649;  Lexington  &  O.  R. 
Co.  V.  Applegate,  8  Dana  (Ky.)»  289;  s.  c,  33  Am.  Dec.  497;  Wolfe  v. 
Covington  &  L.  R.  Co.,  15  B.  Mon.  (Ky.)  404;  Harrison  v.  New  Orleans 
P.  R.  Co.,  34  La.  An.  462  ;  Hoverlman  v.  Kansas  City  Horse  R.  Co.,  79 
Mo.  632 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  17  ;  Patterson  &  P.  H.  R.  Co.  v. 
Patterson,  24  N.  J.  Eq.  (9  C.  E.  Gr.)  158;  Pacific  R.  Co.  v.  Leavenworth, 
I  Dill.  C.  C.  399;  Pembroke  v,  Canada  C.  R.  Co.,  3  Ont.  (Can.)  503;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cas.  107. 

But  under  legislative  or  municipal  authority  to  construct  its  track  along 
a  street  a  railroad  company  cannot  monopolize  such  street  to  the  exclu- 
.sion  of  the  public  and  private  uses  to  which  it  has  been  appropriated. 
See  Tate  v.  Ohio  &  M.  R.  Co.,  7  Ind.  479 ;  New  Orleans  &  C.  R.  Co.  v. 
Second  Municipality  of  New  Orleans,  i  La.  An.  128;  Lackland  v. 
Northern  Mo.  K.  Co.,  31  Mo.  180;  s.  c,  34  Mo.  259;  Farrand  v.  Chicago 
AN  W.  R.  Co.,  21  Wis.  435 ;  Janesville  v.  Milwaukee  &  M.  R.  Co.,  7  Wis. 
484.    Sec  also  the  cases  first  cited  in  this  note. 

In  the  appeal  of  Philadelphia,  N.  &  N.  Y.  R.  Co.  (Pa.).  13  Atl.  Rep.  708, 
the  defendant  railroad  company  purchased  a  turnpike  road,  leading  into 
the  city  of  Philadelphia,  tor  the  purpose  of  constructing  its  railroad 
thereon,  but  continued  to  use  it  as  a  turnpike,  and  collected  tolls.  Subse- 
quently proceedings  were  instituted  underact  Pa.  June  2,  1887  (P.  L.  306), 
to  condemn  a  section  of  the  turnpike  road  and  open  it  to  public  travel. 
//e/d,  that  it  was  no  objection  to  the  proceedings  that  the  company  still 
intended  to  use  the  road  for  right  of  way ;  the  only  effect  of  the  proceed- 
ings being  to  take  away  the  turnpike  privileges,  and  the  company  still  hav- 
ing the  right  to  appropriate  the  road  when  converted  into  a  public  high- 
way, if  necessary  for  its  right  of  way. 

For  a  full  discussion  of  the  subject  of  the  condemnation  of  streets  and 
highways  and  their  appropriation  for  the  purpose  of  railway  tracks,  see 
6  Am.  6L  Eng.  Encyc.  of  L..  tit.  "  Eminent  Domain,"  v,  5,  b.,  p.  534. 


New  Jersey  Zinc  and  Iron  Co. 

V. 

Morris  Canal  and  Banking  Co.  et  aL 

{New  Jersey  Court  of  Chancery y  Aug,  30,  1888.) 

Wharves— License— Conditions  of.— A  license  under  the  wharf  act  of 
185 1  confers  no  right  on  the  licensee,  unless  he  is  the  owner  of  upland 
abutting  on  tidewater.  His  license  is  conditional,  dependent  on  his  hav- 
ing title  to  a  ripa  lying  behind  the  public  domain  covered  by  his  license. 

Navigable  Stream— Riparian  Owner— Title.— A  person  acquiring  land 
abuttmg  on  a  navigable  stream  takes  title  only  to  the  high-water  line, and 
that  line  is  limited  by  the  outflow  of  the  medium  high  tide  between  the 
spring  and  neap  tides.  All  below  that  line  belongs  to  the  state.  But  in 
virtue  of  a  local  custom  now  having  the  force  of  established  law,  the  ad- 
jacency of  the  land  of  such  an  owner  to  the  stream  invests  him  with  a 
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license  to  fill  in  and  dock  out  on  the  public  domain  in  front  of  his  land,  to 
such  an  extent  as  does  not  interfere  with  public  rights;  and  this  license, 
when  executed,  becomes  irrevocable. 

Deed  to  Real  Estate— Qualified  Fee— Rights  Under. — Under  a  deed 
granting  only  a  qualified  fee,  the  grantee  has,  while  his  estate  continues, 
the  same  right  to  the  exclusive  possession  and  enjoyment  of  the  land 
granted,  and  as  complete  dominion  over  it,  for  all  purposes,  as  though  he 
held  it  in  fee  simple  absolute. 

Eminent  Domain— Acquisition  Under — Fee. — Where  the  state  invests  a 
corporation  with  tlie  prerogative  of  eminent  domain,  for  the  purpose  of 
enabling  them  to  construct  and  operate  a  public  highway,  and  they  take 
land  by  force  of  their  charter  for  the  purposes  of  such  highway,  the  grant 
to  them  should  be  construed,  not  as  investing  them  ^ith  capacity  to  take 
a  fee,  but  as  merely  giving  them  power  to  acquire  such  an  easement  in  the 
land  taken  as  will  enable  them  fully  to  accomplish  the  purposes  for  which 
they  were  created. 

Same- -Construction — Rules  of.— Such  grants,  like  all  public  g^rants,  are 
to  be  strictly  construed.  What  is  not  plainly  given  is  to  be  understood 
as  withheld. 

Same— Easement — Fee  In  Owner. — In  case  where  the  Morris  Canal  A 
Banking  Co.  have,  by  force  of  their  charter,  and  not  by  grant,  taken  land 
for  a  part  of  their  right  of  way,  they  have  simply  acquired  such  an  ease- 
ment in  the  land  as  it  was  necessary  for  them  to  have  to  fully  accomplish 
the  purposes  of  their  creation,  leaying  the  fee  in  the  owner  of  the  land. 
with  good  right  on  his  part  to  make  any  use  of  the  land  which  will  not 
prevent  the  canal  company  from  having  the  full  enjoyment  of  their  ease- 
ment. 

Same— Riparian  Owner— Connection  with  Tidewater— Right  to  Preserve 
or  Improve. — The  acquisition,  by  a  railroad  or  canal  company,  of  an  ease- 
ment, for  a  right  of  way  over  the.  land  of  a  riparian  owner,  along  or  on 
the  shore  of  his  land,  does  not,  according  16  general  principles  of  law,  de- 
prive such  owner  of  his  right  or  equity  to  preserve  or  improve  the  connec- 
tion of  his  land  with  the  adjacent  tidewater. 

Suit  under  statute  of  1870  to  settle  title  to  lands.     On  final 
hearing  on  bill  and  answer  and  proofs. 
The  facts  are  stated  in  the  opinion. 
/oAn  R.  Emery  and  Henry  C  Pitney  for  complainant. 
Oscar  Keen  and  Robert  Gilchrist  for  defendants. 

Van  Fleet,  V.C. — This  suit  is  brought  under  the  statute  of 
1870,  authorizing  this  court  in  certain  cases  to  settle 
FlTts?***^"'  and  determine  the  title  to  lands.  Rev.  1189.  The 
jurisdiction  of  the  court  is  undisputed.  Both  par- 
ties admit  that  the  necessary  facts  to  give  jurisdiction  exist,  and 
each  calls  upon  the  court  to  pronounce  a  decree  establishing  the 
title  it  sets  up.     The  case  presents  simply  a  question  of  title. 

The  subject  of  the  suit  is  a  tract  of  land  situate  in  the  city  of 
Newark,  lying  on  the  .south  side  of  the  Pa.ssaic  river,  extending 
northerly  from  the  towpath  of  the  Morris  canal  to  the  dock  line 
of  the  river,  and  bounded  on  the  east  by  lands  of  a  corporation 
known  as  the  Chemical  Works,  and  on  the  west  by  lands  of  S- 
C.  Williams. 
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Its  dimensions,  as  given  in  the  complainant*s  bill,  are  as  fol- 
lows: being  1095  feet  in  length  along  the  dock  line,  about  1170 
feet  in  length  along  the  towpath,  about  178  feet  along  lands  of 
the  Chemical  Works,  and  about  102  feet  along  lands  of  S.  C. 
Williams.  From  this  description  it  will  be  seen  that  the  princi- 
pal part  of  the  land  in  controversy  lies  between  the  high  and 
low  water  lines  of  the  Passaic  river.  The  complainant's  imme- 
diate predecessors  in  title  (The  New  Jersey  Zinc  Co.)  in 
October,  1870,  obtained  a  license,  under  the  wharf  act  of '1851, 
from  a  joint  commission  appointed  by  the  chosen  freeholders  of 
the  counties  of  Essex  and  Hudson,  authorizing  them  to  fill  in 
and  dock  out  on  the  land  in  question  ;  and  they  soon  thereafter 
erected  a  line  of  piling,  surmounted  by  a  cap  or  string  piece, 
along  its  front  and  western  boundary.  The  land  on  the  east, 
belonging  to  the  Chemical  Works,  and  forming  the  eastern 
boundary  of  the  tract  in  dispute,  had  already  been  filled  in,  out 
to  the  dock  line.  The  complainants  and  their  predecessors  in 
title,  after  obtaining  the  license  and  before  the  institution  of  this 
suit,  expended,  in  improving  the  land  in  dispute,  over  $17,000. 

The  Hcense  granted  to  the  New  Jersey  Zinc  Co.  gave  them  no 
authority  to  fill  in  and  dock  out  unless  they  were  the 
owners  of  a  ripa  lying  behind  the  land  covered  by  ^^^^t***' 
tidewater.  A  license  granted  under  the  statute  of 
185 1  confers  no  right  whatever  on  the  licensee  unless  he  is  the 
owner  of  the  shore,  and  is  of  no  use  to  him  unless  he  is.  His 
license  is  conditional,  the  condition  being  that  he  has  title  to  a 
ripa  lying  behind  the  public  domain  covered  by  his. license. 
Brown  v,  Morris  Canal  &  Banking  Co.,  3  Dutch.  648. 

Without  title  to  a  ripa  it  is  entirely  clear  that  the  complainants 
are  in  no  position  to  assert  a  right  to  any  of  the  land 
in  dispute  lying  beyond  the  high-water  line.   The  law  NaTigabie 
on  this  subject  is  so  firmly  settled  as  not  to  be  open  Jjj^dllljl!.* 
to  debate  in  this  court.     All  navigable  waters  within  water  Uue. 
this  state,  together  with  the  soil  under  them,  belong 
in  actual  proprietorship  to  the  state.      A  person  acquiring  title 
to  land  abutting  on  a  navigable  stream  takes  title  only  to  the 
high-water  line,  and  that  line  is  limited  by  the  outflow  of  the 
medium  high  tide  between  the  spring  and  neap  tides.   All  below 
that  line  belongs  to   the  state,  and  the  state  may,  at  any  time 
before  it  is  reclaimed  by  the  owner  of  the  adjacent  upland,  grant 
it  for  a  public  use  .to  whomsoever  it  sees  fit.    A  grantee  of  lands 
abutting  on  a  navigable  stream  acquires  no  peculiar  rights,  as 
incidents  of  his  estate,  in  the  land  beyond  the  high-water  line, 
lying  in  front  of  his  land  ;  but  in  virtue  of  a  local  custom  long 
prevalent  in  this  state,  and  now  having  the  force  of  established 
law,  the  adjacency  of  his  land  to  the  stream  invests  him  with 
a  license  to  fill  in  and  wharf  out,  on  the  public  domain,  to  such 
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an  extent  as  does  not  interfere  with  the  public  rights  of  fishing 
and  navigation ;  and  this  license,  when  executed,  becomes  irre- 
vocable, and  confers  on  the  riparian  owner  a  good  and  indefeasi- 
ble title  to  the  land  thus  reclaimed.  Gough  v»  Bell,  2  Zab.  441 ; 
Stevens  v,  Paterson  &  Newark  R.  Co.,  5  Vroom,  532. 

No  such  license  exists,  however,  in  favor  of  any  person  except 
a  riparian  owner.  It  is  a  right  growing  out  of  the  adjacency  of 
his  land  to  navigable  water,  and  is  incident  to  the  ownership  of 
land  thus  located,  but  can  have  no  existence  apart  from  the 
ownership  of  land  abutting  on  a  navigable  stream. 

The  complainants  show  a  perfect  paper  title  to  the  lands  in 
disp;ite.  They  claim  under  the  proprietors  of  the  eastern 
division  of  New  Jersey.  Their  title  to  the  eastern  part  of  the 
tract  in  question  originated  in  a  survey  made  to  one  of  the  pro- 
prietors in  March,  1806,  and  to  the  western  part  under  a  survey 
made  to  another  of  the  proprietors  in  August,  1833.  The  trans- 
mission of  the  title  from  these  two  proprietors  to  the  complain- 
ants, through  several  intermediate  conveyances,  is  fully  estab- 
lished. The  defendants  do  not  deny  that  the  complainants  show 
a  perfect  paper  title,  but  they  say  that  all  the  lands  covered  by 
their  title  lay,  at  the  time  their  title  originated,  below  the  high- 
water  line  of  the  Passaic,  and  therefore  it  was  not  possible  for  a 
title  to  be  acquired  by  them  except  by  a  grant  from  the  state, 
and  that,  inasmuch  as  no  such  grant  is  shown,  the  complainants 
show  no  title ;  in  other  words,  that  their  paper  title  is  worthless. 
This  statement  of  the  defense  is,  in  a  material  respect,  much 
broader  than  that  made  by  the  defendants*  answer.  It  is  a  fact 
about  which  there  is  no  dispute,— indeed,  it  is  one  of  the  few 
things  about  which  no  controversy  was  made  during  the  hear- 
ing,—that  the  defendants*  canal,  along  nearly  the  whole  of  the 
/ocus  in  quo,  was  constructed  in  part  on  lands  covered  by  the  com- 
plainant's title.  The  defendants*  answer  does  not  claim  that  that 
part  of  the  land  covered  by  the  complainant's  title  upon  which 
the  defendants  constructed  their  canal  lay  below  the  high-water 
Hne  of  the  Passaic ;  on  the  contrary,  it  distinctly  admits  that  it 
lay  above  the  high-water  line.  The  answer  speaks,  on  this  point, 
as  follows :  That  the  canal  was  so  located  along  and  opposite 
the  piece  of  land  in  dispute  as  that  it  skirted  the  high-water 
line  of  the  Passaic  in  such  manner  that,  when  it  was  constructed,, 
the  base  of  the  bank  which  supported  the  towpath  of  the  canal 
extended  to  the  high-water  mark  of  the  river,  along  the  whole 
length  of  the  strip  of  land  now  in  dispute  in  this  cause.  This 
averment,  as  I  understand  it,  asserts  with  the  utmost  perspicuity 
that,  on  the  completion  of  the  canal,  the  base  or  foot  of  the 
towpath  was  coincident  with  the  high-water  line  along  the  whole 
of  the  locus  in  quo.      It  follows  necessarily  that  all  of  the  land 
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covered  by  the  complainant's  title,  which  the  canal  and  towpath 
occupied,  lay  above  high-water  line. 

Accepting  the  statement  of  the  answer  on  this  subject  as  an 
accurate  description  of  the  location  of  that  part  of  the  land 
covered  by  the  complainant's  title,  which  the  canaj  occupied, 
there  can  be  no  doubt  that  their  title  at  one  time  embraced  a 
sufficient  ripa  to  confer  upon  the  person  who  held  it  all  ti  the 
privileges  which  inhere  in  the  ownership  of  land  abutting  on  a 
navigable  stream.  Under  such  a  condition  of  facts  the  important 
question  which  the  court  would  be  called  upon  to  decide  would 
be  whether  the  defendants,  by  the  acquisition  of  an  easement 
for  the  purposes  of  their  canal  over  the  ripa  covered  by  the  com- 
plainant's title, — that  is,  by  simply  taking  possession  of  such 
ripa  and  building  their  canal  on  it,  and  retaining  possession  of  it 
for  over  forty  years  (for  the  defendants  have  shown  no  better  or 
other  title), — had  so  far  succeeded  to  the  privileges,  which  the 
owner  of  the  ripa  might  otherwise  have  exercised  over  the  shore 
lying  in  front  of  his  land  as  to  put  it  in  their  power  to  prevent 
him  from  exercising  them.  I  believe  no  court  in  this  state  has 
as  yet  decided  that  where  the  Morris  Canal  &  Banking  Co.  have, 
either  by  condemnation  or  by  taking  possession,  acquired  land 
abutting  on  tidewater  simply  for  a  part  of  their  right  of  way, 
and  not  as  a  terminus,  the  right  thus  acquired  gave  them 
authority  to  exercise  the  privileges  of  a  riparian  owner.  On  the 
contrary,  the  truth  is  that  serious  doubts  have  always  been 
expressed,  whenever  the  question  has  received  attention, 
whether,  in  view  of  the  provisions  of  their  charter,  the  defend- 
ants were  competent  to  exercise  the  privileges  of  a  riparian 
owner  even  over  the  shore  of  land  which  they  hold  by  grant 
from  the  owner  of  the  fee.  The  utmost  extent  to  which  the 
decisions  on  this  question  have  as  yet  gone  is  this :  That  the 
canal  company  were  competent  to  receive  such  privileges  by 
grant  from  the  owner  of  the  fee,  and  thus  cut  him  off  from  the 
right  to  exercise  them  ;  but  it  was  doubtful  whether  they  them- 
selves could  exercise  them,  or  take  them  for  any  other  purpose 
than  to  prevent  their  grantor  from  exercising  them.  This  is  the 
view  expressed  by  the  supreme  court  in  State  v.  Brown,  3  Dutch. 
13;  and  although  the  judgment  pronounced  in  that  case  was 
subsequently  reversed  (Brown  v.  Morris  Canal  &  Banking  Co.,  3 
Dutch.  648),  yet  the  judgment  of  the  supreme  court  as  to  the 
effect  which  should  be  given  to  a  grant  made  by  a  riparian 
owner  to  the  canal  company  has  since  been  twice  approved  by 
the  court  of  errors  and  appeals.  Hoboken  Land  &  Improvement 
Co.  2'.  Hoboken,  7  Vroom,  540;  Fitzgerald  v,  Faunce,  17 
Vroom,  536. 

The  difference  in  the  legal  effect  which  must  be  attributed  to 
the  conveyance  of  an  estate  in  fee,  whether  absolute  or  quali- 
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fied    and   the  right  which  the   defendants  acquired  by  simply 

taking  possession  of  land  for  a  right  of  way,  or  con- 
'^***' *^«^*\i  ^^nnning  it  for  a  like  purpose,  is  wide  and  vitaf.  Un- 
«M  fe«-  "  ^^^  *  conveyance,  even  if  it  be  of  only  a  qualified 
Biffhti  sBder.    fee,  the  defendants  have,  while  their  estate  continues, 

by  the  plain  terms  of  their  grant,  an  absolute  right  to 
the  exclusive  possession  of  the  land  conveyed,  and  any  attempt 
of  their  grantor  to  exercise  any  sort  of  possession  over  the  land, 
or  to  use  any  part  of  it  as  a  means  of  advantage  or  profit  to  him- 
self, would  be  in  plain  derogation  of  his  grant,  and  a  clear  viola- 
tion of  the  defendants*  rights.  The  defendants,  under  a  deed 
conveying  only  a  qualified  fee,  would,  while  their  title  continued, 
have  the  same  right  to  the  exclusive  use  and  enjoyment  of  the 
land,  and  as  complete  dominion  over  it  for  all  purposes,  as  though 
they  held  it  in  fee  simple  absolute ;  and  no  one,  1  suppose,  would 
pretend  that  it  would  be  possible  for  a  grantor,  after  making  a 
title  of  that  description,  to  set  up,  with  the  least  show  of  success, 
a  right  or  interest  of  any  kind  in  the  land  conveyed.  But  the 
defendants*  xight  in  lands  acquired  by  any  other  means  than  by 
grant  stands  on  an  entirely  different  foundation. 

Where  the  state  invests  a  corporation  with  the 
BmiBMiido-  sovereign  prerogative  of  eminent  domain,  for  the 
i!iti<m  uder-  purpose  of  enabling  them  to  construct  and  operate  a 
Fw.  public  highway,  and  they  take  land  by  force  of  their 

charter,  or  by  any  other  means  than  by  grant,  for  the 
purposes  of  such  highway,  it  is  manifest  that  the  plain  purpose  of 
the  grant  to  them  is  not  to  give  them  capacity  or  invest  them 
with  power  to  take  a  fee,  but  merely  to  give  them  power  to 
acquire  such  an  easement  in  the  land  as* will  enable  them  fully 
to  accomplish  the  purpose  for  which  they  were  created.  The 
plain  design  of  the  grant  in  such  a  case  is  to  enable  them  to 
acquire  what  they  require  for  the  construction  and  successful 
operation  of  their  highway,  but  nothing  more.  The  title  to  the 
land  taken  remains  in  such  cases  in  the  owner,  subject  only  to 
such  servitude  as  the  corporation  has  power  to  impose  ;  and 
their  power  in  this  respect  is  limited,  as  a  general  rule,  to  such 
use  of  the  land  as  may  be  reasonably  necessary  for  a  right  of 
way.  Taylor  v.  New  York  &  Long  Branch  R.  Co.,  9  Vroom; 
28  ;  I  Redf.  R.  R.  270. 

Such  grants,  like  all  public  grants,  are  to  be  strictly  construed. 

The  grantee  takes  nothing  except  what  is  plainly 
S'ffrlnts"*"     given,  either  in  express  terms  or  by  necessary  and 

unavoidable  implication.  What  is  not  plainly  given 
is  to  be  understood  as  withheld.  Any  ambiguity  in  the  terms 
of  his  grant  will  be  fatal  to  his  claim.  To  doubt  in  such  a  case 
is  to  deny. 
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The  canal  at  the  place  in  dispute  was  not  constructed  under 
the  original  charter  granted  to  the  defendant  on  the 
31st  of  December,  1824,  but  under  a  supplement  Power  oonfci^ 
passed  January  26,  1828.  By  their  original  charter,  ehlJ^rwlTby 
the  defendants  were  empowered,  after  locating  the  snppiemeut. 
route  of  their  canal,  and  without  first  making  com- 
pensation, to  enter  upon,  take  possession  of,  and  use  all  such 
lands^  waters,  and  streams  as  were  necessary  for  the  purposes  of 
their  canal.  They  were  authorized  to  take  private  property  for 
the  use  of  their  canal,  without  first  making  compensation.  Entry 
by  them  upon  the  lands  of  another,  and  appropriating  the  land 
to  their  own  use  for  the  purposes  of  their  canal,  neither  con- 
stituted a  trespass  nor  gave  the  owner  a  right  to  maintain  an 
action  of  ejectment  against  them.  Kough  v.  Darcey,  6  Halst. 
237;  Den  V,  Morris  Canal  Banking  Co.,  4  Zab.  587;  Lehigh 
Valley  R.  Co.  v,  McFarlan,  4  Stew.  Eq.  706 ;  14  Vroom,  605. 

By  the  supplement  of  January''  26,  1828,  the  defendants  were 
authorized  to  extend  their  canal  from  the  Passaic  river  to  the 
waters  of  the  Hudson,  but  in  making  the  extension  they  were 
not  authorized  to  take  any  land  until  they  first  paid  for  it  or 
tendered  its  appraised  value  to  its  owner.  Under  their  original 
charter,  their  power  to  take  land  was  r ubject  to  a  very  important 
limitation ;  and  this  limitation  applied  with  equal  force  to  all 
lands  taken  for  the  extension  which  were  acquired  by  force  of 
their  charter  and  not  by  grant.  By  the  twenty-seventh  section 
it  is  declared  that  the  defendants*  power  to  take  land  shall  be  so 
construed  as  that  they  shall  not  be  authorized  to  take  or  appro- 
priate to  the  use  of  their  canal,  or  under  color  or  pretence  that 
the  same  are  necessary  therefor,  any  lands,  waters,  or  streams 
of  water  but  such  only  as  are  actually  necessary  for  the  erection 
and  use  of  their  canal  for  the  purposes  of  navigation  only  and 
its  necessary  towing-paths  and  works.  This  language,  in  my 
judgment,  will  bear  but  one  interpretion,  and  that  is, 
that,  when  the  defendants,  by  force  of  the  power  con-  »«'fe«d»«t« 
ferred  upon  them  by  their  charter,  and  not  by  grant  ^^J^enT-Fw 
or  with  the  consent  of  the  owner,  acquired  land  for  a  u  lud-owuer. 
part  of  the  right  of  way  of  the  public  highway  which 
•  they  were  authorized  to  construct  and  operate  there,  they  simply 
took  such  an  easement  or  right  in  the  land  as  it  was  reasonably 
necessary  for  them  to  have  in  order  that  they  might  build  their 
canal,  and  afterwards  use  .and  operate  it  as  a  public  highway. 
Or,  to  state  what  they  took,  as  contrasted  with  what  the  land- 
owner retained.,  it  may  be  said  that  the  owner  of  the  land  was 
required  to  yield  to  the  defendants  such  possession,  use,  and 
enjoyment  of  the  land  taken  as  it  was  necessary  for  them  to  have 
to  enable  them  to  fully  accomplish  the  purposes  of  their  creation, 
but  nothing  more.    He  retained  the  fee,  and  also  all  privileges  and 
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incidents  belonging  to  it,  together  with  the  right  to  make  any 
use  of  the  land  which  would  not  injuriously  interfere  with  the 
defendants  in  the  full  and  free  use  of  their  easement. 

The  word  **  lands  "  was  used  in  this  part  of  the  charter,  as  I 
think,  as  the  equivalent  of  **  right  or  estate  ;'*  so  that  if  the  legis- 
lative purpose  had  been  expressed  with  entire  aptness,  this  clause 
would  have  read  in  this  wise :  That  that  part  of  the  defendant  s 
charter  giving  them  power  to  take  land  shall  be  so  construed  as 
that  they  shall  not  be  authorized  to  take  any  right  or  estate  in 
lands  taken  by  them  for  the  purposes  of  their  canal  but^  such 
only  as  shall  be  actually  necessary  for  the  erection  and  use  of 
their  canal  for  the  purposes  of  navigation  only  and  its  necessary 
towing-paths  and  works. 

That  this  is  the  construction  which  this  clause  of  the  charter 
should  receive  is  made  manifest,  as  I  think,  by  a  subsequent 
clause  of  the  same  section,  which  declares  that  the  defendants 
shall  not  be  authorized  to  demise,  grant,  alien,  or  sell  any  such 
lands,  waters,  or  streams  taken,  or  pretended  to  be  taken,  or  re- 
quired, for  the  use  of  their  canal,  to  any  person  or  persons  whom- 
soever, except  only  such  land  as  may  be  received  by  them  by 
doniation  or  acquired  by  them  by  private  contract.  These  two 
clauses,  when  considered  together,  seem  to  me  to  leave  the  pur- 
poses of  the  legislature,  in  two  respects,  entirely  free  from  ' 
doubt :  first,  that  what  the  defendants  should  have  the  right  to 
acquire  should  only  be  such  in  quantity,  quality,  and  duration  as 
should  be  reasonably  necessary  for  them  to  have  to  fully  accom- 
plish the  objects  for  which  they  were  created  ;  and  second,  that 
what  they  acquired  should  be  inalienable,  and  that  they  should 
derive  no  benefit  from  it  except  such  as  might  be  obtained  by 
using  it  for  the  purposes  for  which  they  were  authorized  to 
take  it. 

The  words  of  limitation  employed  in  both  clauses  demonstrate, 
I  think,  with  great  clearness,  that  it  was  an  important  part  of  the 
legislative  scheme,  in  granting  this  charter,  to  rigidly  restrict  the 
right  which  the  defendants  might  acquire,  where  they  took  land 
merely  for  a  right  of  way,  and  by  any  other  means  than  by 
grant,  to  such  an  easement  as  it  should  be  necessary  fcr  them  to 
have  to  fully  accomplish  the  purposes  of  their  creation,  leaving 
the  fee  of  the  land  in  its  owner,  with  good  right  and  full  power 
on  his  part  to  make  any  use  of  the  land  which  would  not  deprive 
the  defendants  of  the  full  beneficial  ^joyment  of  their  easement. 

This  construction  puts  the  defendants'  charter  in  complete 
harmony  with  what  has  always  been  considered  a  wise  and 
just  public  policy  on  this  subject  in  this  state.  In  1866  Chief 
Justice  Bcasley,  in  pronouncing  the  opinion  of  the  court  of 
errors  and  appeals  in  Keyport  &  Middletown  Point  Steamboat 
Co.   2/,  Farmers'  Transportation  Co.,  3  C.  E.   Green,  516,  said: 
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"  Public  sentiment,  from  the  earliest  times  to  this  day,  and  the 
whole  course  of  legislative  action  in  this  state,  have  same-Rfpa- 
recognized  a  natural  equity,  so  to  speak,  in  the  ripa-  rianowner- 
rian  owner,  to  preserve  and  improve  the  connection   ^^"^*?i'**" 
of  his  property  with  the  navigable  water ;  and  the  waier-Bight 
consequence   is   that   a   strong    presumption   arises  toprewrT* 
against  all  implication  of  an  intention  on  the  part  of  ®"^^«"p«>»«- 
the  legislature  to  violate  such  equity.     In  my  opinion  such  a 
design  should  not  be  deduced  from  the  words  of  any  statute, 
either  general  or  special,  except  when  it  contains  language  not 
susceptible  of  any  other  rational  interpretation." 

In  1877  a  statute  was  passed  which  declares  that  when  land 
has  been  or  shall  be  taken  or  granted  for  a  right  of  way,  and 
such  right  of  way  has  been  or  shall  be  so  located  on  the  land  of 
a  riparian  owner  as  to  occupy  the  same  along  or  on  the  shore 
line,  and  thereby  separate  the  upland  of  such  riparian  owner, 
adjoining  that  used  for  such  right  of  way,  from  tidewater,  such 
owner  of  the  land  so  subject  to  such  right  of  way  shall  be  held 
to  be  the  riparian  owner  for  the  purpose  of  receiving  any  grant 
or  lease  heretofore  or  hereafter  made  of  lands  of  the  state  under 
water,  or  for  the  purpose  of  receiving  any  notice  under  the  act 
to  which  this  is  a  supplement,  or  the  supplements  thereto.  Rev» 
987,  §  29.  So  far  as  this  statute  was  intended  to  be  retrospec- 
tive, it  is  unquestionably  valid  as  against  a  person  who  at  the 
time  of  its  passage  held  merely  an  unexecuted  license  to  fill  in 
and  dock  out ;  for,  until  such  license  is  executed,  it  is  competent 
for  the  legislature  to  adopt  any  regulation  respecting  land  lying 
below  the  high-water  line  which  to  it  may  seem  wise  and  just. 

This  statute  embraces,  it  will  be  observed,  both  lands  taken  or 
condemned,  and  lands  granted ;  and  while  it  must  be  admitted 
that  the  complainant's  case  does  not  fall  within  its  precise  words, 
— for  it  owns  no  upland  adjoining  the  land  taken  by  the  defend- 
ants for  their  right  of  way  which  is  separated,  by  the  land  occu- 
pied by  the  right  of  way,  from  tidewater,  because,  under  the 
theory  of  fact  on  which  the  case  is  now  being  considered,  the 
right  of  way  occupies  the  whole  of  the  upland  or  ripa  covered 
by  the  complainant's  title, — still  I  think  the  statute  has  a  very 
important  bearing  on  this  case.  It  puts  in  the  form  of  positive 
law  what,  prior  to  its  enactment,  existed  only  as  a  deduction  ta 
be  made  from  a  local  custom  or  principle  of  local  common  law. 
The  statute  was  undoubtedly  passed  to  clear  up  doubts,  which  it 
was  thought  might  ^ist,  respecting  the  rights  of  two  different 
classes  of  persons  in  the  same  piece  or  tract  of  the  public  domain. 
There  is  nothing  on  its  face  which  indicates  an  intention  on  the 
part  of  the  legislature  to  take  anything  from  the  riparian  owner; 
on  the  contrary,  its  main  purpose  seems  to  be  to  make  hfs  rights 
more  certain  and  secure.     Nor  was  it  designed  to  establish  a 
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new  rule  of  law ;  for  it  never  was  the  law  that  the  acquisition  of 
a  mere  easement  by  one  person  in  the  land  of  another  operated 
to  transfer  the  fee,  or  to  deprive  the  owner  of  the  servient  land 
of  the  right  of  making  any  use  of  it  which  did  not  interfere  with 
the  full  and  free  enjoyment  of  the  easement.  The  principal 
design  of  the  statute,  as  I  read  it,  was  to  declare  what  before 
was,  on  general  principles  of  law,  entirely  certain  and  clear ;  and 
that  is  that  the  acquisition  by  a  canal  or  railroad  company  of  an 
easement,  simply  for  a  right  of  way  over  the  lands  of  a  riparian 
-owner,  along  or  on  the  shore  of  his  lands,  should  not  operate  to 
deprive  him  of  his  right  or  equity  to  preserve  and  improve  the 
connection  of  his  land  with  tidewater. 

If  we  adopt  the  construction  above  indicated  as  the  construc- 
tion which  this  part  of  the  defendants*  charter  must,  as  a  matter 
of  law,  receive,  it  would  seem  to  be  entirely  clear  that  although 
the  fact  may  be,  just  as  the  defendants  say  it  is,  that  all  of  the 
rtpa  embraced  within  the  complainant's  title  is  now  covered  by 
the  canal  and  towpath,  and  has  been  so  covered  ever  since  the 
-completion  of  the  canal,  still,  as  the  complainant  holds  the  fee  in 
such  ripa^  and  the  defendants  have  no  estate  or  right  in  it,  ex- 
cept an  easement  over  it,  and  as  the  complainant  may  exercise 
all  of  the  privileges  of  a  riparian  owner  over  the  land  lying  in 
front  of  such  rtpa,  without,  in  the  slightest  degree,  interfering 
with  the  defendants  in  the  full  and  free  use  of  their  easement,  or 
doing  them  any  harm  or  injury — it  is  the  duty  of  the  court  to 
adjudge  that,  as  between  the  parties  to  this  suit,  the  title  to  the 
lands  in  dispute  is  in  the  complainant,  subject,  however,  to  an 
easement  in  favor  of  the  defendants  to  use,  as  a  part  of  their 
right  of  way,  so  much  thereof  as  they  held  and  occupied  for 
twenty  years  or  more  prior  to  the  time  when  this  suit  was  insti- 
tuted. That  is  my  judgment  as  to  the  rights  of  the  parties  in 
the  land  in  dispute,  assuming  the  line  of  high-water  to  be  just 
where  the  defendants  by  their  answer  say  it  was. 

But  I  think  the  complainant's  right  to  the  land  in  question 
may,  under  the  proofs,  be  adjudged  to  stand  on  a  broader  and 
stronger  foundation  than  that  just  indicated.  The  defendants 
show  no  title  to  the  subject  of  the  dispute,  as  against  any  of  the 
persons  under  whom  the  complainant  claims,  except  such  as 
arises  from  possession  and  use  for  over  forty  years.  They  have 
never  used  any  of  the  land  in  dispute  for  any  other  purpose  than 
as  a  part  of  their  right  of  way ;  and  if  their  right  is  to  be  limited 
by  their  user,  it  must  necessarily  be  confi|ied  to  a  simple  case- 
ment. The  complainant  says,  by  its  bill,  that  the  canal  of  the 
defendants,  as  located  and  constructed,  did  not  extend  to  the 
shore  line  or  to  ordinary  high-water  mark  of  the  Passaic.  Its 
claim  is,  that  after  the  completion  of  the  canal  there  existed 
between  the  foot  of  the  slope  of  the  towpath  and  the  high-water 
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line  of  the  Passaic,  and  lying  right  adjacent  to  the  foot  of  the 
towpath,  a  strip  of  land,  varying  in  width  from  ten  feet  to  forty, 
extending  along  the  whole  of  the  locus  in  quo,  which  was  never 
touched  by  the  waters  of  the  Passaic  at  an  ordinary  high  tide. 
This  claim  constituted  the  principal  subject  of  contest  on  the 
hearing  of  the  case ;  and  a  vast  volume  of  evidence,  embracing 
almost  every  variety  of  proof  which  it  was  possible  to  offer  in 
elucidation  of  such  an  issue,  was  adduced  both  in  its  support  and 
refutation.  To  classify  and  arrange  the  whole  body  of  the  evi- 
dence produced  on  this  branch  of  the  case,  and  put  it  in  a  form 
to  render  it  intelligible,  so  that  its  relative  force  and  weight  may 
be  easily  seen  and  appreciated,  would  extend  this  opinion  much 
beyond  the  usual  length  of  such  a  paper.  I  shall  not,  therefore,, 
attempt  to  do  so,  but,  in  stating  the  reasons  for  my  judgment, 
shall  content  myself  with  simply  calling  attention  to  such  parts 
of  the  evidence  as,  in  my  opinion,  serve  to  demonstrate,  with  the 
greatest  force  and  directness,  what  the  truth  is  respecting  this 
claim.  In  this  connection  I  think,  however,  it  should  be  stated 
that  the  whole  of  the  evidence  touching  this  question  has  been 
examined  and  considered  with  studious  care,  and  that  the  effect 
produced  on  my  mind  by  that  to  which  no  allusion  will  be  made 
is,  in  its  general  result,  precisely  the  same  as  that  to  which  I 
propose  to  direct  attention. 

From  1833  to  1850 — a  period  of  about  seventeen  years — Mr. 
James  H.  Tichenor  owned  the  land  in  question,  and  also  a  farm 
lying  adjacent  to  it.  He  resided  on  the  farm  from 
1833  to  1836,  and  again  from  1844  to  1849.  His  farm  f^"*"/^*J' 
lay  east  of  the  land  in  dispute  ;  and  in  passing  from  JJisideitd. 
his  farm  to  Newark,  and  back  again,  he  passed  over 
the  land  in  question,  or  by  it.  From  1833  to  1836,  he  says,  he 
passed  over  or  along  the  disputed  territory  almost  daily,  and 
subsequently,  up  to  1850,  very  frequently;  and  he  swears  that 
during  all  that  time  there  was  a  strip  of  land,  varying  in  width 
from  twenty  feet  to  thirty,  lying  between  the  canal  and  the  river,, 
which  was  never  covered  by  the  water  of  an  ordinary  high  tide. 
As  he  was  the  owner  of  the  land  it  was  natural  that  his  observa- 
tion of  its  condition  should  have  been  somewhat  closer  and 
more  thorough  than  that  of  a  person  having  no  interest  in  it; 
and  that  his  recollection  of  what  he  saw  should  be  more  perfect, 
and  remain  with  him  longer,  than  that  of  a  person  casually  look- 
ing at  the  land  with  neither  interest  nor  object.  Mr.  Tichenor 
conveyed  the  land  in  controversy,  together  with  other  land,  to 
the  New  Jersey  Exploring  &  Mining  Co.,  on  the  ficst  of  May, 
1850.  Dunn  &  Thompson — who  were  engaged  in  surveying 
lands  in  the  city  of  Newark  from  1844  to  1856 — in  June,  1850, 
made  a  survey  and  map  of  tfie  land  so  conveyed.  Mr.  Dunn  is 
dead,  but  Mr.  Thompson  is  living,  and  was  examined  as  a  wit- 
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ness  in  this  case.  After  an  examination  of  the  map  made  by  his 
firm  in  1850,  Mr.  Thompson  testified  that  the  map  was  made 
from  an  actual  survey  which  he  and  Mr.  Dunn  made  together, 
and  that  his  recollection  was  that  at  the  time  the  survey  was 
made  there  was  a  strip  of  land,  from  ten  feet  to  thirty  and  up- 
wards in  width,  lying  north  of  the  foot  of  the  towpath,  extend- 
ing along  nearly  the  whole  of  the  /oa^s  in  quo,  which  was  not 
covered  by  water  at  an  ordinary  high  tide. 

Mr.  Eliphalet  C.  Smith  (who  was  assistant  surveyor  of  the  city 
of  Newark  from  1837  to  1839,  ^"^  ^^^Y  surveyor  from  1843  ^^ 
1848,  and  assistant  engineer  on  that  part  of  the  c§nal  extending 
from  Newark  to  the  waters  of  the  Hudson  from  1833  to  1835), 
testified  that  while  engaged  on  the  canal  he  resided  in  the  city 
of  Newark,  and  that,  in  going  to  and  from  the  point  where  his 
duties  required  him  to  be,  he  passed,  every  day,  on  the  tow-path, 
along  the  place  in  dispute ;  and  also  that  while  he  was  assistant 
surveyor  of  the  city  of  Newark  he  made  surveys  on  the  disputed 
territory,  for  the  purpose  of  collecting  material  to  be  used  in 
making  a  map  of  the  city  of  Newark ;  and  that  in  collecting 
such  material  he  was  necessarily  required  to  measure  the  dis- 
tance, at  the  place  in  dispute,  from  the  foot  of  the  towpath  to 
the  high-water  line  of  the  Passaic.  He  swears  that  after  the 
completion  of  the  canal  there  was  no  point  on  the  lands  in  dis- 
pute where  the  foot  of  the  towpath  was  coincident  with  the  high- 
water  line ;  that  it  would  not  have  been  good  policy  to  have 
located  the  towpath  so  that  tidewater,  at  high  tide,  would  have 
washed  it ;  but  his  recollection  was  that  between  the  bottom  of 
the  towpath  and  the  high-water  line  there  was  a  strip  of  upland 
varying  in  width  from  ten  feet  to  thirty. 

Dr.  Alexander,  the  superintendent  of  the  chemical  works, 
whose  testimony,  in  consequence  of  his  caution,  strong  sense  of 
justice,  and  high  regard  for  the  truth,  is,  in  my  judgment,  entitled 
to  the  very  highest  consideration,  says  that  after  1872,  and  be- 
fore the  filling  in  was  done,  there  existed  at  the  line  of  the  chem- 
ical works,  extending  westerly  for  the  distance  of  four  or  five 
blocks,  quite  a  little  strip  of  land  between  the  bottom  of  the 
slope  of  the  towpath  and  the  high-water  line  of  the  Passaic. 

There  is  a  large  amount  of  other  evidence,  oh  the  part  of  the 
complainants,  of  the  same  general  character.  Stated  in  its  sub 
stance,  it  shows  that  there  was,  between  the  foot  of  the  towpath 
and  the  waters  of  the  Passaic,  along  the  whole  of  the  disputed 
territory,  from  the  time  the  canal  was  built  until  tidewater  was 
excluded  by  the  filling  in,  a  considerable  strip  of  upland  which 
the  waters  of  an  ordinary  high  tide  never  touched.  If  this  evi- 
dence is  believed,  there  can  be  no  doubt  about  the  complainant's 
right  to  a  decree.     It  establishes  tlie  fact  that  there  was  ^  suSi- 
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cient  rtpa,  lying  north  of  the  towpath,  to  entitle  the  complainants 
to  be  regarded  as  riparian  owners. 

The  defendant's  evidence  on  this  branch  of  the  case  quite 
equals  in  bulk,  if  not  in  weight,  the  evidence  of  the  complainants. 
They  show  by  many  witnesses — some  of  them  gentlemen  of 
prominence  and  high  respectability — that,  on  the  completion  of 
the  canal,  the  foot  of  the  towpath  along  the  whole  of  the  terri- 
tory in  dispute  was  cither  coincident  with  the  high-water  line  of 
the  Passaic,  or  extended  below  it  into  the  river.  Mr.  Roswell 
B.  Mason,  who  had  charge  of  the  location  of  the  route  of  that 
part  of  the  canal  extending  from  Newark  to  the  waters  of  the 
Hudson,  swears  that  after  the  towpath  was  built  there  was  no 
land  between  the  foot  of  the  towpath  and  the  high-water  line, 
at  any  point  on  the  disputed  territory,  but  that  in  many  places 
the  towpath  was  built  on  land  which  was  covered  by  tide-water 
at  an  ordinary  high  tide.  His  brother,  Mr.  Arnold  G.  Mason, 
who  assisted,  as  kn  engineer,  in  constructing  this  part  of  the 
canal,  gave  substantially  similar  evidence.  But  neither  of  these 
gentlemen,  until  just  before  they  gave  their  testimony,  had  seen 
the  /octis  in  quo  for  over  forty-five  years.  In  the  interval  the 
disputed  territory  and  all  its  surroundings  had  undergone  many 
and  very  great  changes.  During  nearly  the  whole  of  this  long 
period  both  of  them  resided  at  points  remote  from  the  place  in 
question,  and,  so  far  as  appears,  nothing  had  occurred  during  its 
lapse  which  directed  their  attention  to  it  in  such  manner  as  to 
have  the  least  tendency  to  either  freshen  or  preserve  their  recol- 
lection of  its  condition  when  they  left  it.  That  they  believe  that 
they  retain  anything  like  an  accurate  recollection  of  the  situation, 
under  the  circumstances,  seems  to  me  to  be  quite  extraordinary ; 
for  I  think  that  the  observation  and  experience  of  most  men— 
especially  those  living  busy  and  active  lives — show  that  where  a 
person  possessing  only  an  ordinary  memory  is  deprived  of  all 
opportunity  for  over  forty  years  of  seeing,  at  intervals,  a  partic- 
ular place  or  situation  with,  which  he  was  once  familiar,  and 
nothing  has  occurred  in  the  interim  to  direct  his  attention  to  it 
and  cause  him  to  think  about  it,  and  thus  preserve  his  recollec- 
tion of  it,  that  before  the  lapse  of  half  the  period  named  every 
trace  of  the  picture,  which  at  one  time  existed  in  a  perfect  state 
on  his  memory,  will  be  so  far  obliterated  that,  if  he  attempts  to 
reproduce  it,  he  will  be  compelled,  in  many  important  parts,  to 
substitute  fancy  for  fact.  And  it  is  possible  for  him  to  do  so 
without  being  fully  conscious  that  he  is  fabricating ;  for,  if  he 
has  a  dim  recollection  of  a  part  of  the  picture,  his  imagination 
will  suggest  what  the  balance  of  it  ought  to  be,  and  it  will  there- 
fore be  easy  for  him ;  in  his  effort  to  revive  his  recollection,  to 
mistake  what  is  purely  the  work  of  his  imagination  for  recollec- 
tion. 
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As  already  stated,  many  other  witnesses  called  by  the  defend- 
ants gave  evidence  which,  in  its  substance,  is  identical  with  that 
given  by  the  Messrs.  Mason.  They  nearly  all  swear  that,  after 
the  completion  of  the  canal  the  foot  of  the  towpath  was  either 
coincident  with  the  high-water  line  or  extended  below  it.  •  They 
afe  all  persons  of  such  character  and  standing  as  entitles  their 
testimony  to  full  consideration.  But  the  vital  fact,  as  they  state 
it,  appears  to  me  to  be  so  improbable  that  their  evidence,  espec- 
ially when  contrasted  with  that  produced  by  the  complainants, 
must  be  rejected  as  incredible.  I  do  not  believe  that  any 
civil  engineer  of  sufficient  reputed  capacity  to  be  placed  in  charge 
of  so  important  a  work  as  the  construction  of  this  canal  would 
have  located  the  foot  of  its  towpath  at  the  high-water  line,  on  a 
stream  like  the  Passaic,  except  under  the  pressure  of  reasons  so 
imperative  in  their  character  as  to  leave  no  other  location  open 
to  him.  None  such  seem  to  have  existed  in  this  case ;  and  if 
the  towpath  was  located  where  the  defendant'^  witnesses  say  it 
was,  it  was  put  there  from  choice,  and  not  from  necessity.  That 
it  should  have  been  done  from  choice,  in  view  of  the  actual  con- 
dition of  affairs  then  existing,  as  the  proofs  (about  which  ther^ 
is  no  dispute)  show,  is  a  thipg  which,  I  think,  is  incapable  of  be- 
lief by  any  discriminating  mind.  The  Passaic  is  subject  to 
freshets,  its  waters  at  such  times  rising  to  a  very  considerable 
height.  The  trend  of  the  river  at  the  place  in  question  at  the 
time  the  canal  was  built  was  towards  the  canal,  the  river  at  that 
point  lying  somewhat  in  the  form  of  a  half  circle,  with  the  top 
of  the  curve  or  its  greatest  extension  nearly  opposite  the  middle 
of  the  loci/s  in  quo.  The  channel  of  the  river  ran  near  its  south 
bank,  and  the  main  force  of  its  current  struck  against  that  bank. 
Mr.  David  H.  Tichenor,  one  of  the  defendants*  witnesses,  in  de 
scribing  the  river  and  its  shore  at  the  point  in  question  (just  be- 
fore the  construction  of  the  canal),  says  that  there  was  more  cur- 
rent there  than  either  above  or  below,  and  that  after  heavy  rains 
the  current  bore  against  the  south  bank  and  wore  it  away. 
Land,  at  the  place  in  question,  was  very  cheap  when  the  canal 
was  built ;  the  defendants  in  no  instance  being  required  to  pay, 
on  a  condemnation  valuation,  more  than  $15  an  acre,  including 
damages,  and  in  some  instances  only  $5  an  acre.  The  towpath 
at  this  point  was  constructed  of  loose  earth  taken  from  the  ex- 
cavation made  for  the  bed  of  the  canal.  If  it  had  been  located 
where  the  defendants  say  it  was,  it  is  as  certain  as  anything  can 
be  which  is  governed  by  the  law  of  nature  that  the  very  first 
considerable  freshet  which  occurred  in  the  Passaic  after  it  was 
built  would  have  swept  it  away.  That  it  never  was  washed 
away  by  a  freshet  demonstrates,  as  I  think,  quite  conclusively, 
that  it  was  located  above  the  high-water  line.     Competent  engi- 
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neering,  as  well  as  ordinary  good  sense,  would  have  located  it 
there.     I  have  no  doubt  it  was  located  there. 

The  proofs,  in  my  opinion,  fully  establish  the  fact  that  there 
was  and  is  a  ripa  north  of  the  foot  of  the  towpath,  along  the 
whole  of  the  territory  in  dispute,  sufficient  in  extent  to  consti- 
tute  the  complainants  riparian  owners. 

This  conclusion  renders  it  unnecessary  to  consider  any  of  the 
many  questions  started  by  the  defence  on  the  assumption  that 
no  such  ripa  existed. 

The  complainants  are  entitled  to  a  decree  adjudging  that  they 
hold  the  land  in  dispute  by  a  good  and  valid  title,  and  that  the 
defendants  have  no  right  or  interest-it  it,  except  a  right  of  way 
for  their  canal  and  towpath  over  so  much  of  it  as  their  canal 
and  towpath  now  occupy.  The  complainants  are  also  entitled 
to  costs. 

Eminent  Domain — Delegation  of  Power. — Wliile  the  right  of  the  exercise 
of  the  power  of  eminent  domain  rests  within  the  discretion  of  the  legisla- 
ture, it  may  be  and  generally  is  affected  by  a  delegation  to  an  agent,  which 
agent  may  be  a  corporate  body  carrying  on  a  woric  of  public  utility  though 
for  purposes  of  private  gain.  Lecombe  v.  Milwaukee  &  St.  P.  R.  Co.,  90 
U.  S.  (23  Wall.)  108;  bk.  23  L.  ed.  67;  Warren  v.  First  Div.  St.  P.  &  P.; 
R.  Co.,  18  Minn,  384;  Weir  v,  St.  Paul  S.  &  T.  F.  R.  Co.,  18  Minn.  155 
Leisse  v,  St.  Louis,  etc.,  R.  Co..  2  Mo.  App.  105;  Swan  v.  Williams,  2  Mich. 
427;  Ash  V,  Cummings,  50  N.  H.  591:  Tinsman  v,  Belvidere  Del.  R.  Co.. 
26  N.  J.  L.  (2  Dutch.)  148;  s.  c.  69  Am.  Dec.  565;  Matter  of  Bloomfield, 
etc.,  Gas  Light  Co.  v,  Richardson.  63  Barb.  (N.  Y.)  437;  Bloodgood  v, 
Mohawk  &  H.  R.  Co.,  18  Wend.  (N.  Y.)  9;  s.  c,  31  Am.  Dec.  313;  Alexan- 
dria &  F.  R.  Co.  V,  Alexandria  &  W.  R.  Co.,  75  Va.  780;  s.  c,  10  Am.  & 
Eng.  R.  R.  Cas.  23. 

It  is  thought  that  the  power  of  eminent  domain  cannot  be  delegated  to 
individuals  or  private  persons,  although  there  is  a  line  of  authorities  which 
seem  to  favor  that  doctrine.  See  Crittenden  v,  Wilson,  5  Cow.  (N.  Y.) 
165;  s.  c,  15  Am.  Dec.  462;  Young  v.  Buckingham,  5  Ohio  485.  If  indi- 
viduals can  in  any  instance  exercise  the  power  of  eminent  domain,  it  is 
thought  that  only  under  the  same  conditions  and  with  the  same  limitations 
imposed  with  the  same  corporations.  See  Reisner  v.  Strong,  24  Kan.  410* 
s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  335;  Brown  v.  Beatty,  34  Miss.  127;  s.  c, 
67  Am.  Dec.  389. 

A  delegation  of  the  power  of  eminent  domain  may  rightfully  be  made 
to:  — 

I.  To  Municipal  Corporations. — Polack  v.  Tnistee  of  San  Francisco 
Orphan  Asylum,  48  Cal.  490;  Southern  Pac.  R.  Co.  Xf.  Read,  41  Cal.  256; 
Geiger  v.  Filor,  8  Fla.  325;  Savannah  &  T.  R.  Co.  z/.  Savannah,  45  Ga. 
602;  Wiggins  Ferry  Co.  v.  East  St.  L.  R.  Co.,  107  111.  450;  s.  c,  20  Am. 
&  Eng.  K.  R.  Cas.  9  ;  Chicago  R.  &  P.  R.  Co.  v.  Joliet,  79  111.  25  ;  Murphy 
V.  Chicago,  29  111.  279;  Moses  v.  Pittsburgh,  Ft.  W.  &  Ctii.  R.  Co.,  21  Ilf. 
516  ;  Indianapolis  &  C.  R.  Co.  v.  State,  37  Ind.  489;  Slatten  2/.  Des  Moines 
R.  Co.,  29  Iowa,  148 ;  s.  c,  4  Am.  Rep.  205  ;  Cosby  7^  Owensburgh  R.  Co.. 
10  Bush  (Ky.).  288:  Wolfe  v.  Covington  ^  L.  R.  Co..  15  B.  ^1on.  (Ky.) 
404;  Hoyle  %',  New  Orleans  R.  Co.,  23  La.  An.  535;  Knight  v,  Carrollton 
R.  Co.,  9  La.  An.  284;  New  Orli'ans&  C.  R.  Co.?'.  Municipality,  i  La.  An. 
128  ;  Mathews  v,  Kolder,  58  Me.  656;  s.  c,  4  Am.  Rep.  248  ;  Springfield 
36  A.  &  E.  K.  K.  Cas  —ZA, 
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V.  Connecticut  R.  Co.,  58  Mass.  (4  Cush.)  63  ;  State  v.  Hoboken.  35  N.  J. 
L.  (6  Vr.)  205 ;  Patterson  &  P.  H.  R.  Co.  v.  Patterson,  24  N.  J.  Eq.  (9  C. 
F.  Gr.)  158;  Jersey  City  &  H.  H.  R.  Co.  v,  Jersey  City  &  B.  R.  Co.,  21  N. 
J.  Eq.  (6  C.  E.  Gr.)  550;  Morris  &  F.  R.  Co.  v,  Newark.  10  N.  J.  Eq.  (2 
Stockt.)  352;  Carpenter  v.  Oswego  &  S.  R.  Co.,  24  N.  Y.  655 ;  Portland  v. 
Multnomah  Co.,  6  Oreg.  62  ;  Black  v.  Philadelphia  &  R.  R.  Co..  58  Pa. 
St.  249 ;  Mercer  v.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.,  36  Pa.  St.  99 ;  Common- 
wealth V,  Erie  &  N.  E.  R.  Co.,  27  Pa.  St.  339;  s.  c„  67  Am.  Dec.  471; 
O'Connor  z/.  Pittsburgh,  18  Pa.  St.  187  ;  Green  v,  Reading,  9  Watts.  (Pa; 
382;  Henry  v,  Pittsburgh  &  A.  Bridge  Co.,  8  Watts.  &  S.  (Pa.)  85  ;  //;  re 
Philadelphia  &  T.  R.  Co..  6  Whart.  (Pa.)  25;  Tennessee  &  A.  R.  Co.  7/. 
Adams,  3  Head  (Tenn.),  596;  Richmond  F.  &  P.  R.  v.  City  of  Richmond. 
96  U.  S.  (6  Otto)  521 ;  bk.  24  L.  ed.  734;  Barney  v.  Keokuk,  94  U.  S.  (4 
Otto)  324;  bk.  24  L.  ed.  224;  s.  c,  4  Dill.  C.  C.  593;  People's  R.  R.  v. 
Memphis  R.,  77.  U.  S.  (10  Wall.)  38;  bk.  19,  L.  ed.  844:  Pacific  R.  Co.  v. 
Leavenworth,  i  Dill.  C.  C.  393.  Compare  City  of  Quincy  v,  Chicago  B.  & 
Q.  R.  Co..  02  III.  21 ;  Chicago  &  N.  W.  R.  Co.  z/.  Elgin.  91  III.  251 ;  Lex- 
ington &  O.  R.  Co.  V,  Applegate,  8  Dana  (Ky.),  289 ;  s.  c.  33  Am.  Dec. 
497;  Louisville  &  F.  R.  Co.  v.  Brown,  17  B.  Mon.  (Ky.)  763. 

2.  To  Railroad  Companies. — The  power  of  eminent  domain  may  be 
delegated  to  railroad  companies  to  enable  them  to  operate  such  lands  as 
they  may  need  for  purposes  directly  connected  with  their  business.  See, 
Southern  Pac.  R.  Co.  v.  Raymond,  53  Cal.  223 ;  Stohecker  v,  Alabama  & 
C.  R.  Co.,  42  Ga.409;  Low  2/.  Galena  &  C.  U.  R.  Co..  18  111.  324;  Chi- 
cago B.  &Q.  R.  Co.  V.  Wilson,  17  111.  123;  Prather  2/.  Jeffersonville  M.  & 
I.  R.  Co.,  52  Ind.  16;  Graham  v.  Connorsville  &  N.  C.  J.  R.  Co..  36  Ind. 
463;  s.  c.  10  Am.  Rep.  56;  Protzman  v.  Indiana  &  C.  R.  Co.,  9  Ind.  467; 
68  Am.  Dec.  650 ;  Reed  2/.  Louisville  Bridge  Co..  8  Bush  (Ky.)  69 ;  Ham- 
ilton z/.  Annapolis  &  E.  R.  Co.,  i  Md.  553  ;  Mansfield,  C.  &  L.  M.  R.  Co.z/. 
Clark.  23  Mich.  519;  Weir  v.  St.  Paul,  S.  &  F.  R.  Co.,  18  Minn.  155:  Han- 
ribal  &St.  Joseph  R.  Co.  v,  Mudcr,  49  Mo.  165;  Virginia  &  T.  R.  Co.  v. 
Elliott,  5  Nev.  358;  State  v.  Mansville,  23  N.  J.  L.  (3  Zab.)  510;  In  re  New 
York  Cent.  R.  Co..  ^-j  N.  Y.  248 ;  In  re  New  York  Cent.  R.  Co.  v.  Metro- 
politan Gas  Co.,  63  N.  Y.  326;  New  York  &  Hudson  R.  R.  Co.  v.  Kip.  46 
N.  Y.  446;  s.  c.  7  Am.  Rep.  3S7 ;  67  N.  Y.  227 ;  Rensselaer  &  S.  R.  Co.  v, 
Davis,  43  N.  Y.  137 ;  In  re  New  York  Cent.  R.  Co.,  67  Barb.  426  ;  Toledo 
&  W.  R.  Co.  z'.  Dansville,  16  Ohio  St.  390;  Giesey  v,  Cincinnati,  N.  &Z. 
R.  Co..  4  Ohio  St.  308 ;  Cumberland  V.  R.  Co.  v,  McLanahan,  59  Pa.  St.  32; 
Cleveland,  etc.,  R.  Co.  v.  Spear,  56  Pa.  St.  325  ;  Philadelphia,  W,  &  B.  R. 
Co.z/.  Williams.  54  Pa.  St.  103:  Lodge  2/.  Philadelphia,  W.  &  B.  R.  Co.,  8 
Phila.  (Pa.)  345;  South  Carolina  Co.  v.  Blake,  9  Rich.  (S.  C.)  L.  228. 

3.  To  Other  Corporate  Bodies. — For  a  full  discussion  of  the  power  of 
the  legislature  to  dclriratc  to  other  corporate  bodies  the  power  to  exercise 
the  right  of  eminent  domain,  see  6  Am.  &  Eng.  Encyl.  of  L.  Ill,  4.  p. 
52a 
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Pittsburg,  Wheeling  and  Kentucky  R.  Co. 

V. 

Benwood  Iron  Works  et  al. 

(West  Virginia  Supreme  Court  of  Appeals,  December  i$,  1888.) 

Eminent  Domain— Public  Use— Judicial  Question — Review  on  AppeaL — 

Whether  the  use  to  which  property  sought  to  be  taken  under  the  exercise 
of  eminent  domain  is  public  or  private  is  a  judicial  question,  subject  to 
review  by  the  appellate  court. 

Same— Public  Benefit — Evidence  of  Use. — Evidence  that  all  who  wish  to 
avail  themselves  of  the  proposed  switch,  brancii  road,  or  lateral  work  can 
do  so  is  not  sufficient  to  show  the  use  of  the  work  will  be  for  the  benefit 
of  the  public. 

Same — Railroad  Companies— Private  Property. — The  property  of  rail- 
road corporations,  so  far  as  concerns  the  ownersliip  thereof,  and  the  profit 
or  gain  to  be  made  from  their  use.  is  to  all  intents  and  purposes  private 
property,  although  applied  to  a  use  in  which  the  public  have  an  interest. 

Same — When  Power  of  Exercised — Property  Needed  for  Private  Advan- 
tage*— As  far  as  the  public  is  concerned,  when  what  railroad  corporations 
need  is  for  '*  public  ujse,"  they  have  the  right  to  invoke  the  exercise  of  emi- 
nent domain ;  but.  in  so  far  as  that  which  concerns  them  as  to  their  pri- 
vate interests,  their  profits  and  gains  are  concerned,  they  stand  as  individ- 
uals, or  merely  a$  private  corporations,  in  which  the  public  has  no  con- 
cern, and  for  such  private  purposes  cannot  call  into  exercise  the  power  of 
eminent  domain. 

Same — Switch  to  Manufactory — Private  Use. — Where  a  railroad  corpo- 
ration sought  to  condemn  land,  over  which  to  build  a  switch,  branch-road 
or  lateral  work,  to  reach  a  private  manufactory,  a  steel  mill,  for  the  pur- 
pose of  transporting  freight  to  and  from  said  steel  mill  over  petitioner's 
road,  held,  the  use  to  which  the  land  was  to  be  subjected  was  a  private, 
not  a  "public,  use.'* 

Error  to  Circuit  Court,  Marshall  County. 

Petition  by  the  Pittsburg,  Wheeling  &  Kentucky  R.  Co.,  to 
condemn  certain  lands  belonging  to  the  Benwood  Iron  Works 
and  others.     Judgment  for  plaintiff,  and  defendants  bring  error. 

Caldwell  &  Caldwell  for  Iron  Works. 

Ewingj  Melvin  &r  Riley  for  Benwood. 

W.  P.  Hubbard  for  plaintiff. 

Johnson,  P. — This  is  a  condemnation  proceeding.  The  plain- 
tiff is  a  domestic  corporation,  incorporated  by  chapter  54  of  the 
acts  of  the  extra  session  of  the  legislature  of  1868,  and  its  name 
then  was  the  "  Pan  Handle  R.  Co.,'*  and  was  incor- 
porated "  for  the  purpose  of  constructing  a  railroad 
from  Hollidays  Cove  R.,  in  Brooke  county,  to  the  town  of  Wells- 
burg,  and  thence  to  the  city  of  Wheeling."     By  the  second  sec- 


Digitized  by 


Google 


632       PITTSBURG,    ETC.,    R.   CO.    V.    BEKWOOD  IRON    WORKS. 

tion  it  was  declared  that  said  company  should  "  be  subject  ta 
all  the  provisions,  and  entitled  to  all  the  benefits,  now  conferred 
by  law  upon  internal  improvement  companies,  .  .  .  and  espe- 
cially to  the  provisions  of  chapters  56,  57,  and  61  of  the  Code  of 
Virginia/*  By  chapter  yy  of  the  Acts  of  1869  it  was  authorized 
"  to  extend  its  road  from  the  city  of  Wheeling  in  the  direction 
of  the  Kentucky  state  line,  through  such  sections  of  the  state 
contiguous  to  the  Ohio  river  as  said  company  may  deem  most 
desirable."  By  chapter  52  of  the  Acts  of  1871,  the  corporation 
name  was  changed  to  the  **  Pittsburg,  Wheeling  &  Kentucky 
R.  Co."  By  section  5  of  chapter  61  of  the  Code  of  i860  it  is 
provided  that  **  the  president  and  directors  of  any  company  in- 
corporated to  construct  a  railroad  or  other  work  of  internal  im- 
provement may  cause  to  be  mad.e,  in  connection  therewith, 
branch  railroads,  or  lateral  works,  not  exceeding  two  miles  in 
length  ;  and,  under  a  resolution  adopted  in  general  meeting  by 
two  thirds  of  all  the  votes  of  all  the  stockholders,  may  cause  to- 
be  made  branch  railroads  or  lateral  works,  not  exceeding  ten 
miles  in  length."  Section  69  of  chapter  54  of  the  Code  of  West 
Virginia,  1887,  provides  that  "any  railroad  company  organized 
under  this  chapter  may  build  and  construct  lateral  and  branch 
roads  or  tramways,  and  of  any  gauge  whatever  not  exceeding 
fifty  miles  in  length."  By  section  67  of  the  same  chapter  it  is 
provided  **  that  all  exisung  railroad  corporations  within  this 
state  shall  respectively  have  and  possess  all  the  powers  and  privi- 
leges, and  be  subject  to  all  the  duties  and  liabilities  and  provi- 
sions, contained  in  this  chapter." 

On  the  29th  day  of  October,  1886,  the  plaintiff  tendered  its 
petition  to  the  circuit  court  of  Marshall  county,  alleging  that  it 
had  constructed  its  railroad  to  Benwood,  in  Marshall  county* 
That  "  recently,  and  since  the  construction  of  said  railroad,  a 
corporation  known  and  called  the  *  Wheeling  Steel  Works  Co.'  has 
erected  a  steel  plant  or  works  in  the  said  city  of  Benwood,  in 
said  county,  which  plant  lies  next  east  of  the  Benwood  Iron 
Works.  Said  steel  company  produces  large  quantities  of  steei» 
and  consumes  large  amounts  of  material,  and  your  petitioner's 
said  road  is  now  unable  to  transport  any  of  said  steel  or  mate- 
rial, by  reason  of  its  having  no  track  reaching  to  or  into  said 
steel  works.  In  order  to  reach  said  steel  works  by  a  track  or 
switch  leading  from  its  said  main  track,  your  petitioner  avers  it 
is  necessary  to  take  certain  lands  hereinafter  fully  described. 
Said  switch  or  track  is  to  be  constructed  for  the  purpose  of 
transporting  freights  to  and  from  said  steel  works  over  your 
petioner's  said  railroad."  The  description  of  the  first  lot 
sought  to  be  taken  is  as  follows :  "  Bee^lnning  at  a  point  in  the 
southern  line  of  a  street  parallel  to,  and  276^  feet  distant  north- 
erly from,  the  Benwood  Nail  Factory, — said  point   being  12 J 
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feet  westwardly  from  the  west  line  of  Second  street,  in  said  city 
of  Benwood ;  running  thence  in  a  southerly  direction,  on  a 
curved  line  to  the  left,  having  a  radius  of  350^  feet,  parallel  to, 
and  8  feet  distant  eastwardly  from,  the  center  line  of  the  side 
track  leading  from  the  main  track  of  the  Pittsburg,  Wheeling 
&  Kentucky  R.  into  the  Wheeling  Steel  Works,  a  distance  of 
3  feet;  hence,  on  a  reversed  curved  line  to  the  right,  having 
a  radius  of  366^^5^  feet,  still  parallel  and  8  feet  distant  east- 
wardly from  said  side  track,  a  distance  of  233^  feet,  to  the  said 
west  line  of  Second  street ;  thence  by  said  line  of  said  street 
south,  20  degrees  and  42  minutes  west,  28  feet,  to  a  line  paral- 
lel to,  and  60  feet  distant  northwesterly  from,  said  Benwood 
Nail  Factory;  thence  by  said  Hne  north,  69  degrees  and  18 
minutes  west,  34  feet;  thence,  on  a  curved  line  to  the  left,  hav- 
ing a  radius  of  326^^  feet,  parallel  to,  and  32  feet  distant  west- 
wardly from,  the  said  side  track,  a  distance  of  224^^^  feet ; 
thence  on  a  reversed  curved  line  to  the  right,  having  a  radius  of 
39O1V  f^^^»  ^  distance  of  52^  feet  to  the  southern  line  of  the 
first-mentioned  street ;  thence  by  said  line  of  said  street  south, 
69  degrees  and  18  minutes  east,  62 J  feet,  to  the  place  of  begin- 
ning, — containing  an  area  of  -^^  of  an  acre,  more  or  less."  The 
second  parcel  is  also  described  in  like  manner,  and  contains  an 
area  of  i^^^  ^^  ^^  ^^^^'  ^  P^^^  ^s  exhibited  with  the  petition, 
which  shows  the  exact  location  of  the  land  sought  to  be  taken, 
and  is  made  a  part  of  the  petition. 

The  petition  shows  that  the  whole  of  the  first  parcel  of  land 
is  owned  by  the  Benwood  Iron  Works,  a  corporation  under  the 
laws  of  West  Virginia,  and  engaged  in  the  manufacture  of  iron 
and  nails ;  that  there  are  no  liens  on  said  parcels  of  real  estate, 
and  no  buildings  or  other  improvements  thereon,  and  lying 
open  and  unused ;  that  it  is  unable  to  agree  with  said  Benwood 
Iron  Works  in  relation  to  the  price  of  said  parcel  of  land,  the 
said  company  refusing  to  sell  it  for  any  price ;  and  that  said  par- 
cel of  land  is  necessary  for  the  construction  of  petitioner's  said 
tracks  The  petitioner  avers  that  the  second  parcel  of  land  is 
partially  claimed  by  different  persons,  ^he  north  60  feet  is 
claimed  by  Mrs.  Hannah  McMechen,  H.  B.  McMechen,  and 
Eliza  McMechen  Mayes,  as  the  devisees  in  fee  of  the  late  Hiram 
McMechen,  while  at  the  same  time  the  Benwood  Iron  Works 
claims  to  be  the  owner  thereof  in  fee,  and  the  city  of  Benwood 
claims  that  it  constitutes  a  part  of  one  of  the  public  streets  of 
the  city;  that  the  remainder  of  said  parcel  of  land  is  claimed  in 
fee  by  the  Benwood  Iron  Works.  Notice  was  served  on  the 
parties,  and  the  petitioner  prayed  the  court  to  appoint  commis- 
sioners to  ascertain  what  will  be  a  just  compensation  to  the  par- 
ties owning  said  parcels  of  land  sought  to  be  taken,  etc. 

The  plat  shows  that  to  go  to  said  steel  works  two  streets  of 
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the  city  of  Benwood  would  have  to  be  crossed,  and  that  it 
would  diagonally  cut  the  vacant  lot,  and  passing  along  Second 
street,  and  partly  on  the  land  of  the  Benwood  Iron  Works,  and 
between  the  iron  works,  terminate  at  the  steel  works.  When 
the  petition  was  presented  the  city  of  Benwood  appeared,  and 
objected  to  the  filing  of  the  petition,  but  the  court  overruled  the 
the  objection,  and  permitted  the  same  to  be  filed.  On  the  7th 
of  April,  1887,  on  demurrer  to  said  petition,  the  court  held 
"  that  the  use  set  forth  in  the  petition  to  which  the  track  of  the 
railroad  is  to  be  put,  for  which  the  lands  are  sought  to  be  con- 
demned, are  not  public  uses,  and  the  prayer  of  the  petitioner 
should  be  denied."  Whereupon  the  petitioner  asked  leave  to 
amend  its  petition,  to  which  the  Benwood  Iron  Works  and  the 
city  of  Benwood  objected,  but  the  objections  were  overruled, 
and  the  leave  was  granted.  On  the  29th  day  of  June,  1887,  the 
petitioner  tendered  its  amended  petition  in  pursuance  of  the 
leave  granted  by  the  court.  The  city  of  Benwood  and  the  Ben- 
wood Iron  Works  filed  their  objections  in  writing  to  the  filing 
of  said  amended  petition,  and  the  city  of  Benwood  filed  its  de- 
murrer in  writing  to  said  petition,  and  said  objections  and  de- 
murrer were  argued,  and  taken  under  consideration  by  the  court, 
and  the  court  overruled  the  objections  and  the  demurrer,  and 
permitted  the  petition  tg  be  filed,  and  notice  was  ordered  to  be 
given  the  defendants  who  had  not  appeared.  The  description 
of  the  property  in  the  amended  petition,  and  the  lines  of  the 
side  track,  are  substantially  the  same  as  set  out  in  the  original 
petition,  and  is  accompanied  with  the  same  plat.  The  only  ma» 
terial  difference  in  the  two  petitions  is  the  declaration  of  the 
purpose  for  which  said  side  track,  called  in  the  amended  peti- 
tion a  "  branch  railroad  and  lateral  work,"  is  to  be  used.  In  the 
amended  petition  it  is  alleged  "  that  the  railroad  so  constructed 
is  now  owned  by  your  petitioner,  and  is  used  and  operated  for 
the  transportation  of  passengers  and  freight,  under  and  in  ac- 
co^dance  with  the  laws  of  the  state  of  West  Virginia,  and  for  all 
the  public  uses  imposed  upon  railroads  by  such  laws.  Your 
petitioner  now  desires  and  intends,  in  accordance  with  law,  and 
in  the  exercise  of  the  further  authority  conferred  upon  it  by  its 
charter  and  the  laws  of  this  state,  to  build  and  construct  a 
branch  railroad  and  lateral  work,  not  exceeding  two  miles  in 
length,  from  a  point  on  its  main  line,  in  the  city  of  Benwood,. 
and  some  distance  north  of  the  nail  factory  of  the  Benwood 
Iron  Works,  to  a  point  opposite  and  west  of  the  southern  end 
of  the  steel  mill  of  the  Wheeling  Steel  Works,  also  in  the  city  of 
Benwood.  The  branch  railroad  and  lateral  work  so  to  be  con- 
structed by  your  petitioner  is  to  be  a  public  highway,  and  free 
to  all  persons  for  the  transportation  of  their  persons  and  prop- 
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erty  thereon,  under  such  regulations  as  may  be  prescribed  by 
law,  and  is  to  be  for  public  use." 

The  city  of  Benwobd  answered,  to  which  answer  the  peti- 
tioner objected,  and  denied  the  right  of  the  petitioner  to  con- 
demn its  street,  or  a  part  thereof,  to  build  a  switch  to  the  works 
of  a  private  corporation.  It  then  sets  out  the  streets  that 
would  be  invaded,  and  shows  what  inconvenience  would  result 
to  the  city ;  that  Second  street  is  now  partially  obstructed  by  a 
railroad  track  constructed  to  the  Wheeling  Steel  Works  from 
the  track  of  the  Ohio  River  R.,  over  which  road  the  petitioner  has 
the  right  to  pass,  and  does  pass  to  and  take  and  unload  freight 
at  the  Wheeling  Steel  Works ;  that  the  further  obstruction  of 
the  street,  as  proposed,  would  render  it  valueless  and  impassable 
as  a  public  highway  for  the  city,  which  is  necessary  and  indis- 
pensable. 

The  objections  of  the  Benwood  Iron  Works  to  the  filing  of 
the  amended  petitions  are,  in  substance,  that  it  is  insufficient  in 
law,  and  does  not  show  that  the  lands  sought  to  be  taken  are 
to  be  condemned  for  a  public  use,  within  the  meaning  of  the 
constitution  of  this  state ;  because  the  uses  for  which  the  said 
lands  are  sought  to  be  taken,  as  stated  in  the  original  petition, 
did  not  constitute  a  public  use,  and  the  amended  petition  only 
sets  forth  in  more  general  language  the  uses  for  which  the  lands 
are  sought  to  be  taken,  and  does  not  use  any  language  which  is 
inconsistent  with  the  proposed  railroad  being  used  solely  for  the 
uses  set  out  in  the  original  petition ;  the  amended  petition,  in- 
cluding its  exhibits,  is  inconsistent  with  itself,  etc. 

The  Benwood  Iron  Works  filed  its  answer,  to  which  the 
petitioner  objected.  The  answer  alleges  that  it  was  applied  to 
a  short  time  before  July,  1886,  by  C.  D.  Hubbard,  president  of 
the  petitioner,  to  ascertain  on  what  terms  it  3vould  sell  to  the 
railroad  company  the  right  of  way  through  its  grounds ;  that 
the  matter  was  laid  before  the  board  of  directors  of  the  Benwood 
Iron  Works,  and  the  board  refused  to  sell  at  any  price,  because 
it  had  been  for  a  long  time  and  was  reserving  said  ground,  for 
the  purpose  of  erecting  thereon  a  blast-furnace.  It  avers  that 
the  Wheeling  Steel  Works  induced  the  petitioner  to  ask  to 
have  the  lands  condemned;  that  since  the  filing  of  the  original 
petition  the  Wheeling  Steel  Works  has  bought  from  the  Ben- 
wood Iron  Works  the  ground  south  of  the  main  works,  on  which 
to  stand  and  shift  cars  laden  with  freight  consigned  to  or  by  that 
corporation ;  that  the  petition,  though  nominally  that  of  the 
railroad  -company,  is  really  that  of  the  steel-works :  that  the 
purpose  is  revealed  in  the  original  petition,  as  follows :  "  Said 
switch  or  track  is  to  be  constructed  for  the  purpose  of  trans- 
porting freights  to  and  from  the  said  steel-works  ;'*  that  this  is 
not  a  purpose  useful  to  the  pul^lic,  but  to  the  steel-works;  that 
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it  is  still  true,  as  stated  in  the  original  petition,  that  the  Wheel- 
ing Steel  Works  has  erected  a  steel  plant  or  works  in  the  city 
of  Benwood,  which  lies  next  east  of  the  Benwood  Iron  Works, 
while  petitioner's  main  track  lies  west  of  the  said  Benwood  Iron- 
Works  ;  said  steel  company  produces  large  quantities  of  steel, 
and  consumes  large  amounts  of  material ;  and  said  switch  or 
track  IS  to  be  constructed  for  the  purpose  of  transporting  freights 
to  and  from  said  steel-works  over  petitioner's  road.  It  denies 
that  the  switch,  track,  railroad  and  lateral  work  mentioned  in 
the  amended  petition  is  to  be  a  public  highway,  and  free  to  all 
persons  for  the  transportation  of  their  persons  and  property 
thereon,  under  such  regulations  as  may  be  prescribed  by  law, 
and  that  it  is  for  public  use,  etc. 

On  the  1 8th  day  of  November,  1887,  the  parties  came,  etc.; 
"  and  the  court,  having  maturely  considered  the  answers  hereto- 
fore  tendered  by  the  Benwood  Iron  Works  and  the  city  of  Ben- 
wood to  the  amended  petition  herein,  and  having  also  consid- 
ered the  objections  heretofore  made  by  said  answers,  and  argued 
by  counsel ;  and  the  court,  being  of  opinion  that  nothing  al- 
leged in  said  answers  constitute  a  bar  to  the  appointment  of 
commissioners,  to  ascertain  a  proper  compensation  for  the  land 
sought  to  be  taken,  except  so  much  of  the  answer  of  the  Ben- 
wood  Iron  Works  as  denies  that  the  branch  or  lateral  work  men- 
tioned in  the  amended  petition  is  to  be  a  public  highway,  and 
free  to  all  persons  for  the  transportation  of  their  persons  and 
property  thereon,  under  such  regulations  as  may  be  prescribed 
by  law,  and  that  it  is  to  be  for  public  use,  and  also  so  much  as 
avers  that  the  said  amended  petition,  though  nominally  that  of 
the  railroad  company,  is  really  that  of  the  Wheeling  Steel 
Works  Co. — doth  overrule  the  objection  to  these  parts  of  the 
answer  of  the  Benwood  Iron  Works,  and  doth  sustain  all  the 
other  objections  of  the  petitioner ;  and  the  petitioner  now  re- 
plying generally  to  the  averments  of  the  answer  of  the  Benwood 
Iron-Works  as  to  which  the  petitioner's  objections  were  over- 
ruled, and  issue  being  joined,  upon  the  matters  alleged  in  the 
petition  and  so  much  of  the  answer  as  remains,  it  is  ordered 
that  testimony  on  that  issue  be  taken  by  deposition,"  etc. 

On  the  nth  day  of  February,  1888,  the  matter  came  on  to  be 
further  heard  "  upon  the  issue  joined  on  so  much  of  the  answer 
of  the  Benwood  Iron-Works  as  denies,"  etc.,  stating  it ;  upon 
the  depositions  of  the  witnesses  C.  D.  Hubbard,  J.  M.  Belvillc, 
Alonzo  Loring,  and  A.  N.  Wilson,  with  the  exhibits  therewith, 
and  upon  the  original  entries  in  the  minute-book  of  the  board 
of  directors  of  the  Benwood  Iron- Works,  copies  whereof  were 
filed  with  the  depositions,  etc.;  and  upon  the  acts  of  the  legis- 
lature, to-wit,  the  act  of  incorporation,  passed  July  15,  1868,  the 
act  of  March  i,  1869,  permitting  the  extension  of  the  road,  and 
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the  act  of  February  i6,  1871,  changing  the  name  of  the  corpor- 
ation to  what  it  now  is ;  upon  consideration  of  which  the  court 
found  for  the  petitioner  on  the  issues  joined  ;  and  thereupon  it 
was  considered  by  the  court  that  proper  notice  had  been  given, 
and  that  4:he  said  petitioner  has  lawful  right  in  this  proceeding 
to  take,  for  the  purposes  stated  in  the  amended  petition,  the 
several  parcels  of  land  in  its  said  amended  petition  mentioned 
and  described,  and  for  such  purposes  to  acquire  title  to  said  par- 
cels upon  just  compensation  ;  to  which  ruling  and  judgment  of 
the  court  the  defendant  the  Benwood  Iron  Works  excepted,  and 
tenders  its  bill  of  exceptions  thereto,  and  asked  that  the  same 
might  be  signed  and  sealed  by  the  court,  and  made  a  part  of 
the  record  therein,  which  was  accordingly  done.  The  court  then 
proceeded  to  appoint  the  commissioners.  To  this  order  the 
Benwood  Iron  Works  obtained  a  writ  of  error  and  supersedeas. 

The  main  question  to  be  decided  is,  was  the  use,  for  which  the 
lands  sought  to  be  condemned  were  to  be  put,  a  publie  use  ?  If 
not,  then,  of  course,  the  lands  could  not  be  legally  Queitioapre- 
condemned,  under  the  law  df  eminent  domain.  If  fWDted-Bight 
the  use  were  public,  then  it  matters  not  if  the  Ben-  ^^  t*ite-P«b- 
wood  Iron-Works  had  for  20  years  reserved  its  lot  *""*' 
for  the  purpose  of  building  a  blast-furnace  thereon.  It  could  be 
taken  for  public  use,  and  the  loss  to  it  could  be  compensated  in 
damages.  /Fhe  question  here  is  not  one  of  compensation,  but  it 
is  whether  the  petitioner  had  a  right  to  take  the  property.  It, 
of  course,  has  no  right  to  take  private  property  for  private  use, 
but  it  has  the  right  to  take  private  property  for  public  use  on 
paying  a  just  compensation  therefor.  The  right  to  take,  which 
depends  up6n  whether  it  is  to  be  taken  for  public  or  private  use, 
is  a  judicial  question,  and  the  decision  of  the  circuit  court  on 
that  question  is  subject  to  review.  Railroad  Co.  v.  Railroad 
Co.,  17  W.  Va.  812. 

There  were  issues  made  in  the  case,  and  evidence  taken  there- 
on. One  of  these  issues — whether  the  Wheeling  Steel  Works 
was  not  in  fact  the  real  party  asking  for  the  condem-  p^rty  Mkiog 
nation — was  properly  decided  in  the  negative.  I  am  for  condemDa- 
unable  to  perceive  the  necessity  of  the  issue  as  to  **®''' 
whether  the  use  to  which  the  property  was  to  be  devoted  was 
public,  as  it  seems  to  me  that  question  might  have  been  decided 
from  the  face  of  the  petition,  and  the  exhibits  filed  therewith. 

Another  issue  was  whether  the  road  or  switch  was  to  be  a 
public  highway,  and  free  to  all  persons  for  the  transportation  of 
their  persons  and  property  thereon.  The  evidence  on  this  sub- 
ject is  short,  and  I  will  give  the  substance  of  it.  The  Wheeling 
Steel  Works  is  a  corporation  whose  stock  is  owned,  and  which 
was  built,  by  three  other  corporations,  to-wit,  the  defendant 
the  Benwood  Iron  Works,  the  Wheeling  Iron   &  Nail  Co.,  and 
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the  Belmont  Nail  Co.     These  three  companies  each  furnished 
three  directors  to  control  the  Wheeling  Steel  Works, 
ETideneeftgto   as  its  board  of  directors.     The  steel  works  had  had 
^YtciTwrng  to    ^^^^  trouble  in  making  its  shipments,  but  it  is  not 
bepnbiic         shown  that  it  induced  the  petitioner  to  instiute  con- 
highway,  demnation  proceedings.      C.   D.   Hubbard,   who   is 
the    president   of   the  petitioner,  and  interested  in 
the  Wheeling  Iron  &   Nail  Co.,  in  his  deposition  was  asked, 
after  reading  to  him  the  purpose  for  which  the  condemnation 
was  sought,  as  it  appears  in  the  original  petition,  **  Are  not  these 
averments  of  the  original  petitioner  true,  and  is  not  the  purpose 
for  which  the  switch  or  track  is  proposed  to  be  constructed  cor- 
rectly set  forth  in  the  original  petition?"     He  answered:  "I 
think  they  are  substantially  true ;  we  have  no  track  of  our  own, 
and  are  subject  to  the  courtesy  of  two  different  railroads  to  get 
there,  and  to  pass  over  part  of  the  Ohio  River  R.  and  part  of 
the  Baltimore  &  Ohio  R.  and  are  liable  at  any  time  to  be  shut 
out  by  either  railroad, — that  is,  the  Ohio  River  or  the  B.  &  O. 
Question.     How  much  of  the  Ohio  River  road  did  you  have  to 
run  over  after  leaving  the  southern  end  of  the  Pittsburg,  Wheel- 
ing &  Kentucky  R.  before  your  cars  would  strike  the  Wheeling 
Steel- Works'  track  after  it  crossed  the  B.  &  O.  road  ?    Answer. 
I  cannot  say  how  much  of  the  main  line  of  fhe  Ohio  River  R. 
we  have  to  pass  over,  but  sufficient  to  enable  us  to  get  onto  the 
switch  by  which  the  Ohio  River  road  connects  with  the  Balti- 
more &  Ohio  R.  in  order  to  make  connection  with  the  track  of 
the  Wheeling  Steel  Works.     Q.  When  you  were  asked  Whether 
the  averments  in  the  original  petitions  were  true,  and  whether 
the  purposes  for  which  the  switch  or  track  proposed  to  be  con- 
structed over  the  ground  the  P.,  W.  &  Ky.   R.  seeks  to  con- 
demn in  these  proceedings  were  correctly  set  forth,  you  said : 
*  I  think  they  are  substantially  true.'     I  ask  you  to  read  ques- 
tion  29,  now  handed  you,  and  state  in  what  respect  those  aver- 
ments are  not  literally  true,  as  applied  to  the  amended  petition 
in    these    proceedings.     A,    I    would   like  to  see    the   original 
petition."     It    was  handed  to    him,  and    he  answered:    "My 
answer  referred  mainly  to  the  location  of  the  track,  and  the 
closing  part  of  the  question,  which  sets  forth  the  purposes  of 
the  track,  escaped  my  attention.     The  purposes  are  largely  to 
secure  the  business  of  the  steel-works.     They  would  be  open  for 
the  use  of  any  other  parties  having  anything  to  ship  over  it,  and 
in  that  respect  my  answer  was  not  entirely  correct.     Q,  What 
other  parties  can  you  suggest  would  have  use  for  5hipping  any- 
thing over  the  track  laid  on   the  ground  now  .sought  to  be  con- 
demned, except  those  desiring  to  transport  freight  to  and  from 
the  Wheeling  Steel  Works  ?     A.  It  could  be  used  by  any  of 
the  citizens  of   Benwood, — the   Benwood   Iron    Works,  as  the 
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track  would  run  between  their  two  nail  factories,  and  we  have 
on  the  P.,  W.  &  Ky.  R.  no  other  track  or  siding  at  Benwood, 
on  which  to  deliver  or  receive  freight  from  the  citizens  of  Ben- 
wood  or  others  wanting  to  ship.  Q.  Would  your  company  have 
'sought  to  condemn  this  ground,  except  for  the  purpose  of  trans- 
porting freights  to  and  from  the  steel-works?  A.  I  think  not ; 
it  is  just  in  this  way  :  If  the  steel-works  hadn't  been  there,  we 
should  not  have  thought  of  building  this  road  to  it ;  just  as  the 
main  line  of  the  road  would  not  have  been  built  to  Wheeling  if 
there  had  been  no  Wheeling, — the  road  being  built  in  both 
cases  to  secure  business.  Q,  When  you  said  that  your  road  '  is 
liable  at  any  time  to  be  shut  out  from  either  railroad,*  didn't  you 
mean  to  be  shutout  from  access  to  the  Wheeling  Steel  Works? 
A.  Yes,  sir."  On  cross-examination  this  question  was  asked 
the  witness:  "Is  this  averment  in  the  amended  petition  true: 
'  The  branch  railroad  and  lateral  work  to  be  constructed  by  your 
petitioner  is  to  be  a  public  highway,  and  free  to  all  persons  for 
the  transportation  of  their  persons  and  property  thereon,  under 
such  regulations  as  may  be  prescribed  by  law,  and  is  to  be  for 
public  use  ?  *  A,  That  is  my  understanding.*'  Being  asked  on 
the  redirect,  "  Are  the  switches  you  have  spoken  of  as  fully  a 
mile  above  Benwood,  and  close  to  Boggs*  run,  within  the  cor- 
poration limits  of  the  town  of  Benwood?  A.  I  think  not.  Q. 
What  complaints,  if  any,  have  you  ever  known  of  from  the  citi- 
zens of  Benwood,  about  there  being  no  convenient  place  to  de- 
liver freight  on  your  road  consigned  to  that  town?  A.  No 
special  complaints  have  come  to  my  knowledge." 

J.  M.  Belville,  the  agent  of  the  Pittsburg,  Wheeling  &  Ken- 
tucky R.  at  Wheeling,  after  testifying,  on  cross-examina- 
tion, as  to  the  difficulty  of  his  road  getting  freights  to  and  from 
the  Wheeling  Steel  Works,  in  answer  to  the  question,  "  Of  what 
use  would  your  company's  proposed  lateral  road  be  to  the 
general  business  of  the  town  of  Benwood  ?"  said  :  "  It  would 
enable  the  citizens  there  to  load  and  unload  cars  of  freight  con- 
signed to  or  coming  from  them.  Question :  What  reason  is 
there  to  suppose  it  would  be  of  use  in  that  way?  Answer:  We 
have  several  times  had  carload  shipments  to  and  from  parties  in 
Benwood  other  than  the  Wheeling  Steel  Works  and  the  Ben- 
wood Iron  Works,  and  they  could  use  such  a  track  for  that  pur- 
pose. Our  business  in  Benwood  outside  of  the  iron  business  has 
increased  very  much,  and  the  citizens  there  are  demanding  bet- 
ter facilities.  Q.  What  facilities  have  you  now  for  handling  car- 
load shipments  in  the  general  commercial  business  of  Benwood  ? 
A.  We  have  none  except  a  siding  on  ground  belonging  to  the 
Benwood  Iron  Works  and  cars  for  other  parties  can  only  be 
handled  on  that  track  through  courtesy.  Q.  What  effect  has 
the  want  of  such  facilities  had  upon  the  business  of   your  com- 
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pany  in  Benwood  ?  A.  I  think  it  has  directed  business  to  the 
B.  &  O.  road  which  we  would  otherwise  have  secured."  On  the 
redirect :  '*Q.  On  Exhibit  A,  now  show  you,  is  not  the  Benwood 
Iron  Works' track  you  have  spoken  of  indicated  by  the  words, 
^  Siding  used  by  Benwood  Iron  Works'  and  by  red  lines  ?  A. 
Yes,  sir.  Q.  Could  not  a  track  which  would  accommodate  the 
carload  trade  with  Benwood  be  put  on  the  northerly  side  of  that 
used  by  the  Benwood  Iron  Works?  A.  We  could  not  putin  any 
such  siding,  for  the  reason  that  we  have  no  property  at  that 
point  available.  Q.  Suppose  you  had  the  property  condemned  : 
how  would  it  be  then?  A.  I  suppose  it  would  be  practicable. 
I  am  not  enough  of  an  engineer  to  say  positively.  Q.  Isn't  it 
level  ground  there?  A.  The  ground  is  level  from  a  point  about 
sixty  feet  east  of  our  present  main  track,  and  running  east- 
wardly  from  that." 

Alonzo  Loring  has  been  secretary  of  the  Benwood  Iron 
Works  for  over  23  years,  and  in  his  deposition  says  the  Pitts- 
burg, Wheeling  &  Kentucky  R.  Co.  have  not,  to  his  knowl- 
edge, had  a  freight  agent  at  Benwood.  The  business  of  the 
Benwood  Iron  Works  with  that  company  is  done  in  the  Wheel- 
ing office. 

Now,  what  does  this  evidence  amount  to  ?  I  think,  after  all 
has  been  said,  it  amounts  to  this,  and  nothing  more :  that  the 
lands  sought  to  be  condemned,  and  the  purpose  for 
Taking  Und  which  they  are  to  be  used  if  condemned,  is  to  run  a 
pnMio'uM- '  track  or  tracks  over  to  connect  with  the  steel-works  ; 
Authoriuea.  said  switch,  branch  road,  or  lateral  work  is  to  be  con- 
structed for  the  purpose  of  transporting  freights  to 
and  from  said  steel-works  over  petitioner's  road.  If  this  is  a 
public  use,  then  the  lands  should  be  taken ;  but  if  not  they 
should  not  be  taken  for  such  purpose.  It  is  insisted,  by  counsel 
for  defendants  in  error,  that  such  use  is  public;  and  he  cites,  to 
sustain  the  position,  Clarke  7^  Blackmar,  47  N.  Y.  150;  Dietrich 
V.  Murdock,  42  Mo.  284;  Lower  v.  Railroad  Co.,  59  Iowa,  563; 
Dock  Co.  V.  Garrity,  115  111.  .166 ;  Trucsdale  v.  Sugar  Co.,  loi 
111.  561  ;  Mills  V,  Parlin,  106  111.  60;  Hays  v.  Risher,  32  Pa.  St. 
169;  Railroad  Co.  v.  Railroad  Co.,  32  N.  J.  Eq.  765  ;  Coal  Co.i-. 
Coal  Co.,  37  Md.  562. 

In  Clarke  v.  Blackmar,  the  court  said :  "  The  counsel  for  the 
appellant  insists  that  the  common  council  had  no  power  to 
authorize  the  streets  of  the  city  to  be  crossed  by  a  railroad  track 
for  the  benefit  of  private  property  or  its  owners.  Be  that  as  it 
may,  it  is  not  this  case.  The  case  shows  that  a  very  considerable 
business  as  common  carriers,  for  a  great  number  of  persons,  is 
carried  on  over  this  road,  both  by  the  Grand  Trunk  and  New 
York  Central  ....  The  track  is  not  private,  but  must  be 
regarded  as  a  branch  track  of  the  New  York  Central  and  Grand 
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Trunk ;  and  the  fact  that  the  elevator,  in  the  transaction  of  its 
extensive  business,  is  greatly  benefited,  or  that  its  owners  con- 
tributed largely  to  the  expense  of  laying  the  tracks,  does  not 
show  it  to  be  private."  There  is  nothing  in  this  case  to  show 
that  the  use  was  a  merely  private  one. 

In  Dietrich  v.  Murdock,  42  Mo.  284, it  was  held  that,  "Where 
the  legislature,  in  the  exercise  of  its  discretion,  delegated  to  a 
railroad  company  the  right  of  eminent  domain,  the  courts  ought 
not  to  interfere,  except  in  those  cases  where  it  is  manifest  that 
private  intertsts  alone  are  to  be  promoted,  and  private  rights 
violated  to  the  extent  of  taking  the  property  of  one  individual 
and  transferring  it  to  another.  If  by  the  terms  of  this  charter 
it  was  made  a  public  corporation  for  the  use  and  benefit  of  that 
particular  section  of  the  state  where  it  was  located,  and  was 
obliged  to  furnish  the  means  of  transportation,  both  for  pas- 
sengers and  freight,  commensurate  with  its  wants,  it  must  be  as- 
sumed that  the  grant  of  authority  to  the  company  to  condemn 
the  land  necessary  for  its  roadbed  was  a  rightful  exercise  of 
legislative  discretion." 

In  Lower  v.  Railroad  Co.,  it  appeared  that  the  cortnpany  pro^ 
posed  to  build  a  lateral  line  15  miles  long.  There  seems  to  be 
no  doubt  in  this  case,  and  no  question,  that  the  use  for  which  the» 
land  was  sought  to  be  condemned  was  a  public  use.  In  Dock 
Co.  V.  Garrity,  115  111.  155,  bills  were  filed  to  enjoin  the  laying 
of  railway  tracks  in  Illinois  street,  in  the  city  of  Chicago.  An- 
swers were  filed,  and  the  cause  was  referred  to  a  master  to  take 
and  report  the  evidence.  The  master  reported  the  evidence, 
and  the  court  enjoined  the  defendant  as  prayed.  Appeals  were 
prosecuted  from  these  decrees  to  the  appellate  court  for  the  First 
district,  where  they  were  affirmed.  On  appeal  to  the  supreme 
court,  the  decree  was  reversed.  The  court  held  that  railroad 
tracks  laid  on  streets  of  a  city,  connected  with  existing  railroads 
and  extending  to  public  warehouses,  malt-houses,  or  manufactur- 
ing establishments,  or  to  public  wharves  and  landings,  are,  in  their 
nature,  public,  and  for  the  public  gqod ;  and  all  railroad  com- 
panies are  required  by  law  to  permit  such  connections  to  be 
made  with  their  tracks.  Mr.  Justice  Scholfield,  in  delivering  the 
opinion  of  the  court,  said  :  "  It  is  not  claimed  that  the  use  of  the 
streets  can  be  permanently  granted  for  private  purposes ;  and  we 
recognize  as  unquestionable  law  that  the  use  of  the  streets^ 
whether  for  vehicles  drawn  by  animals,  for  those  riding  upon 
animals,  for  footmen,  or  for  the  passage  of  railway  cars,  must  be 
for  the  public,  and  that  no  corporation  or  individual  can  acquire 
an  exclusive  right  to  their  use,  or  the  use  of  any  part  of  them, 
for  private  purposes.  But  we  have  held  that  there  may  be  a 
grant  to  private  individuals  of  the  right  to  lay  tracks  in  the  streets 
connecting  with  public  railway  tracks  previously  laid,  and  extend- 
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ing  to  the  manufacturing  establishments  of  those  laying  the 
tracks ;  but  in  such  cases  the  tracks  so  laid  become,  in  legal  con- 
templation, to  all  intents  and  effects,  tracks  of  the  railway  with 
which  they  are  connected,  and  open  to  the  public  use,  and  sub- 
ject to  the  public  control  in  all  respects  as  other  railway  tracks 
open  to  public  use.  We  have  not  regarded  the  circumstances 
that  they  were  laid  with  private  funds,  and  that  they  terminated 
opposite  or  within  convenient  contiguity  of  a  private  manufac- 
turing establishment,  as  materially  affecting  them,  and  giving  a 
private  character  to  their  use.  All  tcrmiJii  of  tracks  and  switches 
are  more  or  less  beneficial  to  private  parties  ;  but  the  pubhc 
character  of  the  use  of  the  tracks  is  never  affected  by  this.  If 
they  are  open  to  the  public  use  indiscriminately,  and  under  the 
public  control  to  the  extent  that  railroad  tracks  generally  are, 
they  are  tracks  for  public  use.  It  may  be  in  such  cases  that  it  is 
expected,  or  even  that  it  is  intended,  that  such  tracks  will  be 
used  almost  entirely  by  the  manufacturing  establishment ;  yet  if 
there  is  no  exclusion  of  an  equal  right  of  use  by  others,  and  this 
singleness  of  use  is  simply  the  result  of  location  and  convenience 
of  access,  it  cannot  affect  the  question.  Truesdale  v.  Sugar  Co., 
191  111.  561  ;  Mills  V,  Parlin,  106  111.  60." 

It  is  true,  as  stated  in  the  brief  of  counsel  for  defendant  in 
error,  that  "  In  Pennsylvania,  the  acts  known  as  'lateral  railroad 
acts,'  which  authorize  the  owners  of  mills  and  coal- 
«Me»."'*^*°**  mines  to  condemn  land  necessary  for  the  construc- 
tion of  lateral  railroads  from  their  mills  or  mines  to 
a  railroad  or  other  line  of  public  transportation,  have  always 
been  held  constitutional  in  Pennsylvania.  This  ruling  was  orig- 
inally put  by  Chief  Justice  Gibson  on  the  ground  that  the  con- 
stitution of  Pennsylvania  did  not  expressly  forbid  the  taking  of 
private  property  for  private  use.*'  Gibson,  C.  J.,  in  the  first  case 
that  arose  on  the  subject  (Harvey  v,  Thomas,  10  Watts,  63), 
said :  "  The  most  material  point  in  the  cause  is  that  which  in- 
volves the  constitutionality  of  the  statute  on  which  the  defend- 
ant's right  is  founded,  but  it  is  one  about  which  little  need  be 
said.  If  there  is  an  appearance  of  solidity  in  any  part  of  the 
argument,  it  is  that  the  legislature  have  not  power  to  authorize 
an  application  of  another's  property  to  a  private  purpose,  even 
on  compensation  made,  because  there  is  no  express  constitu- 
tional affirmance  of  such  a  power.  But  who  can  point  out  an 
express  constitutional  disaffirmance  of  it?  The  clause  by  which 
it  is  declared  that  no  man's  property  shall  be  taken  or  applied 
to  public  use  without  the  consent  of  his  representatives,  and 
without  just  compensation  made,  is  a  disabling,  not  an  enabling, 
one ;  and  the  right  would  have  existed  in  full  force  without  it. 
Whether  the  power  was  only  partially  restrained  for  a  reason 
similar  to  that  which  induced  an  ancient  lawgiver  to  annex  no 
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penalty  to  parricide,  or  whether  it  was  thought  there  would  be 
no  temptation  to  the  act  of  taking  the  property  of  an  individual 
for  another's  use,  it  seems  clear  that  there  is  nothing  in  the  con- 
stitution to  prevent  it,  and  the  practice  of  the  legislature  has 
been  in  accordance  with  the  principle  of  which  the  application 
of  another's  ground  to  the  purpose  of  a  private  way  is  a  preg- 
nant proof.  It  is  true  that  the  title  of  the  owner  is  not  divested 
by  it,  but,  in  the  language  of  the  constitution,  the  ground  is 
nevertheless  'applied'  to  private  use.  It  is  also  true  that  it  has 
usually,  perhaps  always,  been  so  applied  on  compensation  made  ; 
but  this  has  been  done  from  a  sense  of  justice,  and  not  of  con- 
stitutional obligation.  But,  as  in  the  case  of  the  statute  for 
compromising  the  dispute  with  the  Connecticut  claimants,  under 
which  the  property  of  one  man  was  taken  from  him  and  given 
to  another  for  the  sake  of  peace,  the  end  to  be  attained  by  this 
lateral  railroad  law  is  the  public  prosperity.  Pennsylvania  has 
an  incalculable  interest  in  her  coal-mines,  nor  will  it  be  alleged 
that  the  incorporation  of  railroad  companies  for  the  develop- 
ment of  her  resources  in  this  or  any  other  particular  would  not 
be  a  measure  of  public  utility ;  and  it  surely  will  not  be  imagined 
that  a  privilege  constitutionally  given  to  an  artificial  person 
would  be  less  constitutionally  given  to  a  natural  one."  In  that 
case  it  appears  that  on  the  5th  day  of  March,  1832,  an  act  of 
assembly  was  passed  authorizing  the  location  and  construction 
of  lateral  railroads  connecting  with  the  public  improvements, 
and  prescribing  the  mode  of  obtaining  the  same.  In  pursuance 
thereof,  the  defendant.  Freeman  Thomas,  petitioned  the  court 
of  common  pleas  for  the  appointment  of  viewers  to  ascertain 
the  amount  of  damage  Jameson  Harvey  would  sustain  by  reason 
of  the  railroad  which  he  proposed  to  make  through  his  land. 
He  made  the  road,  and  the  supreme  court  said  he  had  a  right 
to  do  so,  although  he  thereby  took  private  property  for  pti- 
vate  use. 

In  Hays  v.  Risher,  32  Pa.  St.,  supra,  it  was  held  that  the  lat- 
eral railroad  acts  are  constitutional.  In  that  case,  Risher  located 
a  railroad,  20  feet  wide,  from  his  "  lands,  mill,  coal-mines,"  etc., 
"lying  within  three  miles  of  the  Monongahela  river,  over  the 
intervening  lands  of  James  H.  Hays,  to  the  Monongahela  slack- 
water  navigation."  On  writ  of  error.  Woodward,  J.,  for  the 
court,  said  :  **  The  truth  is,  when  a  lateral  railroad  is  laid  upon 
intervening  lands,  private  property  is  not  taken  for  private  use ; 
and  there  was  no  occasion  for  Judge  Gibson's  remark  in  Harvey 
V.  Thomas,  10  Watts,  63,  that  the  constitution  does  not  forbid 
such  taking.  The  private  property  is  taken  for  public  use — for 
clear  and  definite  objects  of  a  public  nature,  which  are  of  suf- 
ficient importance  to  attract  the  sanction  of  the  sovereign.  That 
an  individual  expects  to  gain  thereby,  and  has  private  motives 
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for  risking  the  whole  of  the  necessary  investment,  and  acquires 
peculiar  rights  in  the  work,  dectracts  not  a  whit  from  the 
public  aspects  of  it.  .  .  .  It  was  found,  as  her  public  improve- 
ments penetrated  the  interior,  that  many  productive  mines 
and  manufactories  situated  near  them  were  still  separated  by 
the  land  of  an  unneighborly  owner,  which  must  be  crossed  or 
tonnage  be  lost  to  the  public  improvements.  To  compel  such 
owners  to  admit  a  right  of  passage  was  not  to  take  away  from 
them  a  fair  participation  in  the  public  improvements ;  and  to 
compensate  them  for  the  land  occupied  was  to  do  all  they  had 
a  right  to  claim.  They  hold  their  land,  as  every  man  does,  sub- 
ject to. the  call  of  the  government."  Harvey  v.  Lloyd,  3  Pa.  St. 
331  ;  Schoenberger  v.  MulhoUan,  8  Pa.  St.  134. 

In  the  case  cited  from  32  N.  J.  Eq.  765,  Dixon,  J.,  said :  "  But 
it  IS  insisted  by  the  complainants  that  the  road  which  the 
National  Docks  R.  Co.  intends  to  construct  will  be  a 
f,*]|f  ■****""'■  private,  and  nOt  a  pubHc,  one;  and  to  establish  this 
they  adduce  the  purposes  of  the  corporators.  But  I 
think  these  purposes  are  foreign  to  the  inquiry.  The  character 
of  the  road  in  this  respect  is  dependent,  not  on  the  designs  of 
its  projectors,  but  on  the  terms  of  the  law  which  governs  it. 
Said  Judge  Baldwin,  in  Bonaparte  v.  Railroad  Co.,  Baldw.  205 : 
**  A  road  or  canal  constructed  by  the  public  *or  a  corporation  is 
a  public  highway  for  the  public  benefit  if  the  public  have  a  right 
of  passage  thereon  by  paying  a  reasonable,  stipulated,  uniform 
toll.**  Tested  by  this  criterion,  and  it  is  the  true  one,  there  can 
be  no  doubt' that  every  railroad  built  by  a  corporation  organized 
under  our  general  law  becomes  ipso  facto  a  public  road." 

In  Coal  Co.  v.  Coal  Co.,  37  Md.,  suprUy  it  appeared  that,  by 
the  act  governing  the  case,  it  was  declared  that  the  three  per- 
sons named  therein,  and  such  other  persons  as  might  be  associ- 
ated with  them  in  the  manner  therein  provided,  should  be  and 
were  thereby  incorporated  and  made  a  body  politic  by  the  name 
and  style,  etc. ;  "  and  the  said  company  shall  have  all  the  privi- 
leges and  rights  necessary  for  carrying  on  the  mining  of  coal 
and  ores,  and  the  manufacture  of  iron  and  fire-brick,  and  for 
transporting  to  market  the  produce  of  their  mines,  land,  and 
manufactories,  and  shall  have  power  to  lease  or  purchase  lands, 
mines,  and  furnaces,  with  their  appurtenances,  and  to  hold  all 
such  property,  personal,  real,  and  mixed,  as  they  may  require 
for  the  purposes  aforesaid,"  etc. ;  and  it  was  by  statute  also  in- 
vested "  with  all  and  singular  the  rights,  profits,  powers,  author- 
ities, immunities,  and  advantages  for  the  surveying,  locating, 
and  constructing  a  railroad,  with  the  necessary  appurtenances, 
from  their  mines  or  works,  to  connect  with  any  convenient  point 
or  points,  with  other  existing  railroads  in  Allegany  county,  or 
with  the  Chesapeake  &  Ohio  canal  at  Cumberland,"  in  the  same 
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manner  as  has  been  given  and  delegated  to  the  Baltimore  & 
Ohio  R.  Co.,  which  includes  the  full  and  ample  power  of  con- 
demnation for  right  of  way.  By  the  same  section  it  is  made  the 
duty  of  the  company  to  "  carry  all  persons  and  property  at  the 
same  rates  of  tolls  and  prices  of  transportation  as  the  Baltimore  & 
Ohio  R.  Co.  are  or  shall  be  by  law  allowed  to  charge  and  re- 
ceive." On  appeal,  Alvey,  J.,  for  the  court,  said :  "  Without 
the  facility  of  transportation  from  the  mines  by  railroads,  there 
would  be  little  or  no  inducement  to  the  investment  of  capital, 
and  but  small  progress  could  be  made  in  developing  the  vast 
mineral  wealth  of  the  state,  in  which  the  public  at  large  are  in- 
terested. To  furnish  the  requisite  facilities  for  the  construction 
of  railroads  for  the  successful  operation  of  the  mines  is  there- 
fore in  some  sense  a  public  necessity,  and,  that  being  so,  the 
use  of  the  ways  for  such  roads  may  well  be  said  to  be  public, 
and  therefore  the  right  of  condemnation  exists ;  that  the  right 
should  be  placed  in  the  hands  and  under  the  control  of  a  pri- 
vate corporation,  detracts  nothing  from  the  public  nature  of  the 
use." 

In  Getz's  Appeal  (supreme  court  of  Pennsylvania),  3  Am.  & 
Eng.  R.  R.  Cas.  186,  it  was  held  that  the  grant  to  construct  a 
railroad  carries  with  it,  by  necessary  implication,  the  right  to 
construct  all  works  and  appendages  usual  in  the  convenient 
operation  of  a  railroad  ;  that  sidings  are  among  such  works.  It 
was  further  held  that  the  Philadelphia  &  Reading  R.  Co.,  by 
virtue  of  the  general  railroad  law,  is  authorized  to  construct  sid- 
ings leading  to  manufacturing  or  mining  establishments  held  by 
private  owners,  and  for  this  purpose  may  take,  by  virtue  of  the 
delegated  power  of  eminent  domain  in  it  reposed,  the  interjacent 
lands  belonging  to  other  parties ;  that  the  right  of  running  sid- 
ings to  such  private  establishments,  and  of  taking  the  necessary 
lands  for  the  purpose,  is  clearly  within  the  constitutional  power 
of  the  legislature  to  confer,  because  the  public  interest  is  there- 
by subserved  by  reason  of  the  increased  facilities  afforded  for 
developing  the  resources  of  the  state  and  promoting  the  gen- 
eral wealth  and  prosperity  of  the  community.  Trunkey,  J., 
dissented. 

In  Reeves  v.  Treasurer,  8  Ohio  St.  333,  it  was  held  that  "  The 
act  of  May  i,  1854,  'authorizing  the  trustees  of  townships  to  es- 
tablish water-courses,'  etc.,  and  the  amendatory  act  of  April  14, 
1857,  ^^^  i"  contravention  of  the  nineteeth  section  of  the  bill  of 
rights,  inasmuch  as  they  authorize  an  appropriation  of  private 
property  without  reference  to  the  public  welfare."  It  has  been 
held  in  New  York  that  the  use  of  lands  for  rural  cemetery  asso- 
ciations is  private,  not  public ;  and  that  the  provision  of  the 
New  York  statue  authorizing  the  taking  of  lands  for  purposes 
of  such  associations,  by  proceedings  in  invitunty  is  constitutional 
86  A.  &  £.  R.  R.  Gas.-85 
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and  void,  reversing^the  same  case  in  5  Hun,  482 ;  In  r^  Associa- 
tion, 66  N.  Y.  569. 

In  Gilmer  v.  Lime  Point,  18  Cal.  229,  "  public  use  "  is  defined 
to  be  "  a  use  which  concerns  the  whole  community,  as  distin- 
guished from  a  particular  individual."  But  it  is  not  necessary 
that  each  and  every  individual  member  of  society  should  have 
the  same  degree  of  interest  in  this  use,  or  be  personally  or  di- 
rectly affected  by  it,  in  order  to  make  it  public.  If  the  use  for 
which  the  property  is  taken  be  to  satisfy  a  great  public  want  or 
public  exigency,  it  is  a  public  use  in  the  meaning  of  the  consti- 
tution. This  court  has  said  that,  to  authorize  the  exercise  of 
the  right  of  eminent  domain,  the  use  which  the  public  is  to  have 
of  such  property  must  be  fixed  and  definite.  The  general  pub- 
lic must  have  a  right  to  a  certain  definite  use  of  the  private 
property  on  terms  and  for  charges  fixed  by  law,  and  the  owner 
of  the  property  must  be  compelled  by  law  to  permit  the  general 
public  to  enjoy  it.  It  will  not  suffice  that  the  general  prosperity 
of  the  community  is  promoted  by  the  taking  of  private  property 
from  the  owner,  and  transferring  its  title  and  control  to  another 
or  to  a  corporation,  to  be  used  by  such  other  or  by  such  corpor- 
ation as  its  private  property,  uncontrolled  by  law  as  to  its  use. 
Such  supposed  indirect  advantage  to  the  community  is  not,  in 
contemplation  of  law,  a  public  use.  This  use  of  the  property, 
which  in  such  case  the  public  must  have,  must  be  a  substantially 
beneficial  use,  which  is  obviously  needful  for  the  public  to  have, 
and  which  it  could  not  do  without,  except  by  suffering  great 
loss  or  inconvenience.     Varner  v.  Martin,  2i  W.  Va.  534. 

Section  44,  c.  43,  Code  1868,  authorized  any  one  owning  tim- 
ber or  mineral  land,  and  who  deserves  a  subterranean  or  surface 
right  of  way  by  railroad  or  otherwise,  urtder  or  through  or  over  the 
land  of  another,  for  the  purpose  of  mining  for  minerals,  or  convey- 
ing such  timber  or  minerals  to  market,  etc.,  to  apply  to  the  circuit 
court  for  condemnation  proceedings.  By  the  forty-fifth  section, 
the  report  of  the  commissioner  should  not  be  confirmed,'"  un- 
less from  such  report,  and  the  evidence  in  the  case,  the  court 
was  of  the  opinion  that  the  purpose  for  which  the  property  was 
to  be  taken  was  of  public  utility,"  etc.  Under  this  chapter  the 
Valley  Salt  Co.  filed  its  application  to  have  condemned  a  sub- 
terranean right  of  way  for  a  railroad  under  the  lands  of  Maj. 
Brown  and  others.  The  circuit  court  condemned  the  way,  and 
the  defendants  obtained  a  writ  of  error.  The  judgment  was  re- 
versed, and  the  proceedings  dismissed.  Judge  PauU,  for  the 
court,  after  reviewing  the  evidence,  said  :  "  No  sufficient  public 
use  is  therefore  made  to  appear  to  justify  an  interference  with 
the  rights  of  private  property.  To  secure  the  possession  and  en- 
joyment of  private  property  is  one  of  the  chief  ends  of  all  free 
governments,  and  hence  the  limitation  found  in  our  national 
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and  state  constitutions  to  secure  this  object,  and  the  safeguard 
thus  provided  in  the  supreme  law,  may  not  be  lightly  or  reck- 
lessly invaded.'*     Salt  Co.  v.  Brown,  7  W.  Va.  191. 

In  the  case  In  re  Railroad  Co.,  33  Am.  &.  Eng.  R.  R.  Cas. 
99,  the  court  of  appeals  of  New  York  held  that  a  railroad  which 
does  not  connect  with  a  highway,  which  can  only  be  reached  by 
passing  over  state  or  private  lands,  which  can  have  no  habita- 
tions along  or  any  freight  traffic  over  the  road,  whose  sole 
business  is  to  convey  sightseers  along  the  Niagara  river,  and 
the  season  of  whose  operations  is  confined  to  four  months  in  the 
year,  is  not  such  a  railroad  corporation  as  is  contemplated  by 
the  general  railroad  act  of  1850,  and  there  is  no  such  public 
use  as  to  justify  the  exercise  of  eminent  domain  in  its  behalf. 
In  its  opinion,  the  court  quotes  with  approbation  Cooley  Const. 
Lim.  669:  "  That  can  only  be  considered  such  (public  use)  when 
the  government  is  supplying  its  own  needs,  or  is  furnishing  fa- 
cities  for  its  citizens  in  regard  to  these  matters  of  public  neces- 
sity which  on  account  of  their  peculiar  character,  and  the  diffi- 
culty— perhaps  impossibility — of  making  provision  for  them 
otherwise,  it  is  alike  proper,  useful,  and  needful  for  the  public 
to  provide."  The  court  further  says :  "  The  fact  that  the  road 
of  the  petitioner  may  enable  the  portion  of  the  public  who  visit 
Niagara  Falls  more  easily  or  more  fully  to  gratify  their  curi- 
osity, or  that  that  the  road  will  be  public  in  the  sense  that  all 
who  desire  will  be  entitled  to  be  carried  upon  it,  is  not  sufficient, 
we  think,  in  view  of  the  other  necessary  limitations,  to  make  the 
enterprise  a  public  one,  so  as  to  justify  condemnation  proceed- 
ings.'* 

In  Coal  Co.  v.  Railroad  Co.,  34  Fed.  Rep.  386,33  Am.  &  Eng. 
R.  R.  Cas.  104,  note  (decided  March  26,  1888),  it  was  held  that 
**  the  constitution  of  Colorado,  art.  15,  §  4,  declaring  all  railroads 
to  be  public  highways,  does  not  prevent  the  raising  of  the  ques- 
tion .a^  to  the  character  of  a  railroad  in  a  proceeding  by  it  to 
condemn  land.  Article  2,  §  15,  providing  that,  *  whenever  an 
attempt  is  made  to  take  private  property  for  a  use  alleged  to  be 
public,  the  question  whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  judicial  question,  and  determined  as  such,  without 
regard  to  any  legislative  assertion  that  the  use  is  public*  .  .  .  The 
inquiry  is  not  as  to  what  the  company  was  organized  for,  or 
whether  it  will  be  a  private  or  public  corporation,  bnt  what  the 
road  will  be,  the  structure  itself,  if  any  such  thing  will  be  made.*' 
The  court  further  said  :  "  It  rtiay  be  that  this  provision  of  the 
constitution  was  inserted  with  a  view  to  remove  the  presumption 
which  is  here  referred  to,  or  perhaps  to  allay  all  doubts  which 
might  arise  at  any  time  in  respect  to  the  question ;  but  it  is 
certainly  true  that  the  provision  of  the  constitution  is  only  a 
declaration  of  the  law  as  it  stood  at  the  time  the  constitution 
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was  made."  Hallett,  J.,  refers  in  his  opinion  to  a  case  I  have 
not  seen  decided  in  his  court  (McPhee  et  aL  v.  Union  Pac.  Ry. 
Co.,  not  reported),  in  which  it  was  held  that  a  track  which  the 
company  proposed  to  lay  down  in  a  town  was  only  a  private 
road  for  serving  certain  warehouses,  not  of  a  public  character, 
which  would  enable  them  to  proceed  in  opposition  to  the  de- 
mands of  certain  property  holders  in  the  neighborhood. 

In  Railroad  Co.  v.  Wiltse,  i6  111.  449 ;  s.c,  24  Am.  &  Eng.  R. 
R.  Cas.  261  (decided  by  the  supreme  court  of  Illinois  in  1886), 
it  was  held  that  where  the  track  for  which  the  appellant  sought 
to  condemn  appellee's  land  was  a  branch-road,  intended  for  the 
private  use  of  handling  the  freight  of  certain  brick-works,  the 
condemnation  of  the  property  for  such  a  use  is  unauthorized  by 
law,  and  the  proceedings  should  have  been  dismissed  as  soon  as 
.such  purpose  became  apparent.  Shope,  J.,  for  the  court  said  ; 
"  It  is  evident  from  the  evidence  in  this  case  that  the  sole  use 
and  purpose  of  the  proposed  track  was  to  reach  the  brick-works, 
situated  between  a  half  and  three-quarters  of  a  mile  from  appel- 
lant's railroad,  and  thereby  create  a  feeder  to  its  main  line,  and 
add  to  the  volume  of  its  freights.  There  is  no  pretense  that 
there  was  any  necessity  for  any  increased  facilities  in  the  locality 
of  the  proposed  track,  except  for  the  purpose  of  saving  the  haul- 
ing of  brick  from  these  brick-works,  and  the  increased  traffic 
brought  to  appellant's  main  line  by  the  building  of  this  spur. 
True,  the  superintendent  says  the  track  could  be  used  to  store 
cars  upon  ;  but  it  is  in  the  country,  and  there  is  no  pretence  that 
there  is  or  will  be  any  necessity  for  or  that  it  will  be  convenient 
to  store  cars  at  this  point,  or  that  the  track  was  intended  for  such 
use.  Besides,  the  track  is  shown  to  be  designed  for  use  by  run- 
ning cars  over  it  each  day.  Indeed,  so  patent  is  it  from  the  re- 
cord that  the  proposed  track  was  a  spur  road,  intended  for  the 
use  indicated,  that  the  only  statement  by  appellant's  counsel,  in 
his  brief,  of  the  use  for  which  appellee's  land  was  to  be  appro- 
priated, is  as  follows  :  *The  appellee  being  the  owner  of  some 
land  located  between  the  railroad  and  the  brick-works,  appellant 
filed  his  petition  to  condemn  a  strip  thirty  feet  in  width  across 
his  land,  in  order  to  build  a  railroad  track  from  its  main  track  to 
the  brick-works,  as  described.*  .  .  .  If  this  was  a  side  track,  and 
was  in  some  way  necessary  to  or  aided  in  the  convenient  and 
successful  operation  of  appellant's  railroad,  the  fact  that  it  serves 
the  private  use  mentioned  would  not,  as  said  by  the  court  in 
Railroad  Co.  v.  Dix.  109  111.  237,  make  it  any  the  less  necessary 
as  a  side  track ;  but  there  is  no  such  pretense  here,  and  the  right 
to  condemn  appellee's  land  depends  upon  the  right  of  appel- 
lant to  build  an  independent  branch-road  from  its  main  line  to 
the  brick-works,  for  the  purpose  of  creating  a  feeder  to  its  main 
line  of  road,  or,  as  put  by  counsel,  to  move  this  vast  volume  of 


Digitized  by  VjOOQ IC 


BMINBNT  DOMAIN — NATURE  OF  RIGHT — PUBLIC   USE.      649 

freight.  In  no  just  sense  can  this  proposed  line  be  said  to  be 
connected  with  or  necessary  to  the  building,  operating,  or  run- 
ning of  appellant's  railroad." 

In  Getz's  Appeal,  supra,  Trunkey,  J.,  in  a  vigorous  dissenting 
opinion,  said,  (3  Amer.  &  Eng.  R.  R.  Cas.  195) :  "  No  one  denies 
that  a  railroad  company  may  lay  as  many  sidings  and  turnouts 
as  are  fairly  requisite  to  accommodate  its  business,  nor  that  the 
company  is  intrusted  with  the  location  of  its  road  and  branches, 
keeping  within  the  limits  of  its  charter.  Locating  its  road  be- 
tween certain  points,  or  locating  a  branch  to  a  certain  point  for 
accommodation  of  the  public,  is  altogether  different  from  locat- 
ing a  branch  or  siding  merely  to  accommodate  a  private  person j 
natural  or  artificial,  for  private  gain.  Here  is  a  naked 
fact  of  running  a  siding,  as  it  is  called,  across  the  plaintiffs'  lot, 
against  their  will,  for  private  gain,  to  a  rolling-mill.  This  siding 
is  not  for  public  use.  Its  terminus  is  on  private  property.  If 
the  defendant  may  lawfully  construct  it,  it  may  arbitrarily  run 
its  sidings  to  every  private  place  it  chosfcs,  doing  irreparable  mis- 
chief to  owners  of  property  who  are  in  the  way.  In  Reading, 
the  plaintiffs'  dwelling  and  business  are  destroyed  to-day  in  lay- 
ing a  siding  to  an  iron-mill ;  to-morrow  another  citizen  may  be 
ruined  by  a  siding  to  an  ice-house ;  another,  by  one  to  a  tannery  ; 
and  so  on  indefinitely.  Other  companies  have  like  powers  as 
this  defendant.  In  Philadelphia,  dwellings  may  be  demolished 
in  running  sidings  to  sugar  refineries,  shoe  factories,  shops,  and 
sales-rooms,  and  other  private  places,  at  the  arbitrary  discretion 
of  the  several  boards  of  directors.  Outside  of  the  cities,  no 
man's  farm  will  be  secure  from  a  siding  to  any  stone-quarry  or 
other  private  place  whose  owner  may  be  favored  by  the  judg- 
ment of  a  board  of  directors.  I  am  not  convinced  that  it  was 
the  legislature's  intent  to  grant  such  rights,  and  do  not  believe 
they  have  been  granted.  But  if  within  the  words  of  the  statutes 
or  charters,  it  seems  to  me  a  gross  violation  of  the  citizen's 
right  that  his  private  property  should  be  violently  taken  for 
private  use." 

Thus  we  see  the  progress  that  has  been  made  in  Pennsylvania 
in  favor  of  the  extraordinary  rights  claimed  by  corporations  and 
persons  against  the  private  right  of  the  citizen.  First  the  legis- 
lative grant  was  justified  in  Harvey  v.  Thomas,  supra,  on  the 
ground  that  the  constitution  did  not  forbid  it ;  and  since,  on  the 
ground  that  the  use  was  public,  although  it  is  difficult  to  see 
where  the  general  public  could  be  interested.  It  would  seem  that 
the  public  would  be  quite  as  much  interested  in  the  issue  of  bonds 
to  aid  manufacturing  companies,  yet  it  is  uniformly  held  that  a 
statute  which  authorizes  a  town  to  issue  its  bonds  in  aid  of  the 
manufacturing  enterprises  of  individuals  is  void  because  the  taxes 
necessary  to  pay  the  bonds  would,  if  collected,  be  a  transfer  of 
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the  property  of  individuals  to  aid  in  the  projects  of  gain  and 
profits  of  others,  and  not  for  a  public  use,  in  the  proper  sense  of 
that  term.  Association  v.  Topeka,  20  Wall.  656 ;  Cole  v.  La 
Grange,  113  U.  S.  i  ;  Iron- Works  z/.  Town  of  Moundsville,  11 
W.  Va.  I. 

The  property  of  railroad  corporations,  in  so  far  as  concerns 
the  ownership  thereof,  and  the  profit  or  gain  be  made  from 
their  use,  is  to  all  intents  and  purposes  private  property, 
although  applied  to  a  use  in  which  the  public  have  an  interest. 
Railroad  Co.  v.  Railroad  Co.,  97  111.  506.  As  far  as  the  public  is 
concerned,  when  what  they  need  is  for  "  public  use,"  they  have  a 
right  to  invoke  the  exercise  of  eminent  domain ;  but  in  so  far  as 
that  which  concerns  them,  as  to  their  private  interests,  their  profits 
and  gains,  are  concerned,  they  stand  as  individuals,  or  as  merely 
private  corporations,  in  which  the  public  has  no  concem^and  for 
such  private  purposes  cannot  call  into  exercise  the  power  of 
eminent  domain. 

Stripped  of  all  the  dfsguises  thrown  around  the  case  of  the 
petitioner,  it  is  shown  that  its  object  is  to  condemn  the  land  of 
the  defendants  for  the  purpose  of  enabling  it  to  lay  a  siding, 
switch,  branch-road,  or  lateral  work  from  the  main  track  to  the 
Wheeling  Steel-Works,  a  few  hundred  feet  distant, 
^MBot'pvTiio.  f^^  ^^^  purpose,  as  stated  in  the  original  petition,  **of 
transporting  freights  to  and  from  said  steel  works 
over  the  petitioner's  said  railroad."  This  clearly  was  for  the  pri- 
vate accommodation  of  both  the  railroad  and  steel  works,  and 
to  make  the  private  business  of  both  more  profitable.  This  was 
not  for  a  public,  but  was  for  a  private  use,  and  the  taking  of  the 
property,  under  these  circumstances,  would  be  the  taking  of  pri- 
vate property  for  private  use,  which  is  clearly  prohibited.  The 
learned  counsel  for  defendant  in  error  in  his  brief  says:  "No 
deadlier  blow  could  be  aimed  at  the  industries  of  the  state  than 
that  which  this  jdefendant  asks  the  court  to  deal."  It  seems  to 
us,  if  railroad  corporations  were  permitted,  ad  libitum^  to  do 
what  this  defendant  in  error  asks  to  be  done,  "  no  deadlier  blow 
could  be  dealt  the  private  rights  of  the  citizen."  If  the  doctrine 
claimed  by  defendant  in  error  should  prevail,  then  corporations 
might  go  to  any  private  place  they  chose,  to  rolling-mills,  ice- 
houses, tanneries,  sugar  refineries,  brick-yards,  grocery  stores, 
etc.,  and  in  the  country,  to  stone  quarries,  coal  mines,  stock 
farms,  etc.,  and,  if  any  private  citizen  dared  to  stand  in  the  way, 
violently  wrest  his  property  from  him  for  their  mere  private 
gain.  In  such  a  state  of  affairs  the  so-called  protection  by  the 
constitution  to  the  rights  of  private  property,  by  the  arbitrary 
ruling  of  the  courts,  would  be  rendered  nugatory  and  void. 
The  mere  declaration  in  a  petition  that  the  property  is  to  be 
appropriated  to  public  use  does  not  make  it  so,  and  evidence 
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that  the  public  will  have  a  right,  to  use  it  amounts  to  nothing  in 
the  face  of  the  fact  that  the  only  incentive  to  ask  for  the  con- 
demnation was  private  gain,  and  it  was  apparent  that  the  gen- 
eral public  had  no  interest  in  it.  We  would  do  nothing  to 
hinder 'the  development  of  the  state,  nor  to  cripple  railroad  com- 
panies m  assisting  such  development,  but  at  the  same  time  we 
must  protect  the  property  rights  of  the  citizens.  All  that  to 
which  the  corporations  are  entitled  under  a  proper  construction 
of  the  law  they  will  receive  ;  but  they  must  not,  for  their  own 
gain  and  profit,  be  permitted  to  take  private  property  for  private 
Aise.  The  judgment  of  the  circuit  court  is  reversed,  and  the 
petition  dismissed. 
Green,  Snyder,  and  Woods,  JJ.,  concurred. 

Eminent  Domain— Nature  of  Rfght — Public  Use. — It  has  been  held  that 
where  there  is  direct  public  benefit,  it  is  not  necessary  in  order  to  con- 
stitute a  public  use,  that  the  improvement  contemplated  should  be 
directly  beneficial  to  the  whole  state,  or  if  the  people  of  a  particular  dis- 
trict contemplated  are  so  benefited  it  is  sufficient.  See  Ross  v.  Davis,  97 
Ind.  79 ;  O'Reilly  v.  Draining  Co..  32  Ind.  169;  Riche  v.  Bar  Harbor  Coi, 
75  Me.  91;  Talbot  v.  Hudson,  82  "Mass.  (16  Gray),  417;  De  Camp  v., 
Hibernia  R.  Co.,  47  N.  J.  L.  (8  Vr.)  43  ;  s.  c,  24  Am.  &  Eng.  R.  R.  Oas.  273; 
Matter  of  Bloomfield  &  R.  Gas  Light  Co.,  63  Barb.  (N.  Y.)437;  Ches- 
brough  V.  Com'rs.,  37  Ohio  St.  508. 

What  is  such  a  public  use  as  will  justify  the  exercise  of  the  power  of 
eminent  domain,  is  a  question  for  the  courts,  except  in  those  cases  where 
the  improvement  if  declared  to  be  for  a  public  use,  by  an  act  of  the  legis- 
lature, unless  it  manifestly  appears  by  the  provisions  of  such  act,  that  such 
improvement  will  have  no  tendency  to  advance  and  promote  public  use. 
See  Bankhead  v.  Browrt,  25  Iowa,  540;  also  Chaliiss  v,  Atchison  &  S.  F. 
R.  Co.,  16  Kan.  117;  Hazen  v,  Essex  Co.,  56  Mass.  (12  Cush.)  475;  Co. 
Comm'rs  of  St.  Louis  Co.  v.  Griswold,  58  Mo.  175 ;  Giesy  v,  Cincinnati 
W.  &  Z.  R.  Co.,  4  Oiiio  St.  308;  Smith  v,  Gould,  61,  Wis.  31 ;  s.  c.  2  Am. 
&  Eng.  Corp.  Cas.  424. 

Same — Railways — Branch  Road. — A  railway  is  in  general  such  a  public 
use  as  affords  just  ground  for  the  taking  of  private  property,  and  appro- 
priating it  to  such  use.  See  Aldrich  v,  Tuscombia  C.  &  D.  R.  Co.,  2  Stew. 
&  P.  (Ala.)  129;  s.  c,  23  Am.  Dec.  107;  4  Stew.  &  P.  (Ala.)  421 ;  San 
Francisco  A.  &  S.  R.  Co.  v.  Caldwell,  31  Cal.  367  ;  Bradley  v,-  New  York 
&  N.  H.  R.  Co.,  21  Conn.  294;  Whiteman  v.  Wilmington  &  S.  R.  Co.,  2 
Harr.  (Del.)  514 :  s.  c  33  Am.  Dec.  411  ;  Swan  v,  Williams,  2  Mich.  427  ; 
Weir  V.  St.  Paul  &  T.  R.  Co.,  18  Minn.  155  ;  Concord  R.  Co.  v.  Greely,  17 
N.  H.  47 ;  Buffalo  &  New  York  R.  Co.  v.  Brainard,  9  N.  Y.  loo;  Secombe 
V.  Milwaukee  &  St.  P.  R.  Co.,  90  U.  S.  (23  Wall.)  108;  bk.  23,  L.  ed.  67  ; 
Beekman  v.  Saratoga  &  S.  R.  Co..  3  Paige  Ch.  (N.  Y.)  45 ;  s.  c,  22  Am. 
Dec.  679,  and  note ;  Bloodgood  v.  Mohawk  &  H.  R.  Co..  14  Wend.  (N.  Y.) 
52;  s.  c,  I  Wend.  (N.  Y.)  93;  i  Am.  Dec.  313;  Louisville  C.  &  C.  R.  Co. 
V.  Chappell,  Rice  (S.  C.)  L.  383;  Buffalo  B.  B.  &  C.  R.  Co.  v.  Ferris, 
26  Tex.  588:  Olcott  V.  Fond  du  Lac  Co.,  83  U.  S.  (16  Wall.)  78;  bk,  21, 
L.  ed.  382  ;  Bonaparte  v.  Camden  &  A.  R.  (5).,  i  Baldw.  C.  C.  205 ;  Balti- 
more &  O.  R.  Co.  V,  Vaness,  4  Cr.  C.  C.  495. 

Where  railroads  are  constructed  and  operated  under  the  authority  of 
the  state  legislature,  either  by  corporations  or  joint  stock  companies  they 
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are  to  be  deemed  constructed  and  operated  for  the  public  use  or  benefit. 
See  Bradley  v.  N.  Y.  &  H.  R.  Co.,  21  Ct>nn.  294;  Renesselaer  &  S.  R.  Co. 
V.  Davis,  43  N.  Y.  142;  /n  re  Kerr,  42  Barb.  (N.  Y.)  121  ;  Beekman  t^, 
Saratoga  &  S.  R.  Co..  3  Paige  Ch.  (N.  Y.)  45;  Bloodgood  v.  Mohawk  &. 
H.  R.  Co..  14  Wend  (N.  Y.)  54;  s.  c.  18  Wend.  (N.  Y.)  17,  18;  Clark  «^. 
Rochester.  5  Abb.  (N.  Y.)  Pr.  124. 

The  manufacture  of  railroad  cars  is  not  a  public  use  and  necessarily  con- 
nected with  the  management  of  the  railroad  company,  so  that  it  may  con- 
demn land  therefor,  or  for  a  track  leading  thereto.  See  Eldridge  v. 
Smith,  34  Vt.  484,  But  whether  or  not  a  railroad  company  may  condemn 
lands  for  a  side  track  is  a  question  which  is  not  yet  settled ;  there  being 
many  cases  in  the  affirmative  and  also  in  the  negative.  See  as  to  the 
affiripative,  Sherman  v.  Buick,  32  Cal.  241  ;  Brewer  v.  Bowman.  9  Ga.  37 ; 
Robmson  v,  Swope,  12  Bush  (Ky.)  21  ;  News  Cent.  Coal  Co.  v.  Georgia 
Creek  Coal  Co..  37  Md.  537;  Geitz's  Case,  10$  Pa.  St.  547 ;  s.  c.  3  Am.  & 
Eng.  R.  R.  Cas.  186;  Cleveland  C.  &  P.  R.  Co.  v,  Speer.  56  Pa.  St.  325; 
Pittsburgh  v,  Pennsylvania  R.  Co.  48  Pa.  St.  359;  Pocopson  v.  Road,  16 
Pa.  St.  1$  ;  Harvey  v,  Thomas,  10  Watts.  (Pa.)  63;  s.  c.  36  Am.  Dec.  141. 
Holding  the  contrary  see  Bradley  v.  New  York  &  N.  H.  R.  Co.,  21  Conn. 
305 ;  Young  v.  McKenzie,  3  Ga.  31  ;  South  Chicago  R.  Co.  v,  Dix.  109  111. 
237 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  1 57 ;  Buffalo  &  N.  Y.  R.  Co.  v.  Brain- 
ard.  9  N.  Y.  100;  Taylor  z/.  Porter,  4  Hill,  (N.  Y.)  140;  s.  c,  40  Am.  Dec. 
274 ;  Reeves  v.  Treasurer  of  Wood  Co.,  8  Ohio  St.  333. 

In  Rochester  &  N.  H.  R.  Co.  v,  Babcock,  no  N.  Y.  119.  A  railroad 
company  filed  its  map  and  profile  for  a  right  of  way,  and  served  notice 
thereof  on  an  owner  of  land  over  which  it  passed.  Soon  thereafter  the 
owner  leased  the  right  of  way  on  the  premises  sought  to  be  taken  by  the 
railroad  company  to  another  railroad  company,  upon  which  to  lay  a 
switch  leading  to  a  brick-yard,  and  the  construction  of  the  switch  was 
immediately  begun.  The  switch  was  not  needed  for  the  general  purposes 
of  the  leasing  company,  nor  was  it  ever  completed  as  far  as  the  brick-yard. 
HeltU  that  the  occupation  of  the  premises  under  the  lease  was  not  for  such 
a  public  use  as  would  bar  condemnation  by  the  former  railroad  company. 

The  court  say  "  Lands  held  by  a  corporation,  but  not  used  for  or  nec- 
essary to  a  public  purpose,  but  simply  as  a  proprietor,  and  for  any  private 
purpose  to  which  they  may  be  lawfully  applied,  may  be  taken  as  if  held  by 
an  individual  owner.  In  r^  Commissioners,  66  N.  Y.  418.  The  need  of 
the  land  sought  in  aid  of  collateral  enterprises  remotely  connected  with 
the  running  or  operating  of  the  road  will  not  justify  an  assertion  of  the 
right  of  eminent  domain.  Railroad  Co.  v.  Davis,  43  N.  Y.  146.  The 
whole  subject  has  been  recently  and  fully  discussed.  In  re  Railway  Co.  108 
N.  Y.  375 ;  33  Am.  &  Eng.  R.  R.  Cas.  99.  and  the  limits  of  judicial  con- 
trol defined.  In  the  case  at  bar  the  lease  taken  was  brief  and  temporary; 
the  lessor  a  complaining  land  owner,  and  the  lessee  watching  a  compet- 
itor; the  building  of  the  switch  so  swift  and  prompt  as  to  indicate  a  de- 
sign of  obstruction;  the  purpose  asserted,  that  of  convenience  to  the 
owners  of  a  brick-yard,  in  which  no  public  use  was  involved  ;  even  that 
purpose  inchoate  and  barred  by  the  refusal  of  Mrs.  Emery,  and  the  brick- 
yard not  even  reached,  the  switch  needless  for  the  general  purposes  of  the 
company,  and  no  such  expected  use  asserted  ;  and  the  occupation  for  pri- 
vate gain,  and  for  individual  convenience.  A  switch  may  be  needed  for 
the  storage  of  cars,  or  making  up  of  trains,  or  for  access  to  docks,  ware- 
houses, and  elevators  open  to  public  use,  and  resulting  in  publie  accom- 
modation; but  nothing  of  the  kind  is  here  pretended,  and  it  is  even 
doubtful  whether  its  sole  utility  to  the  builders  was  anything  other  than 
as  an  obstruction." 
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Toledo,  Saginaw  &  Mackinaw  R.  Co. 

V. 

East  Saginaw  &  St.  Clair  R.  Co.  et  al. 

{Michigan  Supreme  Court,  Nov.  i,  1888.) 

Eminent  Domain— Railroads — Crossing  Other  Roads-- Petition. — An 
averment  in  a  petition  of  a  railroad  company  to  condemn  a  crossing  de- 
sired to  be  made  of  another  railroad,  which  states  that  it  is  necessary  for 
public  use  to  take  for  use  of  petitioners  the  property  described  therein,  is 
a  sufficient  averment  on  that  subject. 

Same — Petition — Sufficiency. — A  petition  of  a  railroad  company  to  take 
the  lands  of  another  company  for  crossing  purposes,  which  states  that  the 
petitioning  company  has  decided  that  the  property  m  question  is  neces- 
sary to  accommodate  the  tracks  proposed  and  to  develop  business  along 
its  line  is  sufiicient  on  that  subject. 

Same — Procedure — Commissioners  to  Condemn,  Where  Not  Refused. — On 
petition  to  condemn  lands  of  a  railroad  company  for  crossing  purposes, 
where  the  statutory  requisites  appear,  and  are  substantiated  before  the 
court,  the  appointment  of  commissioners  to  condemn  the  land  will  not  be 
refused  because  more  is  stated  in  the  {Petition  than  the  statute  requires. 

Same — Plat  of  Road—Crossing  Board— Jurisdiction. — Where  the  termi- 
nal branches  of  a  railroad  are  designated,  surveyed  and  mapp>ed  with  the 
main  line,  approved  by  a  majority  of  the  directors,  ancl  certified  as  essen- 
tial to  the  development  of  business  along  the  line  of  the  road,  it  is  suffi- 
cient to  give  the  state  crossing  board  jurisdiction. 

Same — Condemnation  Proceedings — Dismissal — Effect. — The  discontinu- 
ance of  condemnation  proceedings  as  to  one  point  of  crossing  does  not 
atfect  action  to  be  taken  as  to  other  points. 

Same — Map  and  Survey — Right  of  Way  of  Other  Roads — Condemnation. 
— When  the  map  and  survey  have  received  the  approval  of  the  state  cross- 
ing board  and  been  duly  filed,  the  rights  of  way  of  other  roads  may  be 
condemned  for  crossings,  as  in  the  case  of  private  property,  whether  the 
new  road  proceeds  through  the  place  to  the  terminal  points  by  one  or 
more  terminal  lines. 

Same — Branch  Road — When  Necessary  to  Public  Use. — Where  the  record 
shows  that  the  construction  of  branches  and  spur  tracks  laid  down  on  the 
map,  is  essential  to  any  successful  operation  of  the  petitioner's  road,  it 
must  be  held  to  be  necessary  for  public  use. 

Campbell  and  Morse,  JJ.,  dissent. 

Appeal  from  circuit  court,  Saginaw  county. 

Petition  of  the  Toledo,  Saginaw  &  Mackinaw  R.  Co.  against 
the  East  Saginaw  &  St.  Clair  R.  Co.  and  the  Flint  &  Pere  Mar- 
quette R.  Co.  for  the  appointment  of  commissioners  to  condemn 
a  crossing  desired  to  be  made  by  petitioner  over  respondents' 
road.  Commissioners  appointee!,  report  made  and  sustained, 
and  respondents  appeal.  How.  St.  Mich.  §  3332,  provides  that 
a  petition  for  the  appointment  of  commissioners  shall  state  that 
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the  company  has  surveyed  the  route  of  its  proposed  road,  and 
made  a  map  thereof.     Further  facts  appear  in  the  opinion. 
IVm.  Z.  Webber  and  Wisner  &  Draper  for  appellants. 
John  A.  Edget  for  appellee. 

Sherwood,  C.  J. — The  petitioner  in  this  case  is  a  railroad 
company,  organized  and  incorporated  under  the  general  laws  of 

'  this  state,  approved  May  i,  1873.     By  the  articles  of 

association  the  company  is  authorized  to  construct 
and  maintain  its  road  from  Durand,  in  the  county  of  Shiawassee, 
through  Saginaw,  to  Mackinaw  City,  in  the  county  of  Cheboy- 
gan ;  and  it  is  averred  in  the  petition  that  it  is  the  bona  fide  in- 
tention of  the  company  to  construct  the  entire  road  between 
the  places  named,  including  all  branch  lines  and  spur  tracks  con- 
nected therewith  in  East  Saginaw;  that,  for  the  purposes  of 
construction,  it  has  divided  the  distance  between  said  places  in 
two  sections.  The  first,  and  the  first  intended  to  be  constructed, 
extends  from  Durand  to  the  Saginaw  river,  in  the  city  of  East 
Saginaw.  The  petitioner  further  avers  that  the  company  has 
surveyed  the  route  of  its  proposed  line  of  road  from  the  south 
line  of  Saginaw  county  to  the  Saginaw  river,  in  the  city  of  Elast 
Saginaw,  and  have  made  a  map  and  survey  thereof,  by  which 
the  route  of  said  railroad,  and  of  the  several  branches  and  spur 
tracks  thereof  in  the  city  of  East  Saginaw,  is  designated ;  and 
that  it  has  adopted  said  map  and  survey,  and  located  its  road, 
with  branches  and  spur  tracks,  according  thereto.  That  the 
northward  track  thus  located  crosses  the  East  Saginaw  &  St. 
Clair  R.,  near  Maple  street,  in  East  Saginaw,  and  runs  thence 
to  the  intersection  of  Brewster  and  Franklin  streets,  and  thence 
along  Franklin  and  Thompson  streets  to  the  Saginaw  river,  and 
is  designated  on  the  map  as  the  petitioner's  main  line.  That 
the  more  southerly  branch  of  said  road,  by  a  curve  of  4  degrees 
and  62  minutes,  crosses  Maple  street,  south  of  Euclid  street,  in 
said  city ;  and  from  thence  westerly,  across  Washington  avenue, 
near  Sidney  street,  where  said  proposed  line  of  road  again 
branches,— one  track  going  in  a  south-westerly  direction,  cross- 
ing Curtis,  Newton,  Webber,  Sherman,  and  Mackinaw  streets, 
at  its  intersection  with  Clinton ;  thence  across  Eaton  street  to  a 
point  in  King  street,  crossing  the  East  Saginaw  &  St.  Clair  R. 
at  the  intersection  of  Saginaw  and  King  streets;  and  thence 
along  King  street  to  its  southerly  terminus  of  the  same,  crossing 
the  several  spurs  of  King-Street  track  of  the  East  Saginaw 
&  St.  Clair  R.,  which  leads  therefrom  to  the  mills  and  manufac- 
tories situate  on  the  westerly  side  thereof, — and  is  designated  as 
the  **  King-Street  Branch  '*  of  petitioner's  road.  That  a  second 
track  from  the  point  of  divergence,  near  Washington  avenue  and 
Sidney  street,  runs  on  a  curve  to  the  northwest,  crosses  the  track 
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of  the  East  Saginaw  &  St.  Clair  R.  near  the  end  of  the  Emer- 
son bayou,  and  running  to  the  westerly  bank  of  the  same,  and 
from  thence  north-easterly,  along  said  bayou,  to  the  terminus  on 
the  "  Middle  Ground,"*  so  called,  situated  between  the  Saginaw 
river  and  Emerson  bayou ;  this  track  being  designated  as  the 
**  Middle-Ground  Branch  "  of  petitioner's  road.  That  the  com- 
pany has  decided  that,  in  order  to  develop  the  business  along 
the  line  of  its  road,  it  is  expedient  to  build  and  finish  the  branch 
line  above  described  at  the  same  time  and  as  fast  as  the  main 
line.  And  it  further  avers  that  the  building  of  the  branches  is 
necessary  to  obtain  a  location  upon  the  river  front  on  Saginaw 
river,  and  to  accommodate  the  business  and  shipping  interests 
of  the  city  on  said  river.  That  the  map  and  survey  shows  the 
particular  crossings  to  be  made  as  selected,  and  of  the  tracks  of 
other  roads  with  petitioner's  main,  branch,  and  spur  tracks,  and 
that  such  map  has  been  approved  by  the  state  board,  after  notice 
to  parties  interested,  and  a  full  hearing  of  the  matter  before 
them,  including  the  branches  and  spur  tracks ;  and  such  approval 
is  indorsed  on  the  same,  and  has  been  filed  with  the  proper  cer- 
tificate of  the  directors,  indorsed  thereon,  that  the  company  has 
located  the  road,  according  to  said  map  and  survey,  with  the 
register  of  deeds  at  Saginaw  county.  The  petitioner  further 
shows  that  the  state  crossing  board  has  determined  the  grade 
for  said  crossings  of  petitioner's  roads,  branches,  and  $purs,  and 
has  designated  the  switches  and  kind  of  frogs  to  be  used  at  such 
crossings,  and  in  what  manner  the  expense  is  to  be  borne  in 
making  and  maintaining  such  crossings ;  and  has  determined  the 
stop  of  trains  to  be  made  before  making  a  crossing  of  the  road 
when  completed,  and  what  precautions  shall  be  taken,  and  at 
whose  expense  be  maintained,  to  prevent  accidents  at  such 
crossings.  The  petitioner  further  alleges  that  it  has  obtained 
the  consent  of  the  common  council  of  East  Saginaw  to  lay  its 
track  in  King  street.  Petitioner  further  shows  that  it  desires  to 
cross  with  its  road  and  branches  and  spur  tracks  the  defendants' 
roads  and  spurs,  and  to  acquire  the  right  to  do  so ;  and  petitioner 
further  alleges  "  that  it  is  necessary,  for  the  purpose  of  construct- 
ing, building,  and  operating  the  King  street  branch  of  its  said 
railroad,  to  cross  at  grade,  and  at  an  angle  of  14  deg.  to  the 
center  line  thereof,  the  main  tracks  of  the  East  Saginaw  &  St. 
Clair  road,  at  the  intersection  of  King  and  Saginaw  streets,  and 
also  to  cross  at  such  angle,  to  the  center  line  thereof,  as  their 
bearing  course  shall  require,  the  several  spur  tracks,  leading 
westwardly  on  King  street  from  said  main  tracks,  at  the  place 
and  in  the  manner  specified  in  the  said  order  of  the  state  board 
hereinbefore  recited, — all  substantially  as  shown  in  the  map 
hereto  annexed,  and  made  part  of  this  petition.  And  to  that 
end,  to  acquire  the  right  and  privilege  to  make  use  of  that  part 
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of  said  King  street  occupied  by  the  tracks  of  the  East  Saginaw 
&  St.  Clair  R.,  for  the  purpose  of  constructing  and  operating 
your  petitioner's  said  railroad  across  the  main  and  spur  tracl^ 
and  right  of  way  of  said  East  Saginaw  and  St.  Clair  R.,  in  said 
street,  at  the  point  designated  in  your  petitioner's  said  map  as 
the  points  of  intersection  or  crossing  said  main  and  spur  tracks ; 
also  the  right  to  cut  the  rail  of  the  said  main  track  and  spurs  at 
the  several  points  of  intersection  of  your  petitioner's  proposed 
road  therewith,  and  to  insert  therein  suitable  crossing  frogs  at 
the  grade  thereof,  and  to  erect  and  maintain  the  safety  gates  at 
the  several  spur  crossings,  in  the  manner  required  by  the  said 
order  of  the  state  board ;  together  with  the  right  to  pass  and 
repass  your  petitioner's  trains  of  cars  on  and  over  said  main 
track  and  spurs.  And  your  petitioner  avers  that  the  taking  of 
said  right,  privileges,  easement,  and  property  in  and  over  said 
East  Saginaw  &  St.  Clair  R.,  and  its  said  spur  tracks,  to  the 
extent,  in  the  manner,  and  for  the  purppse  so  stated,  is  neces- 
sary for  the  public  use.  Your  petitioner  further  shows  that  it 
desires  to  acquire  the  right  to  cross,  with  the  Middle-Ground 
branch  of  its  said  railroad,  the  said  East  Saginaw  &  St.  Clair  R., 
at  grade,  at  the  point  and  angle  designated  for  such  crossing  in 
said  map  hereto  attached,  and  made  part  of  this  petition." 
Petitioner  t;hen  gives  a  particular  description  of  the  lands  re- 
quired for  the  right  of  way  and  crossing,  and  the  particular  in- 
terests it  seeks  to  obtain  therein  for  such  use ;  and  petitioner 
expressly  avers  that  the  taking  of  said  land,  and  the  privileges 
asked  for  therein,  is  necessary  for  public  use,  and  to  the  extent 
stated.  That  the  East  Saginaw  &  St.  Clair  R.  Co.  has  its  offices 
in  Eeist  Saginaw,  and  is  the  owner  of  the  East  Saginaw  &  St. 
Clair  R.  That  the  Flint  &  Pere  Marquette  R.  Co.  is  in  posses- 
sion of  and  operating  said  East  Saginaw  &  St.  Clair  R.  Co.,  and 
is  the  lessee  thereof.  That  petitioner  has  been  unable  to  agree 
with  the  owners  of  and  parties  interested  in  said  premises,  for 
the  premises  and  rights  it  desires,  and  to  cross  the  track  and 
acquire  the  right  of  way  over  defendant's  railroad  in  King  street, 
or  any  of  the  several  spurs  diverging  from  the  Spring  street  track, 
in  manner  and  form  as  set  out  in  the  petition,  or  to  acquire  title 
thereto,  or  to  the  right  of  use  in  said  premises  described,  for  the 
purpose  of  crossing  with  its  said  Middle-Ground  Branch  R,,  be- 
cause said  defendants  deny  all  legal  right  on  the  part  of  petitioner 
to  take  said  premises  for  the  purpose  stated,  and  refuse  to  nego- 
tiate on  any  basis  whatever.  Petitioner  prays  for  the  appoint- 
ment of  commissioners  to  condemn  the  land  ;  to  determine  the 
necessity  for  taking  for  public  use  for  the  Middle-Ground  branch 
of  petitioner's  road ;  also  the  necessity  for  taking  for  public  use 
the  rights  of  crossing,  with  petitioner's  King  street  branch  of  its 
railroad,  the  main  track  of  the  East  Saginaw  &  St.  Clair  R., 
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located  in  King  street,  and  its  several  spur  tracks,  diverging 
westerly  therefrom,  together  with  the  other  rights  and  privileges 
incidental  to  such  crossing ;  and  to  appraise  and  determine  the 
damage  and  compensation  to  be  allowed  therefor  to  the  owner 
thereof  and  the  operating  mortgagee. 

The  respondents  appeared,  each  by  its  own  attorneys,  and 
made  their  joint  answer  to  the  petition,  and  give,  among  other 
reasons  why  the  prayer  of  said  petition  should  be  denied,  the 
following :  "  First,  There  has  been  no  map  filed  in  the  office  of 
the  register  of  deeds  of  Saginaw  county  showing  the  line  of  road 
of  said  petitioner,  and  certified  to  by  a  majority  of  the  directors 
of  said  company,  over,  across,  or  along  the  property  sought  to 
be  acquired  by  said  petition.  Second.  There  has  been  no  order 
made  by  the  railroad-crossing  board,  mentioned  in  said  petition, 
in  any  case  where  said  board  had  jurisdiction  ;  and  the  order  to 
which  said  petition  refers,  so  far  as  it  relates  to  the  property 
sought  to  be  condemned  in  this  proceeding,  is  utterly  without 
force,  and  void,  as  having  been  made  without  any  jurisdiction 
whatever.  Third.  And  the  said  East  Saginaw  &  St.  Clair  R.  Co. 
avers  that  no  notice  was  given  to  it  by  the  said  railroad-crossing 
board,  nor  was  any  hearing  had  at  which  it  was  represented 
concerning  the  approval  of  the  map  referred  to  in  said  petition. 
Fourth.  It  is  not  pretended  that  any  part  of  the  property  sought 
to  be  taken  by  this  proceeding  is  necessary  for  the  construction 
of  the  petitioner's  said  railroad,  the  said  track  being  alleged  to 
be  a  spur,  or  branch  ;  and  these  respondents  deny  that  there  is 
any  power  or  right,  under  the  general  railroad  law,  to  take 
property  and  rights  by  condemnation  for  private  purposes,  and 
aver  that  the  purpose  sought  to  be  served  by  the  taking  of  the 
rights  specified  is  a  private  purpose.  Fifth.  And  these  respond- 
ents deny  that  the  city  of  East  Saginaw  had  anything  to  grant 
to  the  petitioner, — any  rights  whatever  upon  King  street, — and 
aver  that  these  respondents  are  in  possession  of  said  King  street 
under  the  rights  heretofore  granted  by  the  proper  municipal 
authorities  of  the  territory  where  the  street  is  situated,  and  has 
constructed  its  spurs  and  branches,  and  is  using  the  same  now 
as  a  part  of  the  main  line  of  the  said  East  Saginaw  &  St.  Clair 
R.,  and  that  the  use  by  the  said  East  Saginaw  &  St.  Clair  R. 
is  necessary  for  a  public  use,  and  that  the  territory  sought 
to  be  taken  by  the  said  petitioner  is  territory  which  is  now 
occupied  by  these  respondents  for  a  public  purpose  and  public 
use,  and  deny  the  right  of  the  petitioner  to  take  property  already 
subjected  to  a  public  use  for  their  use.  Sixth.  These  respond- 
ents deny  that  the  petitioner  has  any  right  to  proceed  to  con- 
demn property  or  to  build  spurs  or  branches  for  the  develop- 
ncient  of  business,  prior  to  the  construction  of  the  main  line. 
Seventh.  These  respondents  expressly  aver  that  the  order  made 
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by  the  said  railroad-crossing  board,  referred  to  in  said  petition, 
was  utterly  without  jurisdiction,  and  that,  in  assuming  to  exer- 
cise powers  legally  conferred  upon,  it  the  said  board  exceeded 
its  jurisdiction ;  and  that  the  order  made  by  said  board  in  the 
premises  is  absolutely  null  and  void,  for  the  reasons  in  that 
behalf  hereinbefore  given.  Eighth.  That  the  stalute  which 
authorizes  the  making  of  a  survey  of  a  line  of  road  refers  to  a 
single  line,  and  does  not  contemplate  a  system  of  branches  and 
spurs  radiating  in  various  directions  from  said  main  line ;  and, 
as  the  rights  and  property  sought  to  be  acquired  by  this  petition 
are  not  upon  any  part  of  the  line  or  route  of  the  road  of  said 
petitioner,  the  statute  confers  no  authority  to  proceed  before 
commissioners  or  a  jury  for  condemnation.  Ninth,  The  map 
upon  which  said  board  of  railroad  crossings  assumed  to  act  was 
a  map  which  was  approved  only  by  the  directors  as  a  map  of 
the  main  line  of  road ;  and  nothing  upon  said  map  indicated  an 
approval  by  the  directors  of  any  spurs  or  branches.  Tenth, 
That  the  use  which  the  petitioner  seeks  to  make  of  the  spur 
tracks  and  branches  alluded  to  is  a  mere  private  use,  for  freight 
tracks  only.  That  the  petitioner  has  no  expectation  of  using 
the  same  for  passenger  trains,  but  designs  to  treat  them  as  yard- 
tracks,  for  the  private  purpose  of  receiving  freight  for  trans- 
portation from  private  parties  at  less  expense  than  to  do  so  in 
the  ordinary  way  of  drayage.  Eleventh,  That  the  statute  no- 
where gives  the  petitioner  the  right  to  take  the  property  and 
right  of  way  of  these  respondents,  except  for  the  purpose  of 
crossing  with  its  main  line  of  road,  and  no  such  crossing  is 
sought  by  this  petition.  Twelfth,  That  the  statute  nowhere 
gives  the  petitioner  the  right  to  take  the  facilities  and  fran- 
chises which  belong  to  the  respondents  upon  King  street,  and 
convert  them  to  its  own  use.  Thirteenth,  That  the  said  peti- 
tion is  untrue  and  insufficient  in  its  allegations  to  entitle  the 
petitioner  to  any  order  for  the  appointment  of  commissioners  : 
and  these  respondents  pray  that  the  same  may  be  dismissed. 
Fourteenth,  Respondents  further  state  that  the  said  petition 
does  not  properly  describe  the  property  and  rights  and  fran- 
chises sought  to  be  taken  at  the  proposed  crossing  by  its  King- 
street  branch  of  the  said  East  Saginaw  &  St.  Clair  R.,  nor  at 
the  proposed  crossings  of  the  seven  branch  or  spur  tracks  ex- 
tending from  said  East  Saginaw  &  St.  Clair  R.,  in  King  street;, 
nor  docs  it  properly  describe  the  property,  rights,  and  franchises 
sought  to  be  taken  at  the  crossing  by  what  is  termed  in  the 
petition  *  Middle-ground  Branch,' — all  said  description  being 
indefinite,  uncertain,  and  insufficient.  Fifteenth,  Respondents 
further  state  that  the  said  petition  is  not,  in  its  allegations,  in 
conformity  with  the  statute  in  such  case  made  and  provided. 
Sixteenth,  It  is  not  competent  in  law  to  petition  for  more  than 


Digitized  by 


Google 


SKINEDsT  DOMAIN— RAILROADS— -CROSSING  OTHER  ROADS.  659 

one  crossing  in  one  application,  and  this  petition  embraces  nine 
crossings." 

These  several  reasons  were  preceded  by  a  denial  of  the  truth 
of  the  averments  of  the  petition.  Testimony  was  taken  before 
the  court  upon  the  hearing  of  complainant's  petition,  in  which  it 
appears  that  the  defendants  had  notice  of  the  hearing  before 
the  state  railroad-crossing  board  in  the  matter  of  the  approval 
of  the  map ;  that  their  representatives  attended  the  meeting,  and 
took  part  in  the  same,  and  raised  no  question  as  to  want  of  suffi- 
cient and  proper  notice  at  that  time.  The  evidence  also  tended 
to  show '  that  the  rights  of  way  for  the  petitioner's  road  had 
mostly  been  obtained  JFrom  East  Saginaw,  south  to  within  two 
and  one-half  miles  of  Durand,  its  southern  terminus;  that  a 
contract  for  the  entire  line  of  road,  including  all  branch  lines 
and  spur  tracks,  had  been  let,  including  the  building  of  bridges, 
docks,  terminal-points,  and  depots,  and  everything  required  to 
fit  the  road  for  operation ;  that  12  miles  of  the  roadway  was 
ready  for  the  ties  ;  and  the  said  Middle-ground  branch  had  been 
partly  graded,  down  to  the  East  Saginaw  &  St.  Clair  R.  track 
and  crossing.  The  testimony  tends  to  show,  further,  that  the 
**  Middie-ground,"  so  called,  lies  between  Emerson's  bayou  and 
the  Saginaw  river,  and  is  capable  of  being  made  navigable  for 
vessels  of  all  classes,  and  it  is  the  design  to  construct,  upon  this 
place,  docks,  slips,  and  storehouses  requisite  for  a  water  terminus ; 
that  the  main  line  is  largely  to  be  furnished  with  its  freight  from 
this  branch  ;  that  the  traffic  will  be  of  a  bulky  nature,  such  as 
coal,  stone,  and  wheat,  coming  to  the  main  line ;  and  going  out 
on  the  main  line  will  be  lumber,  lath,  salt,  shingles,  and  timber, 
and  other  forest  products ;  and  the  main  line  will  be  greatly 
dependent  at  all  times  for  its  freight  upon  these  branches  and 
spur  lines,  for  its  business ;  and  that  all  these  bulky  articles  must 
go  to  the  river  front,  and  not  to  a  central  warehouse,  to  make 
the  business  of  any  profit,  or  successful,  and  there  is  no  other 
location  so  eligible  as  this  "  Middle-ground"  for  the  purpose 
mentioned;  that  by  the  action  of  the  defendants  in  refusing  to 
allow  the  crossing  of  the  tracks,  the  contract  for  the  completion 
will  be  greatly  delayed,  as  the  completion  of  the  branches  is  of 
great  assistance  in  bringing  in  material  for  the  construction  of 
the  main  line,  the  delay  of  which  is  a  great  damage  to  the 
public;  that  96  per  cent  of  the  salt  product  of  the  Saginaw 
river,  amounting  to  18,000,000  barrels  per  year,  is  handled  by 
the  Michigan  Salt  Association ;  and  that,  of  the  750,000,000  feet 
of  lumber  manufactured  at  the  Saginaw  mills,  250,000,000  feet 
in  1887  were  shipped  by  rail,  and  that  it  is  believed  that,  in 
1888,  300,000,000  will  be  so  shipped,  and  that  it  is  impossible  to 
dray  to  central  stations  such  quantities  for  the  purpose  of  ship- 
ment ;  that  it  can  only  be  done  by  the  use  of  spur  lines  to  man- 
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ufactories  where  the  articles  are  produced  ;  that  the  tonnage  of 
the  salt  and  lumber  alone  in  the  Saginaw  valley  exceeds  the 
entire  tonnage  of  the  wheat  crop  of  the  two  states  of  Wisconsin 
and  Minnesota  combined,  and  that  a  very  great  public  interest 
will  be  subserved  by  the  increase  of  transportation  tp  be  fur- 
nished by  the  construction  of  petitioner's  road,  with  its  branches 
and  spurs  ;  that,  in  addition  to  the  interest  generally  subserved 
by  the  proposed  Middle-ground  terminal,  it  is  necessary  to 
accommodate  the  mills  and  salt-manufactories  and  lumber-yards 
and  the  furniture  companies,  in  removing  their  products.  The 
circuit  judge,  upon  such  hearing,  overruled  all  objections  made 
by  respondents,  so  far  as  they  relate  to  the  Middle-ground 
branch  of  petitioner's  railroad,  and  appointed  commissioners  to 
ascertain  and  determine  the  necessity  for  taking  for  the  public 
use  the  real  estate,  rights,  and  easements  necessary  for  operating 
said  branch,  and  to  determine  the  compensation  and  damages  of 
respondents  which  petitioner  should  pay  therefor ;  and  the  court 
further  denied  the  application  relating  to  the  King-street  branch, 
whereby  it  sought  to  enforce  a  crossing  of  the  respondent's  road 
at  King  street  where  it  intersects  Saginaw  street,  and  to  cross 
the  seven  spur  tracks  of  respondent's  road,  leading  westerly  in 
King  street  from  the  main  track.  The  order  entered  by  Judge 
Gage  in  the  matter  will  be  found  in  the  margin.* 

*  The  court  finds  that  no  sufficient  cause  has  been  shown  against  the 
granting  of  the  prayer  of  the  petition  so  far  as  relates  to  the  appointment 
of  commissioners  to  ascertain  and  determine  the  necessity  for  taking  the 
property,  rights,  and  easements  alleged  in  the  petition  to  be  necessary  for 
the  building  and  operating  of  petitioner's  railroad,  described  and  desig- 
nated in  the  petition  as  the  "  Middle-ground  Branch,"  in  manner  and 
form  therein  recited;  and  it  is  therefore  ordered  that  all  objections  raised 
by  respondents  to  said  petition,  so  far  as  the  same  relate  to  said  "  Middle- 
ground  Branch"  of  petitioner's  proposed  railroad,  be  and  the  same  are  here- 
by overruled  ;  and,  respondents  not  demanding  a  jury,  it  is  further  ordered 
that  Charles  W.  Grant,  D.  F.  Rose,  and  D.  A.  Pettibone,  three  disinter- 
ested and  competent  freeholders  of  Saginaw  county,  be  and  they  are 
hereby  appointed  commissioners,  agreeable  to  the  prayer  of  said  petition, 
to  ascertain  and  determine  the  necessity  for  taking  for  the  public  use  the 
said  real  estate,  rights,  and  easements  alleged  by  petitioners  to  be  neces- 
sary for  the  building  and  operating  of  the  said  '*  Middle-ground  Branch" 
of  its  railroad ;  and,  in  the  event  they  determine  that  it  is  necessary  to 
so  take  the  same,  to  appraise  and  determine  the  compensation  and  dam- 
ages to  be  allowed  and  paid  therefor  by  petitioners  to  respondents, — all  in 
manner  and  form  as  more  fully  set  out  in  said  petition,  and  reference  to 
which  is  for  greater  certainty  hereby  made.  And  such  commissioners 
are  directed  to  first  meet  at  the  court-house  in  the  city  of  Saginaw,  on 
the  6th  day  of  January,  a.d.  1888,  at  9  o'clock  a.m.,  then  and  there  to 
enter  upon  their  duties  under  this  appointment.  The  court  further  finds 
and  determines  that  the  application  of  the  petitioner  to  acquire  the  right 
to  cross  with  its  "  King-street  Branch"  railroad  the  main  track  of  the  East 
Saginaw  &  St.  Clair  R.  at  the  intersection  of  King  and  Saginaw  streets, 
and  also  to  cross  the  several  spur  tracks,  seven  m  number,  leading  west- 
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Commissioners  were  duly  appointed  in  pursuance  of  the 
order  made  in  the  matter  relating  to  the  Middle-ground  branch  ; 
and  on  the  hearing  before  them,  all  the  parties  were  represented, 
and  testimony  was  taken  upon  both  sides.  But  one  witness, 
however,  on  each  side  was  sworn.  The  commissioners  viewed 
the  premises,  and,  after  hearing  the  testimony,  determined 
**  that  it  is  necessary  to  take  for  the  public  use,  to  wit,  at  the 
head  of  *  Emerson  Bayou,'  so  called,  in  the  city  of  East  Saginaw," 
the  property,  rights,  and  premises  mentioned  in  the  petition, 
sought  to  be  condemned  for  the  use  of  respondents'  road ;  and 
assessed  respondents'  damages  at  the  sum  of  $150,  which  they 
awarded  to  respondents  jointly. 

To  the  confirmation  of  this  report  of  the  commissioners,  the 
respondents  appeared  by  their  counsel,  and  made  the  following 
objections : 

''First.  There  is  no  law  authorizing  the  taking  of  the  property 
and  crossing  of  defendants'  road  for  the  purpose  set  forth,  and 
as  prayed  for  in  said  petition.  Second.  The  appointment  of 
said  commissioners  was  against  respondents'  rights,  and  was 
without  authority  of  law.  Third.  Under  the  evidence  before 
the  court,  and  the  law  of  the  land,  the  court  had  no  authority  to 
appoint  said  commissioners,  and  no  right  to  act  in  the  premises 
was  conferred  upon  said  commissioners  by  the  order  appointing 
them.  Fourth.  The  evidence  taken  before  the  court  upon  the 
hearing  of  the  petition  for  the  appointment  of  commissioners 

wardly  in  King  street  from  the  main  track  of  said  respondent  company's 
railroad,  in  manner  and  form  prayed  by  its  petition,  is  to  be  regarded  and 
treated  as  an  entire  and  indivisible  proceeding  ;  that,  under  the  proofs  in 
the  case,  so  much  of  King  street,  so-called,  as  lies  south  of  the  Ann  Arbor 
Salt  ft  Lumber  Co.'s  plat,  and  the  north  of  the  north  line  of  the  Derby 
addition  to  the  city  of  East  Saginaw,  and  within  the  limits  of  which  five 
of  the  spur  tracks  of  respondents'  railroad  sought  to  be  crossed  by  peti- 
tioner are  situate,  has  not  been  at  any  time  lawfully  laid  out,  and  is  not 
now  a  lawful  public  street  in  which  the  common  council  of  the  city  of 
East  Saginaw  could  grant  petitioner  right  of  way,  but  it  is  in  partHhe 
private  property  of  the  respondent  company  ;  and  that,  as  a  result  of  this 
finding,  it  is  ordered  that  the  said  application  of  the  petitioners  in  this 
cause,  so  far  as  it  relates  to  the  "  King-street  Branch"  of  its  proposed 
railroad,  in  manner  and  form  as  now  presented  by  the  petition,  be  and 
the  same  is  hereby  denied.  But  this  finding  and  order  is  not  intended 
and  shall  not  be  construed  as  passing  upon  or  determining  against  the 
rights  of  petitioner  to  obtain  the  crossing  of  said  respondents'  main  track 
at  the  intersection  of  King  and  Saginaw  streets,  or  the  two  spur  tracks 
next  south  of  such  intersection  which  lead  westwardly  from  said  main 
track,  in  that  portion  of  King  street  north  of  the  south  line  of  said  Ann 
Arbor  Salt  &  Lumber  Co.'s  addition,  nor  to  determine  any  right  of  either 
petitioner  or  respondents  in  said  portion  of  King  street  last  specified,  nor 
m  anywise  to  preclude  the  petitioner  from  at  any  time  hereafter  proceed- 
ing bv  petition  in  proper  torm  to  acquire  such  right  in  said  street  as  it 
may  lawfully  be  entitled  to  acquire  therein. 

C.  H.  Gage,  Circuit  JtK^ 
80  A.  A  E.  R.  R.  Cas.— 86 
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did  not  show  that  the  taking  of  the  respondents*  property  was 
necessary  for  public  use,  but,  on  the  contrary,  the  evidence 
affirmatively  showed  that  such  necessity  did  not  exist.  Fifth. 
The  court  having  determined  that,  as  to  so  much  of  said  peti- 
tion as  referred  to  King  street,  the  prayer  for  the  appointment 
of  commissioners  must  be  denied  ;  and,  having  so  ordered,  there 
was  no  authority  for  the  appointment  of  commissioners  upon 
what  is  called  in  the  said  petition  the  *  Bayou  Branch,*  and  the 
court  erred  in  appointing  such  commissioners,  and  they  were 
without  authority  to  act.  Sixth,  The  evidence  taken  before 
isaid  commissioners  did  not  show  that  the  taking  of  the  property 
in  question  was  necessary  for  the  public  use,  but,  on  the  contrary, 
showed  that  no  necessity  existed.  Seventh,  The  evidence  before 
the  commissioners  showed  that  no  part  of  the  line  of  petitioner's 
railroad  was  in  operation  or  constructed,  and  no  ties  or  iron  had 
yet  been  laid  upon  any  part  of  it. 

"  Wm.  L.  Webber,  Attorney  for  F.  &  P.  M.  R.  Co. 

"  WiSNER  &  Draper,  Attorneys  for  E.  S.  &  St.  C.  R.  Co.** 

The  report  of  the  commissioners  was  duly  confirmed  by  the 
circuit  judge. 

Respondents  have  taken  their  "  appeal  from  the  appraisal  and 
report  of  the  commissioners  in  this  matter,  and  from  the  pro- 
ceedings in  said  matter,  and  confirmation  of  said  commissioners, 
and  specify  the  following  objections  as  grounds  and  reasons  for 
appeal  :** 

^^  First.  That  the  circuit  court  has  no  power  or  jurisdiction  to 
appoint  the  commissioners  in  this  matter.  Second.  That,  under 
the  evidence  taken  upon  the  hearing  for  the  appointment  of 
commissioners,  the  court  was  not  authorized  to  make  such  ap- 
pointment, and  the  order  appointing  the  same  was  erroneous, 
and  against  the  right  of  respondents.  Third,  That  the  circuit 
court  was  not  authorized  to  appoint  said  commissioners,  and 
erred  in  so  doing ;  because  it  affirmatively  appeared,  upon  the 
hearing  of  the  petition  for  their  appointment,  that  the  taking 
of  the  respondents*  property  for  crossing  purposes  was  not 
necessary  for  the  public  use,  and  because  it  affirmatively  ap- 
peared that  the  building  of  the  spur  track  in  question,  and  the 
taking  of  respondents*  property  for  crossing  purposes,  had  not 
been  found  necessary  to  develop  business  along  the  petitioner*s 
line  of  road,  and  that  no  part  of  petitioner*s  railroad  was  in 
operation,  nor  had  any  ties  or  rails  been  laid  upon  any  part  of 
the  same.  Fourth.  That  the  circuit  court  erred  in  appointing 
said  commissioners,  and  that  the  order  appointing  the  same  was 
unauthorized,  because  :  {a)  there  had  been  no  order  made  by  said 
railroad-crossing  board,  at  any  time,  in  this  matter,  where  said 
board  had  jurisdiction  ;  {b)  the  purpose  of  taking  the  rights 
sought  to  be  taken  by  the  petition  was  a  private,  not  a  public. 
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purpose ;  (c)  that  petitioner  had  no  right  to  condemn  property 
to  build  spurs,  or  branches,  for  the  development  of  business, 
before  it  had  any  part  of  a  main  line  constructed ;  (d)  the  order 
alleged  in  said  petition  to  have  been  made  by  the  railroad-cross- 
ing board  was  made  before  it  had  been  found  necessary  to 
develop  bysiness  along  petitioner's  line  of  road,  that  any  spur 
track  or  branch  should  be  constructed,  and  before  the  board  of 
directors  of  petitioner  had  judged  or  determined  that  there  ex- 
isted such  necessity,  or  that  it  was  expedient  to  build  any  spur 
or  branch.  Fifth,  The  court  having  determined  and  ordered 
th^t  the  prayer  of  said  petitioner,  in  so  far  as  it  related  to  the 
King-street  branch,  must  be  denied,  there  was  no  authority  for 
the  appointment  of  commissioners  upon  what  is  called  in  said 
petition  the  *  Middle-ground  Branch.'  The  court  erred  in  ap- 
pointing said  commissioners,  and  they  were  without  authority 
to  act.  Sixth,  The  evidence  taken  before  said  commissioners 
did  not  show  that  the  taking  of  the  property  in  question  was 
necessary  for  the  public  use,  but,  on  the  contrary,  showed  that 
no  such  necessity  existed  ;  and  the  finding  of  said  commissioners 
in  that  behalf  was  arbitrary  and  unjustifiable,  and  against  the 
rights  of  respondents.  Seventh,  The  evidence  taken  before  the 
-commissioners  showed  that  no  part  of  the  line  of  petitioner's 
railroad  had  been  yet  constructed,  and  no  ties  or  iron  had  yet 
been  laid  upon  any  part  of  it.  Eighth,  That  the  court  erred  in 
confirming  the  report  of  said  commissioners  against  the  objec- 
tions of  respondents. 

"  Dated  January  27,  1888.  W.  L.  WEBBER, 

"  Attorney  for  Flint  &  Pere  Marquette  R.  Co. ; 
"  WiSNER  &  Draper, 
"  Attorneys  for  East  Saginaw  &  St.  Clair  R.  Co." 

We  will  now  proceed  to  consider  the  grounds  of  objection  in 
the  order  stated,  as  they  include,  sub'stantially,  all  power  and  j«- 
the  objections  made  from  the  beginning  of  the  pro-  rigdietion  to 
ceedings.     The  first  relates  to  the  power  and  juris-  •ppointeom. 
diction  to  appoint  commissioners  in  this  case.     The  ■"*■■'**"•"• 
power  to  appoint  commissioners  in  such  cases  is  conferred  upon 
the  court  by  statute  (How.  St.  §  3332) ;  but  the  jurisdiction  or 
right  to  exercise  that  power  depends  upon  the  existence  of  cer- 
tain facts,  which  must  be  made  to  appear  by  petition  to  the 
court  empowered  to  make  the  appointment.     It  is  claimed  the 
petition  in  this  case  is  defective;  and  the  particulars  in  which  it 
is  claimed  by  relators  to  be  insufficient  are  specifially  pointed 
out  in  the  next  four  grounds  of  objection  to  the  con- 
firmation of  the  report  of  the  commissioners  above  pJ|JtVo*n.*^*' 
set  forth.     The  petitioner  states  that  it  is  necessary 
for  public  use  to  take,  for  the  use  of  petitioner's  road,  the  prop- 
erty and  rights  described  in  the  petition,  to  the  extent  and  for  the 
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purposes  therein  stated.  This  is  a  sufficient  averment  upOn  that 
subject  for  the  petition  to  contain.  Whether  the  property  in 
question  was  necessary  to  accommodate  the  spur  tracks  men* 
tioned,  and  whether  the  taking  was  necessary  to  develop  business 
along  the  line  of  petitioner's  road,  were  questions  to  be  judged 
of  by  the  board  of  directors,  and  the  petition  sufficiently  alleges 
this  had  been  done,  and  gave  their  conclusions.  Whether  or 
not  the  public  use  required  the  taking  of  the  property  was  a 
question  for  the  commissioners  to  determine.  They  viewed  the 
premises,  and  heard  the  testimony  upon  the  subject,  and  they 
determined  the  taking  was  for  public  use. 

It  was  unnecessary  for  it  to  appear  that  more  was  done  in  the 
construction  of  the  road  than  is  stated  in  the  petition,  before 
appointing  commissioners.  How.  St.  §  3332.  If  more  is  stated 
in  the  petition  than  the  statute  requires,  it  will  be  no  reason  for 
refusing  the  appointment,  if  the  statuory  requisites  appear,  and 
are  substantiated  before  the  court  making  the  appointment. 
The  petition  states  that  the  map  of  the  road  sought  to  be  con- 
structed showing  the  property  asked  to  be  condemned,  was 
made  and  filed. 

It  is  quite  clear  that  the  action  of  the  state  crossing  board, 

approving  the  map,  should  precede  any  attempt  to 
OmftiB'^toi^rd  ^^"^^^'^  ^^^  crossing ;  and  respondents  claim  that 
-avrildiotioii.  in  this  case  there  was  no  authority  in  the  board  to 

approve  the  map  made ;  that  it  was  not  certified  by 
a  majority  of  the  directors.  The  Toledo,  Saginaw  &  Mackinaw 
R.  Co.  was  organized  in  the  fall  of  1887,  and  on  October  13th 
filed  its  map,  upon  which,  at  East  Saginaw,  it  appears,  with  the 
terminal  branches  for  which  condemnation  is  now  sought.  They 
were  a  part  of  the  petitioner's  proposed  road,  designated  and 
surveyed  with  the  main  line  at  the  same  time,  and  there  is  no 
reason  why  for  the  purposes  of  the  .map  they  should  not  be  con- 
sidered a  part  thereof.  As  such,  they  received  the  certified 
approval  of  the  board  of  directors ;  and  we  think  that  should 
be  held  sufficient  to  give  the  state  board  jurisdiction  to  act,  and 
to  make  the  proper  order  in  the  premises.  It  was  not  necessaiy 
that  it  should  be  found  essential  to  the  development  of  business 
along  the  line  of  the  road  that  spur  tracks  or  branches  should 
be  constructed  by  any  other  board  or  tribunal  than  that  of  a 
majority  of  the  directors,  before  the  state  crossing  board  might 
act.  It  was  only  necessary  for  it  to  appear  that  the  majority  of 
the  directors  had  adjudged  or  determined  that  it  was  necessary, 
expedient,  and  proper  to  build  such  spurs  and  branches  before 
the  state  crossing  board  took  their  action  to  make  this  proceed- 
ing proper,  and  this  is  expressly  stated  in  the  petition. 

We  see  no  objection  to  the  petitioners  discontinuing  their  pro- 
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cccdings  as  to  the  King-Street  branch.     It  could  not  affect  the 
action  to  be  taken  as  to  the  other  branches. 

The  main  question  to  be  considered,  however,  and  which  we 
regard  as  the  important  one  in  these  proceedings,  is  raised  in 
the  sixth  and   seventh  objections  to   confirmation 
made  by  respondents*  counsel,  and  in  the  third  clause  *•'■  J"?!**^ 
of  the  fourth  objection:  (i)   That  the  purpose  for  tio»r"  ^'^ 
which  the  rights  are  sought  to  be  condemned  is  a 
private  and  not  a  public,  one ;  (2)  that  the  evidence  before  the 
commissioners  did  not  show  that  the  taking  of  the  property  in 
'  question  vas  necessary  for   public  use,  but,  on  the  contrary, 
showed  that  no  such  necessity  existed  ;  (3)  that  it  does  not  ap- 
pear that  any  part  of  the  line  of  the  petitioner's  railroad  has  yet 
been  constructed.    Upon  the  last  point  we  have  said  all  that  we 
desire  to.    The  statute  requires  that  the  articles  of  association 
of  a  railroad  company  must  contain  the  name  of  "  the 
places  from  which,  and  to  which,  and  the  name  of  "^""ri'fcr 
each  county  into  and  through  which,  it  is  or  is  in-  JJ w»f.  ' 
tended  to  be  constructed."     How.  St.  §  3313,     The 
right  to  construct  the  road  between  the  places  named  is  thus 
conferred  upon  the  company  when  it  is  legally  and  properly 
organized;  but  before  the  company  can  construct  its  road  it 
must  make  a  survey  of  the  route  it  desires  for  that  purpose,  and 
make  a  map  of  the  same,  and  file  it  in  the  office  of  the  register 
of  deeds.    It  may  then  secure  the  right  of  way  over  its  surveyed 
line  by  private  negotiation  with  the  owners  thereof,  or,  if  unable 
to  do  so,  it  may  take  condemnation  proceedings  for  the  purpose ; 
and,"  before  the  right  of  way  can  be  acquired  in  such  qase,  both 
the  necessity  for  taking  and  just  compensation  for  the  property 
must  be  ascertained  by  commissioners  or  a  jury,  as  the  owner 
may  choose.     The  map  and  survey  adopted  by  the  board  of 
directors  is  intended  to  and  tnust  designate  the  line  of  the  road 
by  which  the  place  of  termination  is  reached,  and  the  line  or 
lines  upon  which  it  is  proposed  to  enter  such  place,  with  the 
grounds  to  be  occupied  for  its  terminal  facilities  for  the  transac- 
tion of  its  business,  and  both  should  be  selected  with  a  view  to 
the  business  of  the  road,  and  the  convenience  of  the  same,  and 
the  necessities  of  the  public ;  and  the  property  and  franchises  of 
a  railroad  company,  or  of  any  other  company,  like  the  property 
of  an  individual,  when  condemnation  is  to  be  had, 
must  be  subject  to  such  necessity.     Except  in  the  ^^^^T^ 
case  of  a  railroad,  its  franchises  cannot  be  seriously  ^"    *' 
impaired,  or  to  the  extent  of  depriving  it  of  the  same. 
The  line  or  lines  the  board  of  directors  may  adopt  for  its  road 
on  entering  a  city  or  village,  in  reaching  the  terminal  points, 
when  made  a  part  of  the  original  survey  and  map,  constitute  and 
become  a  part  and  parcel  of  its  main  line ;  and  when  the  map 
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and  survey  shall  have  received  the  approval  of  the  state  crossing- 
board,  and  been  filed  with  the  register  of  deeds  of  the  county  in 
which  the  crossings  are  to  be  made,  the  rights  of  way  of  other 
roads  m^y  be  condemned  for  the  use  of  the  crossing  road,  as  in 
the  case  of  private  property,  and  it  will  make  no  difference 
whether  the  new  road  proceeds  through  the  place  to  the  termi- 
nal points  by  one  or  more  terminal  lines.     The  construction  of 

a  branch  or  spur,  or  the  extension  not  included  in  or 
Sftme-coii-  y^r'ith  the  main  line,  and  as  a  part  thereof,  after  the 
brwicii*'**       ^^P  ^^^  survey  have  been  adopted  and  approved  by 

the  state  crossing  board,  or  after  the  railroad  has* 
been  completed,  presents  another  and  entirely  different  question. 
It  then  becomes  an  added  section  of  the  road.  The  circum- 
stances may  or  may  not  be  the  same  as  when  the  main  line  was 
constructed.  The  convenience  and  necessity  in  the  one  case 
may  be  far  different  from  those  in  the  other;  but  that  question 
is  not  now  before  us,  and  it  is  unnecessary  to  discuss  it  further. 
The  same  power  and  authority  existed  in  the  company  to  con- 
demn the  respondents*  right  of  way  for  its  spurs  or  branches  as 
for  the  main  line,  and  it  was  not  necessary  that  any  portion  of 
its  line  should  have  been  completed,  for  the  company  to  do  this. 
The  company  is  also  given  power  by  the  statute  to  condemn 
the  rights  of  way  across  the  respondents*  track,  if  necessary  to 
obtain  it.     Section  3316,  Laws  1887,  p.  294.     It  is  true  that  a 

railroad  company  cannot  be  organised  under  the 
pabiic^'w.^       general  statute,  or  by  special  enactment,  with  the 

power  to  condemn  a  right  of  way  for  a  strictly  private 
use.  Such  a  statute  would  come  within  the  prohibition  of  the 
constitution;  and,  while  all  railroads  not  constructed  by  the 
state  or  general  government  are  more  or  less  for  private  gain, 
still  it  is  nevertheless  true  that  the  construction  of  no  such  rail- 
road can  be  authorized  by  the  legislature  under  the  constitution 
unless  some  public  interest  or  necessity  is  subserved  thereby, 
and  the  approval  of  the  crossing  board  of  such  a  scheme  would 
be  of  no  avail.  The  object  in  constructing  petitioner's  road  is 
for  the  transportation  of  freight  and  passengers.  A  large  and 
profitable  portion  of  the  freighting  business,  it  appears  from  the 
record,  cannot  be  reached  in  the  ordinary  way  of  moving  the 
same,  except  by  the  extension  of  their  road  to  the  points  desig- 
nated by  the  board  of  directors,  and  that  the  road  cannot  b^ 
operated  unless  it  can  secure  the  business  of  moving  such  freight ; 
that  for  this  purpose  the  construction  of  the  branches  designated 
is  necessary.  If  this  is  true,  it  is  difficult  to  see  why  the  con- 
struction of  the  branches  should  not  be  regarded  for  public  use, 
as  well  as  the  construction  of  the  main  line,  which  is  not  contro- 
verted. It  would  appear  that  the  object  of  the  petitioner  is  to 
acquire  important  facilities  for  the  transaction  of  the  legitimate 
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traffic  and  business  of  its  road  now  being  constructed,  when 
completed.  It  is  evident  that  the  business  to  be  reached  by  the 
use  of  the  branches,  while  it  may  enhance  the  profit  of  some 
individuals,  and  is  largely  for  the  gain  of  the  company,  it  is 
equally  certain  that  the  use  of  the  road  for  that  purpose  is  of  a 
public  nature,  and,  like  all  the  other  business  of  the  road,  it  is 
necessary  to  be  reached  in  order  to  enable  the  company  to  oper- 
ate its  line  of  road.  Indeed,  the  record  shows  that  the  construc- 
tion of  the  branches  and  spur  tracks  laid  down  upon  the  map 
are  essential  to  any  successful  operation  of  petitioner's  road,  and 
must  be  held  for  the  public  use.  This  is  not  the  case  of  a  com- 
pany seeking  the  condemnation  of  property  to  reach  some  pri- 
vate business,  not  essential  to  the  successful  operation  of  its  road, 
and  for  private  use,  as  claimed  by  counsel  for  respondents.  The 
public  character  and  use  of  the  branches  are  as  well  established 
as  are  those  of  any  portion  of  petitioner's  road.  We  think  the 
proceedings  should  be  affirmed,  with  costs. 
CHAMPLlNand  Long,  JJ.,  concurred. 

Campbell,  J.  {dissenting), — I  cannot  agree  in  the  conclusions 
of  the  chief  justice  in  this  case,  or  upon  the  action  of  the  state 
crossing  board  which  was  brought  before  us  at  the  same  hearing. 
The  whole  proceedings  are,  in  my  opinion,  in  violation  of  the 
railroad  laws,  and  absolutely  void.  I  propose  to  refer  only  to 
those  matters  which  are  fundamental.  I  doubt  very  much 
whether  the  other  objections  taken  are  not  sound  ;  but,  if  there 
was  no  power  to  authorize  lands  to  be  condemned  at  all,  the 
questions  of  regularity  do  not  become  important.  As  the  opin- 
ion of  the  chief  justice  does  not,  as  in  his  view  it  was  not  neces- 
sary he  should,  state  the  peculiarities  of  these  applications,  I  will 
point  out  such  of  them  as  it  is  necessary,  in  my  view, 
to  state.  The  petition  states  the  petitioner  to  be  a  ^/ition!**'" 
corporation  authorized  to  make  a  railroad  from  Du- 
rand,  in  the  county  of  Shiawassee,  via  Saginaw,  to  Mackinaw 
City,  in  the  county  of  Cheboygan,  and  that  it  was  the  intention 
to  construct  and  maintain  it  throughout  "  from  and  to  the  said 
places  named,  for  that  purpose,  in  its  articles  of  cissociation,  in- 
cluding all  the  branch  lines  and  spur  tracks  connected  therewith 
in  the  city  of  East  Saginaw ;"  that  the  work  had  been  divided 
into  two  divisions,  for  purposes  of  construction,  and  that  division 
extended  from  Durand  to  the  Saginaw  river,  in  East  Saginaw ; 
that  the  railroad  runs  from  a  point  named,  and  through  towns 
named,  to  a  point  in  the  northwest  quarter  of  section  21,  near 
the  southerly  limits  of  #East  Saginaw,  and  "thence,  by  two 
separate  tracks,  to  the  Saginaw  river."  The  northward  track  is 
designated  on  the  map  and  petition  as  petitioner's  main  or 
through  line  of  road.     It  then  proceeds  to  describe  what  it  calls 
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branch  roads  or  tracks ;  the  principal  one  crossing  Washington 
avenue,  near  Sidney  street,  where  it  again  branches  into  two 
more  branches,  one  called  the  "King-street  .Branch  "  and  the 
other  the  "Middle-ground  Branch,"  which  latter  coasts  the 
bayou,  and  terminates  at  the  middle  ground  in  the  river.  These 
several  branches  are  stated  in  the  petition  to  have  been  deter- 
mined necessary  to  develop  business  along  the  line  of  the  rail- 
road, and  to  obtain  a  river  front  on  the  Saginaw  river,  and  reach 
and  accommodate  the  shipping  interest.  The  remainder  of  the 
petition  states  various  matters  relating  to  the  details  of  the  work 
desired,  and  making  the  crossings  over  respondents'  roads.  The 
King-street  branch  was  relinquished  on  the  hearing  below. 
Whether  this  was  regular  is  not  important,  in  my  view  of  the 
case.  We  have,  then,  in  brief,  a  railroad  organized  to  run  from 
Durand,  through  Saginaw,  to  Mackinaw  City,  with  its  main 
track  reaching  Saginaw  river,  away  from  any  of  what  the  petition 
treats,  and  properly  treats,  as  its  franchises.     It  further  gives, 

as  a  reason  for  the  creation  of  branches,  the  necessity 
Tiiiiou.'^  '"^  ^^  developing  its  business ;  putting  its  rights  entirely 

under  section  28  of  article  2  of  the  railroad  act. 
That  section  allows  a  company  to  "  build  such  spur  tracks  or 
branches  as  may  be  found  necessary  to  develop  business  along 
its  line  of  road,  as  the  board  of  directors  may  judge  to  be  expe- 
dient, and  for  that  purpose  shall  have  the  same  powers  and 
rights  in  all  respects  as  are  conferrred  upon  it  for  the  construc- 
tion of  the  main  line,  and  may  subscribe  to  the  capital  stock  of 
any  other  company  organized  under  this  act,  with  the  assent  of 
such  other  company,"  etc.  "  All  companies  owning  or  operating 
such  spur  or  branch  railroad,  or  making  any  such  contract  or 
agreement  with  connecting  or  intersecting  lines  of  railroad,  shall 
furnish  cars  and  transport  freight  over  such  spur,  branch,  or  con- 
necting road,  at  the  same  rates,  and  subject  to  the  same  restric- 
tions and  regulations,  as  shall  be  adopted  for  the  transportation 
of  freight  upon  the  main  line."  By  section  45,  railroads  having 
either  or  both  of  their  termini  on  navigable  streams,  between  this 
and  other  states  and  Canada,  preventing  direct  railroad  connec- 
tion, may  own  or  operate  vessels  to  form  such  a  connection. 
Lemiitrof  '^^^  chief  question  to  which  I  propose  to  refer  is  the 
eoBdemiiiBff  legality  of  condemning  lands  or  crossings  for  such 
forbrtaeh  tracks  as  this  petition  proposes  to  condemn,  as  well 
"*****  as  the  further  question  whether  in  the  present  case 

such  branches  could  be  so  laid  if  in  any  case  allowable.  I  think  ' 
it  is  impossible,  under  this  petition,  to  regard  anything  described 
in  it  for  condemnation  as  belonging  to  the  main  track.  The 
petition  itself  makes  no  such  pretence.  The  statute  for  many 
purposes  draws  a  clear  distinction  between  the  main  track  and 
all  others.     The  main  track  is  throughout  treated  as  a  single  line 
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between  two  termini,  and  its  right  to  form  water  connections  is 
confined  to  those  two  termini.  Apart  from  the  other  objections 
this  has  a  bearing  on  the  Middle-ground  branch.  That  is  pro- 
posed to  have  a  terminus  of  its  own  on  navigable  water,  to  ac- 
commodate the  shipping  business.  The  legislative  policy,  as 
designated  in  both  special  charters  and  general  laws,  has  not  been 
to  give  railroad  companies  power  at  any  place  not  a  terminus  to 
make  water  connections.  Under  the  old  special  charters, 
amendments  were  required  to  authorize  such  connections  at  all 
at  any  but  the  original  termini,  and  the  general  law  is  positive  on 
the  subject.  There  must  have  been  some  reason  for  it.  It  very 
probably  may  have  been  the  purpose  of  the  legislature  to  make 
each  road  a  single  highway  from  one  point  to  another.  In  other 
highways  and  turnpikes  the  law  has  been  strictly  construed  againt 
extending  them  beyond  or  away  from  the  fixed  bounds;  and  in 
several  cases  in  this  court  we  have  held  the  franchises  could  not 
be  exercised  beyond  those  bounds.  But  when  we  look  at  the 
powers  given  to  build  roads,  this  appears  more  plainly.  The 
only  roadway  that  any  railroad  company  is  authorized  to  acquire 
by  condemnation  is  to  lay  it  out  "not  exceeding  one  hundred 
feet  in  width."  Article  2.  §  9.  Lands  may  be  had  for  depot 
grounds,  and  for  embankments,  and  other  adjacent  purposes, 
necessary  for  the  safe  building  of  the  track.  Whatever  road  is 
laid  must  be  within  the  line  of  100  feet,  or  in  the  yards  and  de- 
pot  grounds.  There  is  no  such  thing  contemplated  as  a  series 
of  tracks  forming  half  a  dozen  termini.  This  is  also  in  the  direct 
line  of  legislation  on  all  artificial  ways.  No  one  has  supposed 
that  power  to  lay  out  one  line  involves  power  to  lay  out  any 
more  than  one.  Franchises,  especially  such  as  involve  condem- 
nation of  lands,  cannot  be  enlarged  beyond  the  grant,  as  fairly 
construed.  It  cannot  be  held,  I  think,  that  a  single  company, 
under  a  power  to  go  from  A  to  B,  can  spread  out  in  all  direc- 
tions, and  cover  different  routes,  long  or  short.  If  this  could  be 
done,  the  road  first  occupying  the  ground  has,  under  the  statute, 
some  protection  against  rivalry  in  important  respects,  and  under 
such  a  claim  as  this  it  might  very  easily  change  its  whole  pre- 
tended character.  I  cannot  therefore  agree  with  the  chief  jus- 
tice in  considering  the  question  of  condemnation  for  branches  as 
out  of  the  case.  It  seems  to  me  to  be  the  very  and  only  funda- 
mental question  in  the  cause.     Petitioner  makes  no  other  case. 

Section  28,  as  already  seen,  authorizes  branches  and  spur  tracks 
to  be  built,  and,  in  proper  cases,  to  be  built  under  the  right  to 
condemn  lands.  But  this  cannot  mean  that  everything  that  a 
railroad  chooses  to  call  a  branch  is  one  under  which  lands  can  be 
appropriated.  Taking  this  section  together,  it  clearly  indicates 
that  these  so-called  ''spurs"  or  "branches"  shall  be  in  them- 
selves highways  of  transportation,  over  which  the  same  rights 
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exist  in  the  public,  and  in  favor  of  other  railway  companies  for 
carriage,  as  on  the  main  line.  They  are  treated  as  roads  in-them- 
selves,  analogous  to  any  other  road,  and  just  as  public  in  their 
nature.  They  are  treated  in  this  section  as  connecting  roads  are 
in  the  jiands  of  other  companies ;  and  there  is  nothing  to  indicate 
that  a  railroad  may  lay  out  tracks  and  condemn  lands  for  any 
branches  that  are  not  for  public  use  and  convenience.  Each 
branch  is  treated  in  the  statute  as  a  separate  enterprise,  by  itself. 
It  cannot  be  seriously  claimed  that  these  branches  are  distinct 
highways,  or  serve  any  such  purpose ;  and,  if  not,  the  company 
cannot  compel  land-owners  to  submit  to  them,  or  grant  them 
in  one  petition,  and  keep  them  from  separate  consideration. 
It  is  not  true  in  this  state,  as  it  is  in  some  others,  that  a  com- 
pany once  organized  has  an  absolute  right  to  secure  its  road. 
Under  our  constitution,  any  one  can  be  allowed  to  make  such  an 
organization.  But,  when  it  comes  to  taking  land,  the  necessity  of 
the  enterprise  for  the  public  utility  must  be  determined  by  a 
jury  or  commissioners.  This  cannot  be  settled  once  for  all.  On 
every  occasion  of  condemnation  proceedings,  this  question  is 
open,  and  may  be  decided  against  the  power.  This  record  shows 
plainly  enough  that  this  doctrine  was  not  laid  before  the  com- 
missioners. Their  finding  shows  conclusively  that  they  consid- 
ered themselves  as  only  inquiring  whether  the  land  was  needed 
for  the  branches,  and  not  for  the  public  use  in  any  other  sense. 
This  suggests  another  question  much  dwelt  on  at  the  hearing. 
No  branch  is  allowed  by  the  statute  except  as  it  is  found  "  nec- 
essary to  develop  business  along  its  line  of  road."  This  implies 
the  existence  of  a  road  to  do  business.  No  such  road  existed 
when  this  land  was  sought  to  be  condemned,  and  it  is  not  made 
a  condition  of  condemnation  that  any  shall  be.  built.  It  is  easy 
to  see  that,  with  these  short  lines  running  in  every  direction 
through  East  Saginaw,  if  they  can  be  separately  established,  the 
whole  main  line,  which  may  be  of  no  account,  may  be  dropped 
or  subordinated.  Proceedings  set  up  for  one  purpose,  as  parts  of 
one  road,  may  be  used  to  put  in  single  hands  the  key  to  the  local 
business,  and  to  make  the  short  tracks  an  end  for  separate  profit 
as  feeders  to  other  roads,  instead  of  means  to  help  the  main  line. 
I  do  not  think  this  is  allowable.  No  rule  of  corporation  law  is 
plainer  than  that  corporations  must  keep  within  the  lines  and 
conditions  of  their  chartered  privileges.  The  legal  powers  of  our 
railroad  companies  are  very  great,  but  they  are  limited  to  such 
connections  as  the  law  specifics  ;  and  their  power  to  take  lands 
from  unwilling  owners  is,  by  the  constitution,  confined  to  public, 
and  not  corporate,  necessity.  That  principle  is  violated  by  these 
proceedings.  Passing  by  the  minor  irregularities,  which  might 
be  rectified  in  these  or  other  proceedings,  I  think  the  objections 
referred  to  are  absolute  and  incurable.     There  was  no  power,  I 
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think,  in  the  commissioners  of  crossings  to  permit  these  crossings^ 
and  no  power  to  condemn  the  right  of  way,     I  think  the  action 
of  all  parties  in  the  matter  should  be  quashed. 
Morse,  J.,  concurred. 

Right  to  Construct  Branch  Roads. — See,  ante,  Pittsburg,  etc..  R.  Co.  v. 
Ben  wood  Iron  works,  ana  note. 

Eminent  Domain — One  Road  Crossing  Another — Authority.-— It  has  been 
held  that  every  railroad  corporation  takes  its  right  of  way,  subject  to  the 
right  of  the  public  to  have  their  roads,  common  ways,  and  railways  con- 
structed across  its  track  wherever  the  public  exigency  shall  demand  it.  See 
Costey  R.  Co.  v.  Moss,  23  Cal.  324;  East  St.  Louis  C.  R.  Co.  v.  East  St. 
Louis  E.  R.  Co..  108  111.  265;  s.  c.  17  Am.  &  Eng.  R.  R.  Cas.  163; 
Chicago  &  A.  R.  Co,  v.  Joliet,  L.  &  A.  R.  Co.,  105  111.  389;  s.  c,  44  Am. 
Rep.  799 ;  14  Am.  &  Eng.  R.  R.  Cas.  62  ;  Massachusetts  C.  R.  Co.  v. 
Boston  C.  &  F.  R.  Co.,  121  Mass.  125;  New  York  &  H.  R.  Co.  2/. 
Fortv-second  Street  R.  Co..  50  Barb.  (N.  Y.)  285..  309;  s.  c,  26  How. 
(N.  y.)  Pr,  68;  32  How.  (N.  Y.)  Pr.  481 ;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Cincinnati  S.  &  C.  R.  Co.,  30  Ohio  St.  604.  For  this  reason,  it  has 
been  said  not  to  be  necessary  that  any  expressed  power  for  that  purpose 
should  be  given.  Morris  &  E.  R.  Co.  v.  Cent.  R.  Co.  31  N.  J.  L.  (2  Vr.) 
205. 

It  was  held  by  the  court  of  appeals  of  New  York  in  the  case  of  In  re 
New  York.  L.  E.  &  W.  R.  Co.,  no  N.  Y.  374;  affirming  s.  c.  44  Hun 
(N.  Y.).  215: 

"A  petition  by  a  railroad  company  to  prevent  a  proposed  railroad  from 
intersecting  its  tracks  in  the  place  and  manner  proposed  cannot  be  brought 
under  Laws  N.  Y.  1850.  c.  140,  §  22,  which  provides  that  any  occupant  of  land 
over  which  a  proposed  railroad  is  about  to  pass  may  apply  for  the  appoint- 
ment of  commissioners  to  examine  the  route,  etc.,  but  should  be  brought 
under  section  28,  authorizing  one  railroad  company  to  cross  the  tracks  of 
another,  and  providing  for  a  commission  to  determine  the  grades,  etc.,  in 
case  of  disagreement ;  the  evident  intention  of  the  legislature  being  that 
railroad  companies  should  be  confined  to  the  remedy  provided  by  the  lat- 
ter section." 


Brown  et  al. 

V. 

Rome  and  Decatur  R.  Co. 

{Alabama  Supreme  Courts  December  18,  1888.) 

Eminent  Domain— Lands  of  Infant— Petition  for — Allegations  of.— Under 
the  Alabama  Sess.  Acts  1 884-85,  p.  223.  a  petition  to  condemn  lands  of  an 
infant  for  the  uses  of  a  railroad  company  need  not  aver  an  offer  and  un- 
successful attempt  to  purchase  the  land. 

Same— Width  of  Strip— Alleged  in  Petition  When.— Where  it  is  sought  by 
such  petition  to  obtain  a  strip  of  land  more  than  one  hundred  feet  in 
width,  the  petition  should  state  the  purposes  for  which  the  extra  width  is 
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sought,  and  the  same  should  be  one  of  those  for  which  the  statute  makes 
provision. 

Same— Extra  Width — Description. — Such  petition  should  describe  the 
portion  of  the  line  at  which  the  extra  width  is  sought. 

Same — infants  Lands — Condemnation  Money. — A  decree  condemning 
the  lands  of  a  minor  for  railroad  purposes  should  not  order  the  con- 
demnation money  to  be  paid  to  the  guardians  ad  litem. 

Same— Condemnation  Proceedings— Challenge  of  Jurors. — In  the  absence 
of  statutory  provisions,  no  right  of  peremptory  challenge  of  jurors  exists. 

Appeal  from  Probate  Court,  Cherokee  County. 
The  facts  are  sufficiently  set  forth  in  the  opinion. 
Matthews  &  Daniel  for  appellants. 
Waif  en  &  Son.  for  appellee. 

Stone,  CJ. — The  present  record  presents  for  review  only 
that  part  of  the  probate  court  proceedings  which  affects  the  in- 
terests of  Thomas  P.  McElrath's  children.  The  proceeding 
faoto-AB-  ^^^  instituted  by  the  railroad  company  to  obtain 
thority  to  be  Condemnation  of  certain  interests  in  real  estate  for 
■trtetiy  exer-  the  use  of  the  railroad  company,  and  is  governed  by 
***'  article  2,  c.  17,  tit.  2,  pt.  3,  Code  1876,  commencing 

with  section  3580,  and  by  the  act  to  amend  the  charter  of  the 
Rome  &  Decatur  R.  Co.,  approved  December  9,  1884  (Sess. 
Acts,  p.  223).  "  The  authority  given  by  the  statute  to  railway 
companies  to  take  the  lands  of  individuals  by  compulsion  must 
be  exercised  strictly  in  conformity  to  the  terms  of  their  char- 
ters, and  the  general  laws  defining  their  powers.**  5  Wait  Act. 
&  Def.  284,  286;  Sharp  v.  Johnson,  40  Amer.  Dec.  259,  and 
note;  I  Redf.  R.  R.  §  64:  Pierce  R.  R.  170,  494;  Mills  Em. 
Dom.  §  92  ;  Chandler  v.  Hanna,  73  Ala.  390.  The  proceedings 
in  the  present  case  were  instituted  and  concluded  before  the 
Code  of  1886  went  into  effect.  It  is  therefore  governed  by  the 
Code  of  1876,  and  by  the  amended  charter  of  the  railroad  com- 
pany.    Sess.  Acts  1884-85,  p.  223. 

The  petition  refers  to  certain  exhibits,  and  make$  them  part 
of  it.  These  exhibits  are  not  found  in  the  record  before  us. 
Possibly  they  would  answer  some  of  the  objections 
■«Morm»rd.  ^o  ^^^  sufficiency  of  the  petition  which  counsel  rely 
on.  If  this  could  be  true  of  all  the  objections,  it  might 
cast  on  us  the  duty  of  having  the  record  made  complete  before 
we  announce  our  judgment.  We  find  some  imperfections,  how- 
ever, which  the  exhibits  could  not  heal,  and  which  render  a  re- 
versal inevitable.  A  certiorari  could  accomplish  no  good  result, 
and  we  will  not  order  it. 

One  objection  urged  to  the  petition  is  that  it  should  have 
averred  that  the  owners  of  the  land,  being  infants,  were  without 
guardians  and  without  trustees ;  or  that  it  should  have  aver- 
red that  an  offer  and  attempt  had  been  made  to  purchase  such 
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right  of  way  from  the  guardian  or  trustee,  and  that  tkcy 
could  not  agree  on  the  value  of  the  damages.  In 
the  absence  of  the  amendatory  act  of  incorporation  "•'^"^J^ 
(Sess.  Acts  1884-85,  p.  223),  this  position  would  ap-  Srriwiiin. 
pear  to  be  well  taken  (Code  1876,  §  1832 ;  Mills  Em. 
Dom.  §  105).  The  amendatory  act  (section  6)  changes  the  rule 
as  to  the  Rome  &  Decatur  R.  Co.  Its  language  is  "  that  if  the 
owner  or  owners  of  the  lands  ^which  may  be  required  for  the 
uses  and  purposes  in  this  act  mentioned  cannot  agree  with  said 
corporation  on  the  value  of  the  damages,  or  in  such  case  owner 
is  an  infant,  non-resident,  or  non  compos  mentiSy  such  value  or 
damages  shall  be  ascertained  in  the  manner  directed  by  the  gen- 
eral laws  of  the  state  of  Alabama  in  such  cases  made  and  pro- 
vided." Under  this  statute  we  hold  that  when  the  owner  of 
the  lands  is  a  minor,  even  though  he  has  a  guardian  or  trustee,  no 
previous  attempt  to  agree  on  the  damages  need  be  shown 
either  in  the  petition  or  proof.  There  is  nothing  in  this  objec- 
tion. 

A  second  objection  to  the  proceedings  is  that  both  in  the  pe- 
tition and  in  the  order  the  right  of  way  petitioned  for  and  con- 
demned is  more  than  100  feet  wide.  The  right  to 
condemn  for  "right  of  way"  under  the  general  law  ^*^*''*'^* 
(Code  1876,  §  1830)  is  limited  to  "a  strip,  tract,  or 
parcel  of  land  not  exceeding  one  hundred  feet  in  width."  So, 
under  the  amendatory  churter  (Sess.  Acts  1884-85,  p.  224),  the 
width  is  likewise  limited.  "  Not  exceeding  one  hundred  feet  in 
width"  is  its  language. 

We  do  not  deny  that  equally  under  the  general  law  (Code 
1876,  §  1830,  subds.  2,  3),  and  under  the  amendatory  statute 
(section  5),  the  railroad  corporation  may  acquire  an  easement  in 
lands,  beyond  the  100  feet  in  width,  for  any  of  the  purposes 
therein  enumerated.  We  need  not  state  or  repeat  the  purposes 
here.  They  are  expressed  in  the  statutes.  When,  however,  it 
is  desired  to  obtain  a  strip  broader  than  100  feet,  the  petition 
must  state  the  purpose  for  which  the  extra  condemnation  is 
sought,  and  it  must  be  one  or  more  of  the  purposes  for  which 
the  statute  makes  provision.  Such  extra  condemnation  cannot 
be  awarded  under  a  petition  which  prays  only  for  a  right  of 
way.  The  petition  in  the  present  case  is  defective  in  that  it 
does  not  specify  the  purpose  for  which  the  easement  was  prayed 
in  excess  of  the  100  feet.  It  should  also  describe  the  portion 
of  the  line  at  which  the  excess  of  width  is  sought.  This  can  be 
done  by  furnishing  an  initial  point,  with  such  description  that  a 
surveyor  can  fix  it  with  certainty.  When,  as  in  this  case,  the 
strip  condemned  is  not  of  equal  width,  entirely  across  any  par- 
ticular tract  or  holding,  it  must  not  be  left  in  uncertainty  at 
what  point  the  widened  strip  will  fall.     The  proceeding  must 
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individualize  and  furnish  the  means  of  certainly  locating  the 
situs  and  extent  of  the  condemnation.  The  lands  of  the  ap- 
pellants, through  which  the  right  of  way  was  sought  and  ob- 
tained, are  described  as  N.  E.  \  sec.  36,  township  9,  range  9  E. 
The  description  in  the  decree  of  condemnation  is :  "  For  the 
distance  of  2660  feet  through  the  S.  \  of  N.  E.  \  sec.  36,  T.  9, 
R.  9  E.,  as  shown  by  Exhibit  B,  hereto  attached,  to  be  200  feet 
wide  for  1 800  feet,  and  66  feet  widj;  for  860  feet."  As  we  have  said, 
the  exhibit  is  not  in  the  record,  and  we  cannot  know  what  it 
discloses.  It  may  show  the  point  at  which  the  wider  strip  com- 
mences.    The  present  record  does  not. 

The  decree  should  not  have  ordered  the  damages  or  condem- 
nation money  to  be  paid  to  the  fniardian  ad  litem.  It 
damftgw.  should  be  kept  in  the  court  until  a  guardian  was  ap- 

pointed, or  some  other  person  legally  authorized  ap- 
peared to  claim  it. 

The  statutes  under  which  the  proceedings  were  had  make  no 
provisions  for  peremptory  challenge  of  jurors.  Un- 
jurorB."***'  ^^^^  given  by  statute,  no  such  right  exists.  Convers 
V.  Railroad  Co.,  18  Mich.  459;  Railway  Co.  v,  How- 
ard, 20  Mich.  18 ;  Davis  v.  Railroad  Co.,  60  Me.  303.  Only  chal- 
lenges for  cause  should  be  allowed  in  cases  like  the  present. 

Reversed  and  remanded. 

Eminent  Domain — Condemnation — Excess— Injunction. — In  the  case  of 
Nihan  v.  St.  Catherines  &  N.  C.  R.  Co., 16  Ont.  Rep.  459,  the  defend- 
ants, who  were  originally  incorporated  under  an  Ontario  act,  gave  notice 
of  their  intention  to  expropriate  certain  lands,  and  also  executed  the 
usual  bond,  which  was  duly  allowed  by  the  county  judge,  and  possession 
taken  by  them.  Subsequently,  the  Act  51  Vic.  ch.  78^  (D.),  was  passed, 
bringing  the  railway  under  the  legislative  authority  of  the  Dominion,  and 
incorporating  the  provisions  of  the  Dominion  Railway  Act  as  to  the  ex- 
propriation of  lands,  except  where  inconsistent  with  the  Ontario  act,  but 
ratifying  all  acts  already  done  in  that  regard.  Afterwards  the  arbitrators 
who  had  been  appointed  in  the  matter  of  the  above  lands,  to  give  the 
compensation  therefor,  gave  notice  of  intention  to  proceed  with  the  arbi- 
tration; immediately  after  which  the  defendants  gave  notice  of  desist- 
ment,  and  then  a  new  notice  of  intention  to  expropriate  the  same  with 
other  lands,  and  subsequently  another  notice  specifying  the  original  land 
only.  Held,  that  the  notice  of  desistment  served,  avoided  the  original 
bond,  and  the  defendants  must  now  give  security  by  deposit  of  money  in 
a  bank,  instead  of  a  bond,  that  being  the  mode  of  giving  security  under 
the  Dominion  Railway  Act;  and  unless  they  did  so,  the  plaintiff  is  en- 
titled to  an  injunction  restraining  the  defendants  from  using  the  land. 

In  this  case  the  railway  company  gave  notice  of  their  intention  to  ex- 
propriate certain  lands  adjoining  their  lines,  but  which  were  not  required 
for  building  any  of  their  V'orks  upon;  and  the  evidence  showed  grounds 
for  supposing  that  the  powers  were  to  be  exercised  for  other  than  those 
purposes  which  the  railway  laws  of  this  country  permit  and  allow:  and 
the  court  held  that  they  should  be  enjoined  from  proceeding  with  the 
expropriation. 

Sec,  G:enerally.  as  to  the  amount  of  land  which  may  be  condemned.  For- 
ney V  Fremont,  etc.,  R.  Co.,  33  Am.  &  Eng.  R.  R.  Cas.  162,  note  166. 
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Lafferty 

V, 

Schuylkill  River  East  Side  R.  Co. 

{Pennsylvania  Supreme  Court,  February  2^,  1889.) 

Eminent  Domain— ^Railroads— Location  of  Road — Right  to  Occupy  Lands. 
— Where  a  railroad  company  locates  its  line  of  road  over  lands  of  private 
owners,  it  secures  thereby  a  right  to  enter  upon  and  occupy  the  land 
covered  by  such  location. 

Same — Entry — Payment  of  Damages. — An  actual  entry  cannot  be  made 
until  the  damages  accruing  to  the  owner  shall  be  secured. 

Same— Crops — Compensation. — Where  the  owner  waits  for  the  com- 
pany to  take  the  initiative  and  continues  in  the  meantime  to  occupy  and 
cultivate  the  land,  the  crops  planted  after  the  location  and  before  notice 
or  bond  given  by  the  company,  are  proper  subjects  for  compensation. 

Same — Lessee — Estoppel. — ^Where  one  takes  a  lease  of  land  with  notice 
that  a  line  of  railroad  has  been  located  thereon,  he  cannot  be  heard  to 
complain  that  the  value  of  his  term  has  been  diminished  by  a  circumstance 
of  which  he  had  full  notice. 

Same— Lessee — Right  to  Occupy  and  Cultivate  Land. — Where  such  lessee 
has  no  notice  of  the  time  when  the  company  will  take  actual  possession  of 
the  premises,  he  has  the  same  right  to  occupy  and  cultivate  that  his 
lessor  would  have  had  if  no  lease  had  been  made. 

Same— Lessee — Notice  of  Rights—Payment  to  Landlord.— Where  a  rail- 
road company  Qnters  upon  leased  lands  finding  the  lessee  in  possession 
and  his  crops  in  the  ground,  they  are  fixed  with  notice  of  his  lease,  and 
cannot  discharge  their  liability  to  him  by  payment  to  his  landlord. 

.  Error  to  Common  Pleas,  Philadelphia  County. 
The  suit  is  in  trespass  by  plaintiff  for  damages  by  defendant 
in  constructing  its  railroad  through  the  farm  of  which  plaintiff  is 
a  tenant.  The  lease  provided  among  other  things  as  follows :  **  It 
is  further  agreed  that  the  said  John  Krider  shall  not  be  liable  to 
the  said  Henry  LaflFerty  for  any  losses  or  reductions  in  rent  of 
said  premises  by  reason  of  the  present  contemplated  railroad 
passing  through  the  said  premises."  Plaintiff  at  once  entered 
upon  the  land  subsequently  taken  by  defendant,  and  from  time 
to  time  plowed,  and  planted  the  same  with  crops.  Part  of  the 
land  taken  by  defendant  had  upon  it  crops  belonging  to  plain- 
tiff, which  were  entirely  destroyed  by  defendant ;  subsequently 
the  defendant  commenced  actual  negotiations  with  the  lessor 
for  the  terms  of  entry,  which  resulted  in  an  agreement  of  the 
company  to  pay  the  lessor  $6o(X)  for  the  right  of  way  through 
the  lands  clear  of  all  incumbrances  and  free  from  any  tenants' 
claim.      Immediately  after  completing  this  contract  with  the 
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lessor  the  defendant  entered  upon  the  premises  and  paid  the 
lessor  $6000  and  took  the  deed.  On  the  trial  the  plaintiff 
offered  to  show  by  parol  that  the  purpose  and  intention  of  the 
aforesaid  clause  in  the  deed  was  that  plaintiff  should  continue 
to  pay  the  rent,  even  if  the  railroad  should  be  built,  and  that  he 
must  look  to  the  railroad  company  for  whatever  damages  he 
suffered.     This  offer  was  overruled  and  a  nonsuit  entered. 

Furthef  facts  sufficiently  appear  in  the  opinion. 

Baird  &  Hopkinson  and  Preston  K.  Erdman  for  plaintiff  in 
error. 

Wm.  H.  Addicks  and  Lewis  C,  Cassidy  lor  defendant  in  error. 

Williams,  J. — When  a  railroad  company  locates  its-  line  of 
road  over  the  lands  of  private  owners  it  secures  thereby  a  right 
to  enter  upon  and  occupy  the  land  covered  by  such  location. 
The  actual  entry  cannot  be  made  until  the  damages  accruing  to 
the  owner  shall  be  paid  or  secured ;  but  the  means  for  ascertain- 
1^^,,^^^^^  ing  the  damages  are  provided  by  law,  where  the  par- 

Kiffhtoofowa-  ties  Cannot  agree  upon  them,  and  the  owner  cannot 
«ni-flrowiB«  prevent  the  exercise  of  the  right  of  eminent  domain 
*'•*■•  by  the  company.    But  while  the  owner  has  notice,  by 

the  lociation  of  the  road  over  his  lands,  of  the  purpose  of  the  com- 
pany to  appropriate  so  much  as  the  line  of  the  road  covers,  he 
has  no  notice  of  the  time  when  actual  possession  will  be  required. 
He  may  doubtless  abandon  the  land  covered  by  the  line  as 
located  to  the  company,  and  proceed  to  have  his  damages  as- 
sessed ;  or  he  may  wait  for  the  company  to  take  the  initiative, 
and  continue  meantime  to  occupy  and  cultivate  it.  If  he  takes 
the  latter  branch  of  the  alternative,  the  crops  planted  after  the 
location,  and  before  notice  or  bond  given  by  the  railroad  com- 
pany, are  proper  subjects  for  compensation.  The  reason  for 
this  is  that  it  may  be  months,  or  even  years,  after  the  location 
of  the  line  before  the  company  will  be  ready  to  enter  upon  the 
land  for  purposes  of  construction,  or  to  take  the  steps  necessary 
for  the  assessment  of  damages ;  and  the  owner  has  a  right  to 
remain  in  possession  until  actual  appropriation  of  his  land  by 
the  company.  This  was  held  in  Gilmore  v.  Railroad  Co.,  104  Pa, 
St.  275,  and  has  been  recognized  in  other  cases.  If,  therefore, 
Krider  had  made  no  lease  of  his  land,  but  continued  to  cultivate 
it  himself,  he  could  have  been  entitled  to  claim  damages  as  well 
for  the  loss  of  growing  crops  as  for  the  injury  done  to  the  land, 
provided  the  crops  had  been  planted  before  bond  given,  or 
notice  of  an  intent  to  enter  upon  the  construction  of  the  road. 
But  Krider  made  a  lease  to  Lafferty,  and  the  tenant  planted  tke 
crops  that  were  destroyed.  He  had  notice  of  the  fact  that  a 
line  had  been  located  over  the  land.  The  court  so  found,  amd 
we  think  the  evidence  was  sufficient  to  justify  the  finding,  but 
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it  IS  not  alleged  that  he  had  any  notice  of  the  time  when  the 
company  intended  to  make  an  actual  entry.  So  far  as  he  had 
notice  he  was,  of  course,  affected  by  it,  and  he  cannot  now  be 
heard  to  complain  that  the  value  of  his  term  has  been  dimin- 
ished, and  his  just  expectations  disappointed,  by  a  circumstance 
of  which  he  had  full  notice,  and  which  his  lease  shows  had  been 
considered  before  he  executed  it ;  but,  being  without  any  notice 
of  the  time  when  his  possession  would  be  interfered  with,  he  had 
the  same  right  to  occupy  and  cultivate  that  his  lessor  could  have 
exercised  if  the  lease  had  not  been  made.  The  lease  transferred 
the  possession,  with  the  attendant  right  to  cultivate,  from  the 
lessee,  and  the  right  to  be  paid  for  an  injury  done  to  growing^ 
crops  passed  with  the  right  to  plant  them.  When  the  railroad 
company  made  their  entry  upon  the  land  they  found  Lafferty  in 
possession,  and  his  crops  in  the  ground.  They  were  fixed  with 
notice  of  his  lease  by  his  possession,  and  they  could  not  discharge 
their  liability  to  him  by  payment  to  his  landlord.  This  branch 
of  the  plaintiff's  claim  seems  to  have  escaped  the  attention  of 
the  court  below,  and  for  this  reason  only  the  judgment  of  non^ 
suit  must  be  reversed,  and  a  venire  facias  de  novo  awarded. 

Eminent  Domain-- Wrongful  Entries— improvements— Estoppel— Ejectment* 
— It  is  said  in  the  case  of  Alleghany  V.  R.  Co.  v,  Colwell,  15  Atl.  Rep.  927^ 
decided  by  the  SupVeme  court  of  Pennsylvania,  Oct.  29,  1888,  that  where 
a  railroad  company  enters  upon  land,  and  without  compensation  to  the 
owner,  or  proceedmgs  to  condemn,  puts  its  improvements  thereon,  with 
his  knowledge,  he  is  not  estopped  from  maintainine  ejectment  against  it; 
but  execution  will  be  stayed,  on  payment  of  costs,  K>r  a  time  sufficient  for 
the  company  to  condemn  the  land. 


Louisville,  New  Albany  and  Chicago  R.  Co. 

V. 
SOLTWEDDLE. 

(Indiana  Supreme  Court,  Dec.  12,  1888.) 

Eminent  Domain— Railroad  Company — Ejectment—Estoppel.— A  land 
owner  who  surrenders  possession  of  his  land  to  a  railroad  company  with- 
out pre-payment,  and  by  express  or  implied  acquiescence  induces  the  com-^ 
pany  to  expend  money  in  constructing  and  equipping  its  road,  cannot 
afterwards  maintain  ejectment  and  recover  his  land.  In  such  case  he  is 
confined  to  the  recovery  of  damages  by  appropriate  method  for  the  loca- 
tion and  construction  of  the  road. 

Appeal  from  Circuit  Court,  Lake  County.  Facts  sufficiently 
appear  in  the  opinion. 

George  R.  Eldridge^  George  W.  Easley^  and  Bayless  &  Russell 
{or  appellant. 

86  A.  &  E.  a  R.  Gas.— 87 
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Mitchell,  J. — Soltweddle  sued  the  railroad  company  in 
ejectment  to  recover  possession  of  real  estate,  and 
*******  also  to  recover  damages  for  injuries  occasioned  by 
the  construction  and  operation  of  the  company's  said  road  over 
the  plaintiff's  land.  The  action  was  commenced  on  the  27th 
day  of  March,  1885,  and  such  proceedings  were  had  as  that  on 
the  2Sth  day  of  May,  1885,  judgment  was  rendered  in  the  Lake 
circuit  court  in  favor  of  the  plaintiff.  The  court  made  an  order 
directing  that  a  writ  issue  to  the  sheriff  of  Lake  county,  com- 
manding him  to  put  the  railway  company  out  and  put  the  plain- 
tiff into  possession  of  the  land  described  in  the  complaint.  It 
was  further  ordered  and  adjudged  that  the  defendant  pay  the 
plaintiff  $175  damages.  The  question  is  presented  whether  or 
not,  under  the  pleadings  and  evidence,  the  judgment  can  be 
maintained.  We  are  not  favored  with  a  brief  or  other  argument 
on  appellee's  behalf.  Recent  decisions  of  this  court  settle  the 
question  conclusively  In  the  negative.  It  appeared  in  evidence 
that  at  the  time  the  action  was  commenced  the  plaintiff  was  the 
owner  of  lot  No.  33,  in  one  of  the  additions  to  the  city  of  Ham- 
mond, in  Lake  county,  and  that  the  front  of  his  lot  abutted  on 
Fayette  street.  In  December,  1883,  the  railroad  company, 
whether  with  or  without  the  consent  of  the  municipal  authori- 
ties does  not  appear,  constructed  its  road  in  sflch  a  manner  as 
that  its  line  ran  diagonally  across  Fayette  street,  in  front  of  the 
northeast  corner  of  the  plaintiff's  lot.  The  purpose  of  the  action 
was  to  eject  the  railroad  company  from,  and  to  recover  posses- 
sion of,  so  much  of  the  street  occupied  by  the  company's  track 
as  lay  in  front  of  the  plaintiff's  lot,  and  to  recover  damages  for 
the  obstruction  of  the  street,  and  for  injury  to  the  plaintiff's 
property,  occasioned  by  the  construction  and  operation  of  the 
road.  There  was  no  dispute  but  that  the  road  had  been  fully 
completed  and  put  into  operation  more  than  a  year  before  the 
suit  was  commenced.  It  did  not  appear  that  the  plaintiff  took 
any  steps  to  prevent  the  location  or  construction  of  the  road  in 
front  of  his  lot,  or  that  he  wasmot  fully  apprized  that  it  was  be- 
ing constructed.  Having,  so  far  as  appears,  stood  by  and  ac- 
quiesced while  the  work  of  construction  was  in  progress,  and 
until  the  interest  and  convenience  of  the  public  became  involved, 
he  is  in  no  position  now  to  arrest  the  operation  of  the  road  by 
ejecting  the  railroad  company  from  a  part  of  its  line.  The  law 
plainly  is,  that  a  land-owner  who  surrenders  possession  of  his 
land  to  a  railroad  company  without  prepayment,  and  by  express 
or  implied  acquiescence  induces  the  company  to  ex- 
]U«etmMi Bot  pend  money  in  constructing  and  equipping  its  road, 
maiaiaiBftbitt.  cannot  afterwards  maintain  ejectment  and  recover  his 
land.  This  subject  has  been  so  fully  considered  in 
recent  decisions  of  this  court  that  further  consideration  of  it 


Digitized  by 


Google 


EMINENT  DOMAIN— EJECTMENT — ESTOPPEL.  579 

here  is  unnecessary.  R.  Co.  v.  Smith,  113  Ind.  233 ;  R.  Co.  v, 
Clifford,  113  Ind.  460;  33  Am.  &  Eng.  R.R.,  Cas.  81 ;  R.  Co.  v, 
Allen,  113  Ind.  581;  R.  Co.  f.  Nye,  113  Ind.  223;  Bradard  v, 
R.  Co.,  115  Ind.  1  ;  Sherlock  v.  R.  Co.,  115  Ind.  22.  The  fore- 
going authorities  make  it  clear  that  the  plaintiff  is  now  confined 
to  the  recovery,  by  the  appropriate  method,  of  such  compensa- 
tion and  damages  as  he  may  be  entitled  to  on  account  of  the 
location  and  construction  of  the  road.  The  judgment  is  re- 
versed,  with  costs,  with  instructions  to  the  court  below  to  sus- 
tain the  appellant's  motion  for  a  new  trial. 

Eminent  Domain— Ejectment — Estoppeli — In  the  case  of  Mobile  &  G.  R. 
Co.  V.  Cogsbill,  5  So.  Rep.  188,  the  supreme  court  of  Alabama,  in  eject- 
ment against  a  railroad  company  for  a  strip  of  land  claimed  by  plaintiff  by 
adverse  possession,  it  was  not  permissible  to  prove  that  any  of  the  officers 
of  the  railroad  company  recognized  plaintiff's  title  to  the  land,  by  offering 
to  purchase  a  part  of  the  premises  from  her,  unless  the  authority  of  such 
officer  was  first  established,  or  his  acts  were  shown  to  have  been  afterwards 
ratified  by  the  company.  The  court  also  held  that  proceeding's  for  the 
condemnation  of  the  land  in  controversy,  instituted  by  defendant  com- 
pany in  the  commissioner's  court,  even  though  invalid  for  irregularities  of 
procedure,  constituted  color  of  title,  under  which  the  company  could  ad- 
versely hold  the  premises. 

It  is  said,  Bravard  v.  Cincinnati,  Hamilton  &  Indianapolis  R.  Co.  (Ind.) 
14  West.  Rep.  8i7.nhat  the  accepted  doctrine  now  is  that  where  a  railroad 
company  enters  upon  the  lana  of  another  without  the  consent  of  the 
owner,  and  not  by  the  exercise  of  the  right  of  eminent  domain,  it  may  be 
ejected  from  the  land  or  enjoined  from  appropriating  or  using  it,  if  the 
owner  shall  proceed  with  reasonable  promptitude;  but  that  if  the  owner 
stands  by  and  acquiesces  until  the  company  has  expended  its  money  and 
constructed  its  road  across  his  land,  and  until  the  road  at  that  point  has 
become  a  part  of  its  railroad  line,  whereby  the  public  as  well  as  the 
company  have  acquired  an  interest  in  the  maintenance  of  the  enterprise, 
he  forfeits  every  remedy  except  that  of.  proceeding  to  have  his  damages 
assessed  and  collected  from  the  company.  Midland  R.  Co.  v.  Smith,  12 
West  Rep.  699;  Indiana.  B.  &  W.  R.  Co.  v.  Allen,  12  West  Rep.  887  ; 
Evansville  &  T.  H.  R.  Co.  v.  Nye,  113  Ind.  223;  12  West.  Rep.  727. 

Same — Illegal  Entry  on  Land. — It  is  said  by  the  supreme  court  of  Indiana, 
in  the  case  of  Indiana,  B.  &  W.  R.  Co.  v.  Alien,  113  Ind.  308,  where  a 
railroad  company  enters  upon  land  without  right,  and,  with  the  knowl- 
edge and  acquiescence  of  the  owner,  constructs  a  railroad  thereon,  and 
operates  its  railroad  in  the  public  service  until  public  rip;hts  have  been 
acquired,  this  will,  on  the  ground  of  public  policy,  preclude  him  from  sev- 
ering the  line  of  railroad  by  a  possessory  action,  but  it  will  not  preclude 
him  from  recovering  compensation. 

In  this  case  the  court  say :  "  The  general  rule  is  that,  where  land  is  seized 
by  a  railroad  company  without  right,  the  owner  may  maintain  ejectment. 
Oraham  v,  R.  Co.,  27  Ind.  260 ;  Graham  v.  R.  Co.,  36  Ind.  462;  Cox  v,  R. 
Co..  48  Ind.  178-194  ;  Sharpe  v.  R.  Co.,  49  Ind.  296 ;  R.  Co.  v.  Rodel,  89  Ind. 
128.  The  principle  which  underlies  this  rule  is  the  same  as  that  which 
supports  the  general  rule  that  an  owner  may  maintain  injunction  against 
a  corporation  who  seizes  his  land  without  right.  Anderson  v.  Kernodle. 
54  Ind.  314;  Midland  R.  Co.  z/.  Smith,  113  Ind.  233:5.  c.,i5N.  East.  Rep. 
2$6.  But  the  rule  of  which  we  are  speaking  is  a  general  rule,  subject  to 
many  exceptions,  and  to  more  restrictions  than  ordinarily  surround  general 
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rules.  One  important  exception  is  that  a  failure  to  bring  the  action  until 
after  public  interests  have  intervened  will  prevent  its  successful  prosecution. 
Acquiescence  for  a  considerable  period  after  the  railroad  company  has 
entered  upon  its  duties  as  a  common  carrier  will  ordinarily  defeat  the 
action.  This  element  did  not  enter  into  the  earlier  cases  decided  by  this 
court,  and  those  decisions  are  not  decisive  of  a  case  where  it  exists  and  is 
brought  into  issue.  Here  it  exists,  and  is  asserted  as  a  defence.  Our 
conclusion  is  that  acquiescence  does  defeat  the  action  of  ejectment,  unless 
there  are  countervailing  facts  or  some  element  which  nullifies  the  force  of 
the  acquiescence.  We  do  not  assert  that  it  will  defeat  any  action,  for  we 
are  satisfied  that  it  will  not  ordinarily  defeat  an  action  where  only  com- 
pensation is  sought.  What  we  affirm  is  that  acquiescence,  after  public 
rights  have  intervened,  will  prevent  a  land-owner  from  destroying  the  line 
ofroad  by  wresting  possession  of  a  part  of  it  from  the  company.  This 
principle  does  not  rest  upon  the  right  of  the  railroad  corporation  so  much 
as  upon  considerations  of  public  policy.  The  rights  of  a  citizen  are  often 
abridged,  in  order  that  the  public  welfare  may  be  promoted.  Chief  among 
the  fundamental  maxims  of  jurisprudence  is  that  which  declares  'that 
regard  be  had  to  the  public  welfare  is  the  highest  law,'  and  this  maxim 
underlies  the  rule  we  have  under  discussion.  Under  our  American  con- 
stitutions, the  maxim  is  not  pushed  so  far  as  in  England ;  but  it  goes  far 
enough  with  us  to  supply  ample  ground  for  denying  one  who  has  slept 
upon  his  rights  a  right  to  dispossess  a  railroad  company,  charged  with  a 
service  public  in  its  nature,  and  important  to  the  social  and  commercial 
interests  of  the  country.  Compensation  he  may  recover;  possession  he 
cannot.  To  the  recovery  of  just  compensation,  his  rights  are  confined. 
Our  conclusion  rests  on  principle,  and  is  fortified  by  authority.  Rail- 
road Co.  V,  Johnston,  52  Pa.  St.  290;  Smart  v.  Railroad  Co.,  20 
N.  H.  233;  Harrington  v.  Railroad  Co.,  17  Minn.  215  (Gil.  188); 
Herlow  t/.  Railroad  Co.,  41  Mich.  336;  Maxwell  v  Bridge  to.,  41  Mich. 
453 ;  Railway  Co.  v.  Smith,  supra ;  Evansville  &  T.  H.  R.  Co.  v,  Nye, 
113  Ind.  223;  s.  c,  15  N.  East.  Rep.  261.  Vast  interests  are  often  in- 
volved in  the  maintenance  of  railroads.  They  are  charged  with  a  public 
service,  and  a  public  character  is  so  strongly  impressed  upon  them  that 
courts  exercise  a  control  over  them  much  beyond  that  assumed  over  in- 
dividual citizens.  They  are  recognized  as  instruments  of  interstate  com- 
merce, and.  as  such,  are  within  the  control  of  the  federal  congress.  Rob- 
bins  V.  Shelby  Co.,  120  U.  S.  494;  7  Sup.  Ct.  Rep.  592 ;  State  Freight  Tax, 
1 5  Wall.  232 ;  Railroad  v.  Maryland,  21  Wall.  465.  They  may  exercise  rights 
under  the  power  of  eminent  domain  because  of  their  public  character. 
Towns  spring  into  existence  along  their  lines.  Factories,  elevators,  and  " 
warehouses  are  built  upon  them.  The  mails  of  the  nation  are  carried  by 
them.  They  are  common  carriers  of  freight  and  passengers.  All  these 
interests,  and  more,  combine  in  demanding  that  a  citizen  who  has  stood 
by  until  after  the  completion  of  a  line  of  road  has  involved  public  interests 
shall  not  be  allowed  to  sever  the  line  and  destroy  its  efficiency  by  wrest- 
ing possession  of  part  of  it  from  the  company.  The  case  does  not  stand 
upon  the  ordinary  doctrine  of  estoppel.  The  great  principle  of  public 
policy  enters  as  an  important  factor,  and  controls  the  judgment  of  the 
court.  Nor  is  there  any  great  hardship  upon  the  land-owner  in  yielding 
to  its  dominion.  Ample  remedies  are  open  to  him.  He  may  demand  and 
secure  full  compensation.  He  may  do  more,  for  he  may  invoke  the  aid 
of  the  strong  arm  of  the  courts,  but,  to  do  this  with  success,  he  must  move 
before  public  interests  are  involved.  If  he  remains  inactive,  better  that 
he  suffer,  if  some  one  must  suffer,  than  the  community.  But  he  need  .not 
suffer;  for  compensation,  if  seasonably  asked,  will  always  be  awarded  him, 
although  possession  will  be  denied.     We  do  not  controvert  the  doctrine 
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that  acquiescence  will  not  preclude  a  recovery  of  damages.  That  we 
affirm  to  be  the  true  doctrine.  Unless  prolonged  until  the  statute  of 
limitations  has  run,  an  action  for  damages  will  lie.  After  that  period, 
however^  it  is  conclusively  presumed  that  the  damages  have  been  paid. 
Railway  Co.  v.  Butler,  91  Ind.  134;  46  Amer.  Rep,  580;  Blair  v,  Kiger,  iii 
Ind.  193 ;  1 2  N.  E.  Rep.  293.  We  do  not,  therefore,  question  the  soundness  of 
the  cases  which  hold  that,  within  the  statute  of  limitations,  a  claim  for 
compensation,  made  by  one  entitled  to  assert  it,  may  be  enforced.  Rusch 
V.  Railroad  Co.,  11  N.  W.  Rep.  253;  Evans  z/.  Railway  Co..  64  Mo.  453. 
Our  decision  does  not  impugn  the  general  doctrine  of  such  cases,  but  it 
does  assert  that  they  do  not  support  the  contention  that  one  who  has 
remained  inactive  until  public  interests  have  intervened  cannot  dispossess 
the  railroad  company,  and  thus  break  the  line  of  communication." 


Cooper  et  al. 

V, 

Anniston  and  Atlantic  R.  Co. 

{Alabama  Supreme  Court,  July  26, 1888.) 

Eminent  Domain — Condemnation  Proceedings — Error.— Errors  of  law 
committed  in  proceedings  to  condemn  land  by  a  railroad  company,  should 
be  taken  advantage  of  in  the  court  where  the  proceedings  are  had,  or  on 
appeal  to  the  circuit,  if  such  errors  have  not  been  waived  by  the  course 
pursued  in  the  primary  trial. 

Same — Abandonment — Further  Condemnation. — A  railroad  company 
having  obtained  a  right  of  way,  may  abandon  the  same  and  proceed  for  a 
further  condemnation. 

Same — Vendor's  Lien— Enforcement. — The  owner  of  lands  taken  by  a 
railroad  company  in  condemnation  proceedings  has  a  vendor's  lien  on  the 
property  taken,  and  if  payment  therefor  be  withheld,  the  chancery  court 
may  compel  payment  as  a  condition  of  further  enjoyment  of  the  ease- 
ment. 

Same — Condemnation — Appeal. — Where  a  railroad  company  deposit 
with  the  probate  judge  the  amount  of  the  award  and  costs  of  the  commis- 
sion, an  appeal  therefrom  will  not  hinder  work  on  the  condemned  prop- 
erty ;  nor  will  an  injunction  lie  restraining  the  company  from  such  work. 

Appeal  from  Chancery  Court,  Calhoun  County.  Appeal  to  en- 
join defendant  from  proceeding  further  in  laying  out  its  right  of 
way  over  plaintiff's  lands.  In  September,  1887,  defendant  filed 
its  objection  and  application  in  the  probate  court  of  Calhoun 
county  to  have  certain  lands  belonging  to  the  complainants  con- 
demned for  the  right  of  way.  Commissioners  on  award  were 
appointed,  who  awarded  to  complainants  compensation  for  the 
lands  sought  to  be  taken,  and  the  probate  court  allowed  the 
railroad  company  to  go  on  and  lay  out  its  right  of  way  and 
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build  the  road.  The  grounds  on  which  complainants  asked  for 
an  injunction  in  this  case  are :  that  errors  and  irregularities  oc- 
curred in  the  condemnation  proceedings  ;  that  the  railroad  com- 
pany has  one  right  of  way  on  which  it  is  now  operating  and 
transacting  its  business  ;  that  the  railroad  company  is  insolvent, 
and  therefore  a  just  compensation  cannot  be  obtained  by  pur- 
suing an  appeal  from  the  award  of  the  commissioners  as  allowed 
by  law.  Defendant  answered,  denying  all  material  allegations 
of  the  bill ;  demurred  to  the  bill  for  want  of  equity,  and  because 
the  complainants  had  a  complete  remedy  at  law,  and  moved  to 
dissolve  the  injunction.  Injunction  was  dissolved.  Complain- 
ants appeal. 

£.  H.  Hanna  for  appellants. 

Brothers,  Willett  &  Willttt  for  appellee. 

Stone,  C.J. — If  any  errors  of  law  were  committed  in  the  con- 
demnation proceedings  alleged  to  have  been  had  in  this  case, 
Errori  eom-  they  should  havc  been  taken  advantage  of  before  the 
mitted  in  pro-  probate  judge,  or,  on  the  appeal  to  the  circuit  court, 
eeedings.  jf  ^-jj^y  j^^^j  ^^^  been  waived  by  the  course  pursued  in 

the  primary  trial.  Such  errors  furnish  no  ground  whatever  for 
equitable  interference.  Mills,  Em.  Dom.  §  323  ;  Ewing  v.  City 
of  St.  Louis,  5  Wall.  413;  Secombe  v.  Railroad  Co.,  23  WalL 
108.  Nor  is  there  anything  in  the  objection  that,  having  once 
obtained  a  right  of  way,  the  railroad  company  is  bound  to  ad- 
here to  it,  and  cannot  proceed  for  a  further  condemnation.   The 

power  is  continuous,  and  co-extensive  with  the  wants 
jMrneit.****"'  of   the   corporation.     It   should  be  a  clear  case  of 

abuse,  to  justify  withholding  relief  on  the  ground 
that  the  easement  asked  for  is  not  necessary  to  the  successful 
operation  of  the  railroad.  I  Ror.  R.  R.  274  et  seq,;  Railroad 
Co.  V.  Wilson,  17  111.  123  ;  Fisher  v.  Railroad  Co.,  104  111.  323 ; 
Smith  V.  Railroad  Co.,  105  111.  511;  14  Am.  &  Eng.  R. 
R.  Cas.  384;  Railroad  Co.  v.  Devaney,  42  Miss.  555 ;  Rail- 
road Co.  V.  Railroad  Co.,  26  Kan.  669;  Railroad  Co.  v. 
Lovejoy,  8  Nev.  100.  The  amended  bill  charges  that  the 
railroad  company  is  insolvent,  and  will  not  be  able  to  meet  and 
pay  the  increased  damages,  should  such  be  awarded  in  the  cir- 
cuit court,  to  which  the  case  has  been  appealed.  The  land- 
holder, complainant  in  this  bill,  has  ample  means  for  enforcing 
any  damages  he  may  recover.     He  has  a  lien  in  the  nature  of 

that  of  a  vendor,  on  the  property  taken,  enhanced  in 
-SiforwjiiiMt.  value  by  the  improvements  to  be  put  upon  it ;  and,  if 

the  payment  be  withheld,  the  chancery  court,  by  a 
restraining  order,  may  compel  payment  as  a  condition  of  further 
enjoyment  of  the  easement.  Hooper  v.  Railroad  Co,»  69  Ala. 
529;  14  Am.  &  Eng.  R.  R.  Cas.  526;  Railroad  Co.  v.  Jones,  68 
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Ala.  48,  70  Ala.  227 ;  Thornton  v.  Railroad  Co.,  84  Ala.  109, 
ante^  197.     The  case  of  Browning  v.  Railroad  Co.,  4  N.  J.  Eq. 
47,  was,  in  its  facts,  very  like  the  present  one,  and  an  injunction 
was  awarded  in  that  case.     The  ruling,  however,  was  put  on  the 
ground  that,  under  their  system,  the  appeal  suspended  and  super- 
seded the  judgment  of  condemnation,  and  with  it  the 
judgment  in  favor  of  the  landholder  for  the  assessed  ^^S!^^^ 
damages.     Our  startite   is  entirely  different.     Code 
1876,  §  1839.     If  ^^^  railroad  company  deposits  with  the  pro- 
bate judge  the  amount  of  the  award  and  the  costs  of  the  com- 
mission, the  appeal  in  nowise  hinders  or  impedes  work  on  the 
condemned  property.     The  deposit  was  made  in  this  case.    The 
present  bill  is  without  equity,  and  the  injunction  was  rightly 
dissolved.     Affirmed. 

Eminent  Domain — Abandonment. — It  has  been  said  that  until  the  actual 
payment  of  the  compensation,  or  until  the  com]>any  has  actually  entered 
upon  and  taken  possession  of  the  lands,  the  condemnation  proceedings 
may  be  abandoned.  See  Denver  &  N.  O.  R.  Co.  v.  Lamborn,  8  Colo.  380; 
s.  c.  23  Am.  &  Eng.  R.  R.  Cas.  115  ;  Peoria  &  R.  I.  R.  Co.  v.  Rice,  75  111. 
329;  Burlington  &  M.  R.  Co.  v.  Sater,  i  Iowa,  421  ;  Black  v.  Mayor  of 
Baltimore,  50  Md.  235  ;  Norris  v.  Mayor,  etc.,  44  Md.  598;  Northern  Mo. 
R.  Co.  V.  Lackland,  25  Mo.  515  ;  Graf!  v.  Mayor  of  Baltimore,  10  Md.  544  ; 
Leisse  v.  St.  Louis  &  I.  M.  R.  Co.,  2  Mo.  App.  105  ;  In  re  Waverly  Water 
Works  Co.,  85  N.  Y.  478;  Matter  of  Commissioners  of  Washington  Park, 
56  N.  Y.  144;  Martin  v.  Mayor  of  Brooklyn,  Hill  (N.  Y.),  545 ;  Matter  of 
Anthony  Street.  20  Wend.  (N.  Y.)  618;  State  v,  Cincinnati  &  1.  R.  Co., 
17  Ohio  St.  103 ;  Dayton  &  N.  R.  Co.  v.  Marshall,  1 1  Ohio  St.  497  ;  Stabey 
V,  Vermont  C.  R.  Co.,  27  Vt,  39 ;  Stiles  v,  Middlesex.  8  Vt.  436 ;  Reg.  v. 
Commissioners  of  Rochdale  Improvement  Act,  2  Jur.  N.  S.  (Q.  B.)  861. 

However,  the  right  to  abandon  is  lost  if  the  land  has  been  reduced  to 
possession,  and  public  improvement  constructed  thereon.  See  Gray  v.  St. 
Louis  &  S.  F.  K.  Co.,  81  Mo.  126;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  106. 
The  same  is  also  true  where  private  rights  so  attached,  which  would  be 
prejudiced  by  the  abandonment.  See  Lafayette  v,  Schultz,  44  Ind.  94; 
Duncan  v.  Louisville,  8  Bush.  (Ky.)  98 ;  Farnsworth  v.  Boston,  121  Mass. 
73 ;  Pinkerton  v,  Boston  &  A.  R.  Co.,  109  Mass.  327  ;  Harrington  v.  Com- 
missioners of  Berkshire  Co.,  39  Mass.  263 ;  Jones  v.  Oxford  Co.,  43  Mo. 
419.  Pollard  V,  Moore,  51  N.  Y.  188 ;  O'Neil  v.  Hudson  Co.,  41  N.  J.  L. 
(12  Vr.)  161  ;  Crowner  v,  Waterton  &  R.  R.  Co.,  9  How.  (N.  Y.)  Pr.  457 ; 
In  re  Dover  St.  14  Johns.  (N.  Y.)  506  ;  Peoples.  Brooklyn,  i  Wend,(N.  Y.) 
319;  Garrison  v.  New  York,  88  U.  S.  (21  Wall.)  196;  bk.  22  L.  ed.  612. 

See.  generally,  as  to  abandonment  of  condemnation  proceedings,  Chicago, 
etc.,  R.  Co.,  V,  Gates,  30  Am.  &  Eng.  R.  R.  Cas.  268,  note.  271 ;  In  re 
Ruthin,  etc.,  Act,  27  lb.  434,  note,  440;  Denver,  etc.,  R.  R.  Co.  v»  Lam- 
born,  23  lb.  115,  note,  123. 
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Kansas  City,  Clinton  and  Springfield  R.  Co. 

V, 

Story. 

•  {Missouri  Supreme  Court,  December  20,  1888.) 

Eminent  Domain — Damages— Award  of  Cdmmissioners — Appeal.-^A  judg- 
tnent,  confining  the  report  of  commissioners  appointed  to  assess  damages 
for  lands  taken  for  railroad  purposes,  which  recites  that,  at  the  defendant's 
""instance  and  request"  the  commissioners  were  appointed  in  vacation. 
<loes  not  estop  the  defendant,  who  excepts  to  the  award  of  damages  when 
liled,  from  demanding  a  jury  to  assess  the  same. 

Same— New  Appraisement— Jury  Triai. — Section  896  of  the  Missouri 
statute,  providing  that  a  jury  may  assess  damages  for  lands  talcen  for 
railroad  purposes  where  a  **  new  appraisement"  is  ordered,  docs  not  deprive 
the  owner  of  his  constitutional  right  to  a  common-law  jury. 

Same— Plat  of  Lands— Description — Sufficiency. — Where  a  plat  of  the 
lands  proposed  to  be  taken  is  filed  with  the  commissioners'  report,  a  ref- 
-erence  in  the  report  to  the  road  as  "  located  over,  through,  and  upon"  the 
land  in  question  is  a  sufficiently  specific  description  of  the  property  for 
which  damages  are  assessed.     (Sherwood,  J.,  dissenting.) 

Same— Assessing  Damages— Effect  on  Other  Property.— The  failure  of 
the  commissioners,  in  estimating  the  damages,  to  consider  how  far  the 
other  one  hundred  and  sixty  acres  in  the  farm  would  be  affected,  is  an 
improper  omission. 

Same  —  Compensation  —  Lumping  Damages. —  Arbitrary  and  lumping 
tnethods  of  assessing  damages  for  taking  pro[>erty  are  condemned.  (Fol- 
lowing Railroad  Co.  v,  Campbell,  62  Mo.  585 ;  Railroad  Co.  v,  Birkott, 
62  111.  332.) 

Same — Damages — Elements  of. — Cuts  and  fills  and  the  inconvenience  of 
reaching  the  severed  portions  of  the  land  are  proper  subjects  for  consid- 
eration m  estimating  damages. 

Appeal  from  Circuit  Court,  Cass  County. 

Proceedings  by  the  Kansas  City,  Clinton  &  Springfield  R.  Co., 
to  condemn  land  of  Thomas  R.  Story  for  railway  purposes. 
The  damages  were  assessed  by  commissioners  at  $410,  their  re- 
port confirmed  by  the  court,  and  defendant  appeals. 

Gates  &  Wallace  for  appellant. 

Wallace  Pratt  and  W.  J.  Terrell  for  respondent. 

Sherwood,  J. — The  present  proceeding  was  instituted  for 

the  purpose  of  condemning,  for  a  right  of  way,  certain  lands 

owned  by  defendant,  and  others  who  were  joined 

**  with  him.     The  petition  was  presented  to  the  judge 

in  vacation,  due   notice   being  given  to  those  interested,  and 

three   commissioners   were   appointed  to   assess  the   damages, 
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etc.    At  the  next  term,  the  commissioners  made  their  report. 

•  The  defendant  appeared  and  filed  various  exceptions  thereto, 
and,  at  the  conclusion '  of  his  exceptions,  asked  for  a  jury 
to  assess  his  damages.  Witnesses,  including  the  commissioners, 
were  thereupon  heard  as  to  the  quantum  of  his  damages.  These 
exceptions  were  overruled,  the  report  approved,  a  jury  denied 
iiim,  and  he  appeals. 

Section  4,  art.  12,  of  our  constitution,  provides  that  "The 
right  of  trial  by  jury  shall  be  held  inviolate  in  all  trials  of  claims 
for  compensation,  when,  in  the  exercise  of  said  right  of  eminent 
domain,  any  incorporated  company  shall  be  inter-  ^ 
ested  either  for  or  against  the  exercise  of  said  right."  AppoiutmeBt 
It  is  urged  by  plaintiff  that  defendant  waived  his  of eommii- 
right  of  trial  by  jury  when  he  appeared  before  the  i'^Hd'^iriT. 
judge  in  vacation,  and  the  commissioners  were  ap- 
pointed at  his  "  instance  and  request.**     This,  however,  he  de- 
nied upon  oath ;  the  issue  being  made  by  plaintiff's  reply  to  the 
exceptions   filed,  charging   that   such  commissioners  were   ap- 
pointed in  the  manner  already  stated,  and  no  one  testified  to 
the  contrary  of 'the  defendant's  statement.     It  is  also  urged  that 

*  the  judgment  confirming  the  report  of  the  commissioners  recites 
that,  at  defendant's  "  instance  and  request,"  the  commissioners 
were  appointed  in  vacation,  and  therefore  he  is  concluded  by- 
the  record  from  making  any  denial  of  such  recitals.  This  may 
be  granted ;  but  what  does  the  concession  amount  to  ?  The 
appointment  of  commissioners  in  vacation  was  merely  an  initia- 
tory step,  a  provisional  measure,  which  might  or  might  not  fix 
the  right  of  the  parties,  as.  subsequent  events  should  determine. 
Besides,  at  the  time  of  the  appointment  of  the  commissioners, 
it  was  impossible  for  defendant  to  have  had  a  jury,  though 
never  so  desirous  of  obtaining  one ;  and  if  he  had  demanded 
one,  and  had  been  refused,  there  was  no  way  known  to  the  law 
whereby  he  could  have  saved  his  exceptions  to  such  refusal. 
These  observations  suflSciently  indicate  that  defendant  is  not 
estopped  by  the  record,  and  that  he  did  not  waive  his  right  to 
demand  a  jury.  A  man  can  scarcely  waive  anything  which  is 
out  of  his  reach.  And  as  soon  as  the  report  of  the  commission- 
ers came  in,  and  was  not  regarded  by  him  as  altogether  just,  he 
exercised  his  right  of  disaflSrmance  on  the  first  opportunity,  by 
filing  his  exceptions  and  demanding  a  jury.  His  demand  was 
therefore  timely. 

But  it  is  insisted  that,  under  the  provisions  of  section  896,  a 
party  is  not  entitled  to  a  jury  except  a  "  new  appraisement"  be 
ordered ;  and  in  this  case  there  was  none  ordered,  the  report 
having  been  confirmed.  Of  this  claim  it  is  sufficient  to  say  that 
if  there  be  any  incongruity  between  the  statute  and  the  consti- 
tutional provision  already  quoted,  the  latter  must  prevail.     The 
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action  or  non-action  of  the  legislative  department  of  the  govern- 
ment cannot  defeat  a  constitutional  right,  nor  place  it  in  abey- 
ance.  The  right  being  conceded,  it  carries  with  it  the  appropri- 
ate remedy.  People  v.  McRoberts,  62  111.  38;  Kine  v,  Defen- 
baugh,  64  111.  291  ;  Bish.  St.  Crimes,  §  137,  and  cases  cited ;  Ex 
parte  Marmaduke,  91  Mo.,  cases  cited,  pp.  265,  267.  And  when 
section  4  of  article  1 2, ^«/r^, declares  that  "The  right  of  trial  by 
jury  shall  be  held  inviolate,**  etc.,  the  jury  there  meant  is  "the 
historical  jury  of  twelve  men,"  with  all  its  incidents.  This  rule 
applies  without  exception  unless  a  contrary  purpose  is  unmis- 
takably manifested.  Cooley  Const.  Lim.  (5th  ed.)  506.  In  con- 
sequence of  these  views  and  authorities,  it  must  be  held  that, 
under  the  section  of  the  constitution  upon  which  defendant  re- 
lies, he  is  entitled  to  a  common-law  jury,  and  to  all  the  incidents 
which  pertain  to  a  trial  by  such  a  body  of  men.  By  none  of  the 
foregoing  remarks  is  it  intended  to  be  intimated  that  a  party 
situated  as  was  the  defendant  could  not  waive  his  right  to  a  jury 
trial.  On  the  contrary,  the  opinion  is  that  it  was  quite  as  com- 
petent for  him  to  do  so,  and  in  a  similar  way,  as  if  the  cause 
were  an  ordinary  civil  action.  The  only  point  decided  in  regard 
to  that  is  that  the  acts  of  the  defendant  disclosed  by  the  record 
did  not  amount  to  such  a  waiver,  and  were  not  at  all  indicative 
of  it. 

The  defendant  claims  that  the  report  of  the  commissioners, 
filed  herein,  is  not  a  compliance  with  section  894,  in  that  it  does 

not  contain  **  a  specific  description  of  the  property 
Report  of  eom-  [qj.  ^hich  damages  are  assessed."  My  associates  are, 
goflieiencr.       however,   of    the   opinion   that  the   report   is   well 

enough  in  this  respect,  since  it  refers  to  the  road  as 
"  located  over,  through,  and  upon*'  the  land  in  question,  and 
gives  a  plat;  and  the  plat  and  profile  filed,  according  to  the 
statute,  in  the  office  of  the  county  clerk,  shows  just  where  the 
road  is  located,  so  that  their  conclusion  is  that  the  maxim  id 
cerium,  etc.,  applies  in  this  instance.  I  do  not  concur  in  this 
>y  view,  because  I  believe  that  the  report  on  its  face  must  show 

the  precise  strip  of  land  taken  ;  and  any  report  falling  short  of 
this,  does  not  comply  with  the  statute,  which  requires  the  report 
to  contain  **  a  specific  description  of  the  property**  taken.  Mills 
Em.  Dom.  §115,  and  cases  cited  ;  Railway  Co.  v.  Carter,  5$  Mo. 
448.  The  object  of  this  statutory  requirement  is  obvious,  the 
intent  being  that  the  report  is  to  be  a  muniment  of  title,  a  per- 
manent memorial,  which  identifies  with  absolute  certainty,  and 
leaves  nothing  to  parol  testimony  to  identify,  the  land  taken, 
where  in  after  years  the  centre  of  the  roadbed  is  shifted,  and 
the  temporary  stakes  have  disappeared.  But  whatever  the  rea- 
son of  the  statute  is,  it  is  suflScient  to  say  that  its  command  is 
of  itself  a  sufficient  reason. 
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The  commissioners,  in  their  testimony,  stated  that,  in  estimat- 
ing the  damages,  they  did  not  take  into  consideration  the  ques- 
tion of  how  far  the  other  i6o  acres  in  the  same  farm 
was  affected.     This  was  improper,  under  the  view  ?",JJf"Jl^'f 
taken  by  this  court  in  Railway  Co.  v.  Calkins,  90  Mo.  dAmage. 
538 ;   3  S.  W.  Rep.  82 ;   Railway  Co.  v.  Waldo,  70 
Mo.  629,  and  Railway  Co.  v.  Ridge,  57  Mo.  599. 

The  commissioners  erred  in  other  respects  in  making  their 
estimate  of  damages.  One  of  them  says  he  put  the  damages  at 
double  the  value  of  the  land  actually  taken ;  another,  that  they. 
•Mumped"  the  damages  at  $140;  and  they  all  say  that,  in  esti- 
mating the  damages,  they  took  no  account  of  the  "  cuts  and 
fills."  Arbitrary  and  lumping  methods  of  assessing  damages  for 
taking  property  have  heretofore  been  condemned  by  this  court 
(Railroad  Co.  v.  Campbell,  62  Mo.  585),  and  elsewhere  (Railway 
Co,  V.  Birkott,  62  111.  332).  There  are  numerous  authorities 
holding  that  cuts  and  fills  made  by  a  railroad  passing  through 
a  man's  farm,  and  the  inconvenience  to  which  he  will  be  sub- 
jected by  making  it  more  difficult  to  reach  the  severed  portions 
of  the  land,  are  proper  subjects  for  consideration  in  estimating 
the  damages  sustained.     Mills  Em.  Dom.  §§  166,  189. 

For  the  errors  aforesaid,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

All  concur.     Ray,  J.,  absent. 

Eminent  Domain — Damages — Elements  ofs — In  this,  matters  can  be  con- 
sidered in  assessing  damages  for  the  appropriation  of  lands  to  a  public 
use  which  are  the  direct  result  of  the  appropriation.  Thus,  it  has  recently 
been  held  by  the  supreme  court  of  Iowa,  in  the  case  of  Doud  v.  Mason 
City  &  F.  D.  R.  Co.,  41  N.  W.  Rep.  65,  that  the  owner  of  lands  appropri- 
ated under  an  exercise  of  the  power  of  eminent  domain  cannot  recover 
or  detriment  to  his  land  outside  the  right  of  way  condemned,  caused  by 
the  railroad  company  taking  soil  therefrom,  it  being  a  mere  trespass,  for 
which  an  action  lies. 

Respecting  the  elements  of  damage  which  may  be  considered  in  award- 
ing compensation  in  condemnation  proceedings,  see  6  Am.  &  Eng.  Encyc. 
of  Law,  tit.  "Eminent  Domain,"  Vll,  VIII,  pp.  563-598,  and  the  later 
cases  of  Le  Roy  &  W.  R.  Co.  v,  HoUis  (Kan.).  18  Pac.  Rep.  947  ;  Redmond 
V.  St.  Paul.  M.&  M.  R.  Co.  (Minn.),  40  N.  W.  Rep.  64;  Blakely  v.Chigago, 
K.  &  N.  R.  Co.  (Neb.),  40  N.  W.  Rep.  956;  Esch  v,  Chicago.  M.  &  St.  P. 
R.  Co.  (Wis.).  39  N.  W.  Rep.  129;  In  re  Rughmier,  36  Fed.  Rep.  376. 

Same — Temporary  Alteration.— See,  post,  Wabash,  St.  L.  &  P.  R.  Co.  v. 
McDougall  (111.).  18  N.  E.  Rep.  291. 

Same — Procedure. — In  the  case  of  Ministee  &  N.  E.  R.  Co.  v.  Fowler, 
41  N.  W.  261.  it  was  held  that,  in  proceedings  to  condemn  land  for  railroad 
purpses  under  the  Michigan  statute,  the  jury  have  only  to  determine  the  ne- 
cessity of  taking  the  property,  and  the  damages ;  and  the  questions  whether 
there  is  sufficient  cause  for  resorting  to  condemnation  proceedings,  and 
wliether  the  petition  sufficiently  describes  the  land,  should  be  settled  before 
allowing  an  inquest.  As  to  instruction  to  jury,  see  Redmond  v,  St.  PauU 
M.  &  M.  R.  Co.  (Minn.),  40  N.  W.  Rep.  64. 

Same — Stipulation  by  Attorneys.— The  supreme  court  of  Illinois,  in  the 
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case  of  Wabash.  St.  L.  &  P.  R.  Co.  v.  McDougall,  see,  pos/,  held  that  in  a 
proceeding  to  reassess  damages  to  land,  where  the  defendant  claims  dam- 
ages caused  by  constructing  a  trestle  over  his  land  instead  of  restoring  an 
embankment  that  had  been  washed  away,  a  stipulation  signed  by  plainiifi's 
attorneys  that  plaintiff  would  restore  the  embankment  is  properly  stricken 
from  the  files. 

8ame — View  of  Premises  by  Jury. — The  supreme  court  of  Pennsylvania 
held,  in  the  case  of  Traut  v.  New  York  Cent.  &  St.  L.  R.  Co.  (Pa.).  15  Atl. 
Rep.  678,  that,  under  Act  Pa.  April  9, 1856  (P.  L.  289),  §  3,  giving  power  to 
the  court  to  whicli  an  app)eal  is  taken  from  the  report  of  viewers,  in  pro- 
ceedings to  condemn  lands  for  railroads,  to  make  all  such  orders  as  may 
be  deemed  necessary,  authorizes  an  order  for  the  jury  to  view  the  premises 
after  they  were  imipanelled  and  sworn. 

Same — Proof. — The  supreme  court  of  Illinois  held,  in  the  case  of  Chi- 
cago. S.  F.  &  C.  R.  Co.  V,  Phelps  (III.),  17  N.  E.  Rep.  769.  that  the  petitioner 
was  not  bound,  at  its  peril,  to  assume  that  land  not  taken  was  damaged,  and 
to  go  on  and  try  to  make  proof  of  it.  Its  right  to  the  relief  asked  did  not 
depend  at  all  upon  showing  that  the  land  not  taken  was  damaged.  Such 
proof  would  not  have  been  in  support  of  any  allegation  in  the  petition. 
The  land-owner  had  the  right  to  offer  such  evidence  under  the  petition, 
as  to  all  lands  mentioned  in  it,  without  filing  a  cross>petition.  Where  he 
Jias  availed  himself  of  this  right  by  offering  new  and  independent  evi- 
dence, it  is  clear  the  petitioner  had  the  right  to  be  heard  in  rebuttal  of 
the  proof  showing  damage  to  land  not  taken. 

8ame — Damages — Cross  Sum. — A  verdict  finding  a  gross  sum  for  the 
land-owner,  instead  of  describing  the  land  and  finding  the  condemnation 
and  damages  separately,  is  sufficient  in  the  absence  of  statutory  require- 
ments to  the  contrary.  See  Railroad  Co.  v.  Mayrand,  93  111.  591 ;  Railroad 
Co.  V.  Railroad  Co..  66  III.  591. 

Same — Appeal. — In  proceedings  to  take  land  for  the  purposes  of  a  rail- 
road, and  ascertain  the  compensation  to  the  land-owner,  the  railroad  com- 
pany has  the  right  to  enter  upon  the  use  of  the  land,  upon  an  appeal  from 
the  trial  court  bv  the  company,  by  complying  with  the  eminent  domain 
act  (Rev.  Stat.  111.  c,  47.  §  13),  providing  that,  upon  appeal  by  the  land- 
owner, the  company  shall  be  entitled  to  enter  upon  the  use  of  the  land  by 
giving  bond  conditioned  for  paying  such  compensation  as  may  be  finally 
adjudged  in  the  case;  and  if  the  appeal  be  by  the  company,  a  like  bond 
shall  be  executed.    Chicago,  S.  &  F.  R.  Co.  v.  Phelps  (111.),  17  N.  E.  Rep. 

It  is  said,  in  the  case  of  Schuylkill  River  East  Side  R.  Co.  v,  Harris,  16 
Atl.  Rep.  838,  that  a  party  who  appeals  to  the  court  of  common  pleas 
from  an  assessment  of  damages  by  viewers,  in  condemnation  proceedings, 
under  the  general  railroad  Taw  Pa.  Feb.  18,  1849.  allowing  an  appeal  by 
either  party  within  30  days  from  the  filing  of  the  viewers'  report,  and  a  trial 
de  novo  on  such  appeal,  cannot,  after  issue  joined  on  the  appeal,  and  a  trial 
had  on  the  merits,  withdraw  the  appeal  without  consent  of  the  other  party, 
and  rely  on  the  viewers'  award. 

Same— Appeal  from  Award — Parties. — Where  the  award  of  compensa- 
tion, in  proceedings  for  condemnation  of  land,  is  made  jointly  to  the  owner 
and  mortgagees  of  the  land  taken,  the  owner  may  appeal  from  the  assess- 
ment of  damages  without  the  mortgagees  being  made  parties  to  such  ap- 
peal. (Following  Lance  v.  Railway  Co.,-  11  N.  W.  Rep.  612;  Dixon  v. 
Rockwell.  S.  &  D.  R.  Co.  (Iowa).  39  N.  W.  Rep.  646.) 

Same— Amending  Record. — It  is  said,  in  the  case  of  Chicago,  S.  F.  &  C. 
R.  Co.  V.  Phelps  (111.),  17  N.  E.  Rep.  769,  that,  where  the  case  was  tried 
upon  the  theory  that  there  was  a  cross- petition  in  it.  and  when  it  was  dis- 
covered thetranscipt  did  not  contain  the  cross-petition,  the  record,  upon 
due  notice,  was  amended,  the  irrep^ularity  is  immaterial. 
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Same — Dismissal  of  Appeal. — A  motion  to  dismiss  an  appeal  on  the 
ground  tliat  the  petitioner,  failing  to  obtain  the  order  to  enter  upon  the 
use  of  the  property  pending  the  litigation,  had  deposited  the  amount  of 
the  judgment  with  the  county  treasurer,  which  was  paid  over  to  the  land- 
owner on  his  written  agreement  to  refund  to  the  railroad  company  in  case 
I  lie  judgment  should  be  reversed,  and  that  such  payments  operated  as  an 
absolute  satisfaction  and  extinction  of  the  judgment,  was  properly  over- 
ruled.    Chicago,  S.  F.  &  C.  R.  Co.  v.  Phelps  (111.),  i?  N.  E.  Rep.  769. 

For  a  full  description  of  the  question  of  procedure  in  actions  to  con- 
demn lands  for  public  uses,  and  also  of  appeals  therein,  see  6  Am.  &  Eng. 
Encyc.  of  Law,  tit.  "  Eminent  Domain,"  XIV,  pp.  604-634. 


ACKERMAN  et  al. 

V. 

Huff  et  al. 

{Texas  Supreme  Court,  June  28,  1888.) 

Railroads— Purchase  of  Right  of  Way  and  Depot  Grounds— Branch  of  War. 
ranty. — Defendants  Ackerman  and  others,  being  in  possession  of  seven 
hundred  acres  of  land,  conveyed  by  deed  of  warranty  to  the  defendant 
railway  company  a  portion  thereof,  to  wit,  a  right  of  way  and  depot  grounds. 
The  railway  company  claimed  title  also  by  condemnation  proceedings 
against  the  plaintiff.  Ejectment  by  plaintiff  against  Ackerman  and  others 
and  the  railway  company.  The  railway  company  pleaded  title  from  the 
aforesaid  sources,  and  alleged  breach  of  warranty  on  the  part  of  Ackerman 
and  others,  defendants.  Judgment  in  favor  of  the  plaintiffs  for  all  the  land 
except  that  claimed  by  the  railway  company;  judgment  in  favor  of  Acker- 
man for  the  value  of  improvements;  judgment  in  favor  of  the  railway 
company  for  right  of  way  and  depot  grounds,  and  against  their  warrantors. 
By  agreement  of  the  parties,  judgment  was  affirmed  as  to  all  matters  except 
those  affecting  the  right  of  railway  to  depot  grounds  and  right  of  way,  and 
those  affecting  the  right  of  the  company  to  recover  on  the  warranty.  Heid, 
that,  as  the  companv  alleged  the  purchase  of  the  right  of  wav  and  depot 
grounds  from  the  ciefendants.  and  their  warranty  deed  therefor,  and  the 
judgment  which  was  affirmed  by  consent  shows  a  breach  of  the  warranty, 
the  judgment  must  be  affirmed. 

8ame — Assignment  of  Error— When  Invaiid^ — As  assignment  of  error  that 
"  The  court  erred  in  rendering  judgment  in  favor  of  the  defendant  because 
the  same  is  not  supported  by  the  evidence"  is  too  general  to  entitle  the  par- 
ties to  a  revision  of  the  judgment. 

Eminent  Domain-Report  of  Commissioners— Statement  as  to  Notices.— 
The  fact  that  the  report  of  the  commissioners  only  states  that  the  notices 
were  issued  does  not  tend  to  prove  that  they  were  not  in  some  lawful 
manner  served. 

8ame — Condemnation  Proceedings— Non-residants— Notice.— The  facts 
that  some  of  the  plaintiffs  were  non-residents  of  the  state,  and  that  between 
the  commencement  and  conclusion  of  the  condemnation  proceedings  suffi- 
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cicnt  time  did  not  intervene  to  give  notice  by  publication,  does  not  show 
that  notice  was  not  jjiven  in  some  lawful  manner. 

8anfie — Condemnation — Petition — Description  of  Lands. — Where  the  peti- 
tion for  condemnation  proceeding,  particularly  describes  the  land  sought 
to  be  talcen,  and  the  plat  thereof  is  filed  with  them»  in  the  absence  of  evi- 
dence to  the  contrary  the  lands  will  be  held  to  be  described  with  sufficient 
certainty. 

Appeal  from  District  Court. 

Facts  sufficiently  appear  in  the  opinion. 

Wurzback  &  Boone  and  M inter  &  Altgelt  for  appellants. 

Clifford  &  Aycock  for  appellees.  ' 

Stayton,  C.  J. — This. action  was  brought  by  the  heirs  of  Ai- 
pheus  Huff  to  recover  700  acres  of  land  claimed  by  Joseph  Ack- 
erman,  George  H.  Buechsenschuetz,  and  August  Kroeger,  who, 
F»cts  ^y^  warranty  deed,  had  conveyed  to  the  International 

&  Great  Northern  R.  Co.  a  right  of  way  and  depot 
grounds.  The  railway  company  was  also  made  a  defendant, 
and  in  additibn  to  claim  of  right  of  way  and  depot  grounds 
acquired  by  proceedings  in  condemnation  had  against  the 
plaintiffs,  it  asserted  a  claim  against  its  warrantors.  There 
was  a  judgment  in  favor  of  the  plaintiffs  for  all  the  land  except 
that  claimed  by  the  railway  company ;  a  judgment  in  favor  of 
Ackerman  for  the  value  of  improvements  made  by  him;  a  judg- 
ment in  favor  of  the  railway  company  for  right  of  way  and  depot 
grounds,  and  against  their  warrantors.  There  were  appeals  by 
all  these  parties  except  the  railway  company;  but  by  agreement 
of  these  parties,  it  is  consented  that  the  judgment  be  affirmed  as 
to  all  matters  except  those  affecting  the  right  of  the  railway  to 
depot  grounds  and  right  of  way,  and  those  affecting  the  right  of 
the  railway  company  to  recover  on  the  warranty  made  by  the 
defendants.  This  being  the  state  of  the  record,  no  other  ques- 
tions need  be  considered. 

The  defendants  rely  upon  the  following  assignment  of  error : 

"  The  court  erred  in  rendering  judgment  in  favor  of 
•rroJ!"**"*'*'^^^^  defendant  the  International  &  Great  Northern 

R.  Co.  against  these  defendants,  because  the  same 
is  not  supported  by  the  evidence."  Under  the  statute,  the 
rules  of  this  court,  and  repeated  decisions,  it  must  be  held 
that  the  assignment  is  too  general  to  entitle  the  parties  to  a  revi- 
sion of  the  judgment,  and  proceedings  that  led  to  it.  It  is 
urged,  however,  that  there  is  fundamental  error,  and  the  matter 
is  thus  presented  in  brief  of  counsel :  "  The  court  erred  in  ren- 
dering judgment  in  favor  oPthe  defendant  the  International  & 
Great  Northern  .R.  Co.  against  the  appellants,  because  such 
judgment  is  not  supported  by  the  pleadings."  The  plead- 
ing for  the  railway  company  alleged  the  purchase  of  right  of  way 
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and  depot  grounds  from  the  defendants  ;  that  they  executed  a 
warranty  deed  therefor  ;  and  the  judgment,  which  the  agreement 
of  the  defendants  authorizes  to  be  affirmed,  shows  a  breach  of 
the  warranty.  There  is  no  claim  that  the  judgment  is  for  a 
greater  sum  than  they  were  liable  for  on  their  warranty.  Under 
this  state  of  facts,  the  judgment  in  favor  of  the  railway  company 
against  the  defendants  must  be  affirmed. 

The  railway  company  pleaded  its  title  to  the  right  of  way  and 
depot  grounds  through  proceedings  had  against  the  pieadin^- 
plaintiffs  to  condemn,  and  to  this  the  plaintiffs  filed   Proceedingt 
a  supplemental  petition  setting  up  several  grounds  *•*•"• 
on  which  it  was  claimed  that  the  proceedings  to  condemn  were 
invalid ;  but  they  subsequently  withdrew  this,  and  reserved  to 
themselves  only  the  right  to  object  to  such  proof  as  the  railway 
company  might  offer  in  support  of  its  claim  through  the  con- 
demnation   alleged.     The    plaintiffs    offered   to  introduce    in 
evidence  the  proceedings  against  them  by  the  railway  company 
to  condemn  the  right  of  way  and  depot  grounds,  for  the  purpose 
of  showing  that  they  had  no  notice  of  the  proceedings;  and  these 
were  excluded.     The  bill  of  exceptions  does  not  show  what  the 
proceedings  were  except  in  a  general  way,  and  those  parts  of 
the  proceedings  found  in  the  record  from  which  the  plaintiffs 
seek  to  draw  the  inference  that  no  notice  was  given  do  not  tend 
to  that  conclusion  ;  but  to  the  contrary,  for  the  judg- 
ment of  the  court  making  the  condemnation  declares  ^^SOTers^"*" 
that  notices  were  given.     The  fact  that  the  report  of  sutementM 
the  commissioners  only  states  that  the  notices  were  ?"^"*r!"*, 
issued  does  not  tend  to  prove  that  they  were  not  in     ""'** 
some  lawful  manner  served  ;  nor  does  the  fact  that  some  of  the 
plaintiffs  were  non-residents  of  the  the.state,  and  that  a  sufficient 
time  to  give  notice  by  publication  did  not  elapse  between  the 
time  the  proceedings  were  commenced  and  the  time  the  damages 
were  assessed,  show  that  notice  was  not  given  in  some  other  law- 
ful manner  ;  nor  that  the  plaintiffs  did  not  appear  in  person  or 
by  representative ;  and  this  renders  the  giving  such  notice  as  the 
statute  requires  unnecessary.  The  plaintiff  proposed  to  prove  by 
one  of  the  commissioners  that  no  notice  was  given  to  the  plain- 
tiffs, and  that  they  did  not  appear;  and  this  evidence  was  ex- 
cluded on  the  ground  that  the  recital  in  the  judgment  was  con- 
clusive of  the  fact  that  notices  were  given.     This  ruling  may 
have  been  erroneous,  and  it  is  assigned  as  error;  but  it  is  not 
presented  in  the  brief  of  counsel,  and,  under  rule  29,    u^„^^„,,^,  ^ 
must  be  regarded  as  abandoned.     The  judgment  of   JpeuuoM-* 
condemnation  in  terms  undertakes  to  vest  the  fee  to   Dencriptio*  ©f 
the  right  of  way  and  depot  grounds  in  the  railway   '*"**• 
company ;  but  this  the  court  had  no  power  to  do,  and  its  judg- 
ment is  in  so  far  inoperative.     Rev.  St.  art.  4206.     The  original 
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petition  for  condemnation  is  not  found  in  the  record,  but  the 
proceedings  offered  show  that  the  lands  condemned  were  fully 
and  particularly  described  therein,  and  with  reference  thereto, 
the  condemnation  was  made.  This,  with  the  plat,  made  a  part 
of  the  judgment  in  this  cause,  in  the  absence  of  evidence  to  the 
contrary,  must  be  presumed  to  describe  the  land  condemned 
with  sufficient  certainty.  When  the  land  was  condemned,  the 
money  was  paid  into  court  for  the  appellants,  and  it  is  urged 
that  it  was  error  to  permit  that  fact  to  be  proved.  Such  a  pay- 
ment, we  are  of  the  opinion,  satisfies  the  constitutional  require- 
ment that  "  Compensation  shall  be  first  made  or  secured  by  a 
deposit  of  money  "  (Const,  art.  i,  §  17),  and  there  was  no  error  in 
permitting  that  fact  to  be  proved.  The  steps  taken  in  the  at- 
tempt to  condemn  the  land  may  not  have  been  in  accordance 
with  the  laws  regulating  such  procedure,  and  we  do  not  pass 
upon  any  question  that  might  be  raised  in  the  cause,  other  than 
such  as  the  plaintiffs  present  in  the  assignments  of  error  relied 
on  in  their  brief.  The  district  court  had  the  power  to  determine 
that  the  land  had  been  condemned  to  the  use  of  the  railway 
company,  and  we  would  not  be  authorized  to  inquire  whether  its 
finding  that  it  had  been  so  condemned  was  erroneous  on  grounds 
not  relied  on  by  the  plaintiffs.  An  issue  was  made  as  to  the 
rights  of  the  respective  parties,  and  evidence  heard  as  to  the 
extent  of  the  compensation  the  plaintiffs  were  entitled  to  receive 
from  the  railway  company,  and  it  is  not  clear,  when  the  plaintiffs 
did  not  object  to  the  trial  of  such  an  issue  in  this  cause,  that 
that  the  judgment  herein  rendered  would  not  vest  in  the  rail- 
way company  the  right  to  use  the  way  and  depot  grounds,  even 
if  there  had  not  been  a  previous  condemnation.  No  such  right 
could  be  established  in  an  action  of  this  character  if  a  plaintiff 
objected.  'There  is  no  error  pointed  out  in  the  assignments  of 
error  presented  in  the  brief,  and  under  the  agreement,  filed  the 
judgment  will  be  affirmed. 

Eminent  Domain — Condemnation  Proceedings — PetitionT-Descriptton  of 
Premises. — A  petition  for  the  condemnation  of  lands  must  allege  that  the 
taking  is  necessary  for  public  use,— see  Smith  v,  Chicago  &  W.  I.  R.  Co., 
105  111.  5ii;s.  c.  14  Am.  &  Eng.  R.  R.  Cas,  384;  Atchison  &.  D.  R.  Co. 
V.  Lyon,  24  Kan.  744;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  295;  Grand  Rapids 
N.  &  L.  S.  R.  Co.  V,  Van  Drile,  24  Mich. 409;  Valley  R.  Q,v,  Bohn,  34 Ohio 
St.  114;  s.  c.  21  Am.  Ry.  Rep.  30:  Schick  v,  Pennsylvania  R.  Co.,  i  Pear- 
son (Pa.),  259;  South  Carolina  R.  Co.  v.  Blake.  9  Rich.  (S.  C.)  L.  22. — and 
must  set  out  the  corporate  existence  and  right  to  exercise  the  power  of 
eminent  domain.  See  Atkinson  v.  Marietta  &  C.  R.  Co.,  15  Ohio  St.  21. 
Some  of  the  cases  hold  that  it  is  necessary  for  the  petition  to  set  out  in- 
ability to  acquire  the  lands  by  purchase  or  voluntary  grant.  See  Bow- 
man V,  Venice  &  C.  R.  Co.,  102  111.  454;  s.  c,  14  Am.  &  Enjy.  R.  R.  Cas.  338; 
Booker  ?/.  Venice  &  C.  R.  Co.,  loi  111.  333:  s.  c.  5  Anj.&  Eng.  R.  R.  Cas. 
357;  Chicago  &  M.  L.  S.  R.  Co.  v,  Sanford.  23  Mich.  418;  Cunninghams. 
Pacific  R.    Co.,  61  Mo.  35;  Hannibal  &   St.  Joe   R.    Co.    v,  M under,  49 
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Mo.  165;  Inrt  New  York  C.  &  H.  R.  R.  Co.,  67  Barb.  (N.  Y.)426;  United 
States  V.  Oregon   R.  &  Nav.  Co.,  9  Sawy.  C.  C.  61;  s.  c,  16  Fed.  Rep» 

524. 

A  complaint,  in  an  action  to  condemn  lands  for  public  use,  must  be  in 
writing, — Church  v.  Grand  Rapids  &  I.  R.  Co.,  70  Ind.  161;  s.  c,  3  Am.  Sc 
Eng.  K.  R.  Cas.  198,— and  should  be  verified.  Reitenbaugh  v.  Chester 
Valley  R.  Co.,  2i  Pa.  St,  100.  The  petition  or  complaint  should  set  out  the 
names  of  the  owners,— see  California  S.  R.  Co.  v,  Colton  L,  &.  W.  Co.  (Cal.). 
14  Am.  &  Eng.  R.  R.  Cas.  194, — and  also  the  extent  of  the  lands  intended 
to  be  condemned.  Spofford  v,  Bucksport  &  B.  R.  Co.,  66  Me.  26;  Chicago^ 
M.&  L.  S.  R.^Co.  V.  Sanford,  23  Mich.  418  ;  /nre  New  YorkC.  &  H.  R.  R. 
Co..  70  N.  Y.  *i9i  ;  s.  c,  18  N.  E.  Rep.  395 ;  Pennsylvania  R.  Co.  v.  Porter^ 
29  Pa.  St.  165  ;  Ohio  R.  R.  Co.  v.  Harness,  24  W.  Va.  511  ;  s.  c,  20  Am. 
&  Eng.  R.  R.  Cas.  405.  But  there  need  not  be  an  allegation  as  to  the 
value  of  the  lands  sought  for  compensation.  United  States  v.  Oregon  R^ 
&  Nav.  Co.,  16  Fed.  Rep.  524;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  23. 

The  petition  for  the  compensation  of  lands  should  so  describe  the  prem* 
ises  intended  to  betaken  that  there  can  be  no  question  as  to  their  identi*- 
ty.  See  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Munson,  57  Mich.  42;  s.  c,  20 
Am.  &  Eng.  R.  R.  Cas,  410;  Chicago  &  M.  L.  S.  R.  Co.  v,  Sanford,  25. 
Mich.  418;  West  v.  West  &  E.  R.  Co.,  61  Miss.  536 ;  s.  c,  20  Am.  &  Eng.  R. 
R.  Cas.  402 ;  Pennsylvania  R.  Co.  v.  Porter,  29  Pa.  St.  165 ;  Hussner  «/. 
Brooklyn  City  R.  Co.,  96  N.  Y.  18 ;  s.  c,  sud,  nom,  Brooklyn  City  R^ 
Co.  V,  Hussner.  20  Am.  &  Eng.  R.  R.  Cas.  265  ;  In  r^New  York  C.  «  H, 
R.  R.  Co.,  90  N.  Y.  342 ;  Ohio  R.  R.  Co.  v.  Harness,  24  W.  Va.  511;  s.  c.^ 
20  Am.  &  Eng.  R.  R.  Cas.  405. 

Same— Filing.— In  the  case  of  Ellisworth  M.  N.  &  S.  E.  R.  Co.  v.  Maxwell^ 
decided  July  7,  1888,  the  supreme  court  of  Kansas  say:  *'  It  would  have  been 
better  practice  for  Maxwell  to  have  filed  a  petition;  but  as  no  motion  was- 
made  to  compel  him  to  do  so,  the  omission  could  not  be  raised  on  an  ol>- 
jection  to  the  evidence."     Following  Railway  Co.  v,  Orr,  8  Kan.  419. 


Dudley  ^ 

V, 

Minnesota  and  Northwestern  R.  Co. 

{Iowa  Supreme  Court,  May  14,  1889.) 

Eminent  Domain— Description  of  Premises— Damage  to  Entire  Farm. — 
Where  a  land-owner  whose  farm  is  crossed  by  the  right  of  way  of  a  rail- 
road asks  for  all  the  damages  legally  resulting  from  the  appropriation,  the 
damage  to  his  entire  farm  may  be  considered  in  estimating  damages,  al- 
thou^  the  application  for  assessment  of  damages  describes  the  premises 
as  those  crossed  by  the  right  of  way,  and,  in  the*  land-owner's  notice  of 
appeal  from  the  award,  the  premises  are  described  as  in  the  application. 

Same— Elements  of  Damage — Inconveniences. — In  an  action  by  a  railroad 

company  to  appropriate  a  right  of  way  across  a  farm,  the  court  instructed 

the  jury  that  mere  inconveniences  resulting  from  the  location  of  the  road 

were  not  of  themselves  to  be  considered,  but  that  the  jury  were  to  consider: 

86  A.  &  £.  R.  R.  Cas.~88 
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them  for  their  bearing  on  the  market  price  of  the  farm ;  the  necessity  of 
OfC  ling  gates  and  crossing  the  railroad,  and  the  danger  of  fire,  being  re- 
ferred to  as  instances,     //e/d,  that  the  instruction  was  correct. 

Same— Proof  of  Value— Assessment  Rolls— Assessor's  Opinion. — Assess- 
ment rolls  cannot  be  introduced  in  evidence  to  prove  assessed  value  of 
land  sought  to  be  appropriated  by  a  railroad  for  its  right  of  way.  The 
opinion  of  the  assessor  as  to  the  value  of  the  land  must  be  given  under 
oath  as  a  witness. 

Same— Excessive  Damages. — A  verdict  for  $1700  cannot  be  considered 
excessive  where  several  witnesses  testify  that  in  their  opinion  the  farm, 
consisting  of  313  acres,  was  depreciated  $10  per  acre. 

Appeal  from  District  Court,  Fayette  County, 
Proceedings  for  the  assessment  of  damages  for  the  establish- 
ment of  defendant's  right  of  way.     Defendant  appeals. 
Fojike  &  Lyon  and  Lusk  &  Bunn  for  appellants. 
Ainsworth  &  Hobson  and  Hoyt  &  Hancock  for  appellee. 

Granger,  J. — The  sheriff's  jury,  to  assess  the  damage  for  the 
location  of  the  right  of  way  over  plaintiff's  land,  was 
summoned  at  the  instance  of  the  defendant.  The 
application  is  for  appraisers  to  assess  the  damages  "  for  a  one- 
hundred-foot  right  of  way  in  and  over  the  following  described 
tracts  or  parcels  of  land,  ...  to  wit :  The  N.  i  of  S.  E.  i, 
and  S.  W.  \  of  N,  E.  J.  .  .  ."  The  application  then  directs 
the  sheriff  to  **  appoint  six  freeholders  of  the  county,"  etc.,  "  to 
assess  the  damage  which  the  said  Dudley  will  sustain  by  the 
appropriation  of  said  right  of  way."  The  language  in  the  no- 
tice of  appeal  is  that  he  appeals  "  from  the  award  and  assess- 
ment of  damages,  .  .  .  sustained  by  reason  of  the  location  and 
construction  of  the  railroad  over  and  across  the  following-de- 
scribed real  estate  :"  (then  describing  the  same  land  as  in  the  ap- 
plication). 

I.  The  land  described  is  120  acres,  and  the  plaintiff's  farm 
consists  of  318  acres ;  and  on  the  trial  the  plaintiff  was  allowed 
DeMeriptioft  of  *^  prove  the  damage  to  the  entire  farm,  and  the  de- 
prop»rtr-  fendant  assigns  that  as  error,  and  insists  that  the  in- 
'i*"ftr*'*"'  quiry  should  have  been  limited  to  the  premises  de- 
^  ™'  scribed  in  the  notice  of  appeal.  It  is  to  be  noticed 
that  neither  the  application  by  defendant  for  the  assessment, 
nor  the  notice  of  appeal  by  plaintiff,  in  any  manner  indicates 
that  there  is  to  be  an  assessment  of  damages  only  to  the  prem- 
ises described  :  but  in  the  application  for  an  assessment  the 
premises  are  described  as  those  crossed  by  the  right  of  way, 
and  the  damages  art  such  as  he  will  "  sustain  by  the  appropria- 
tion  of  the  right  of  way."  The  premises  from  wfiich  the  right 
of  way  is  taken  are  described,  and  the  damages  legitimately  re- 
sulting therefrom  are  to  be  assessed.  It  is  from  such  an  assess- 
ment that  the  plaintiff  appealed  to  the  district  court. 

The  case  is  stronger  against  appellants  than  Cox  v.  R.  Co.,  41 
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N.  W.  Rep.  475.  It  is  unnecessary  to  refer  to  the  many  au- 
thorities bearing  upon  the  right  of  assessment  in  such  cases,  as 
the  plaintiff,  by  his  appHcation,  has  asked  for  all  damages  legal- 
ly resulting  from  the  appropriations ;  and,  when  a  farm  is 
crossed  on  a  right  of  way,  that  the  damage  to  the  entire  farm 
may  be  considered  in  estimating  damages,  is  hardly  an  open 
question  in  this  state.  There  is  nothing  in  the  case  of  Ball  v.  Rail- 
road Co.,  32  N.  W.  Rep.  354,  not  in  harmony  with  this  holding. 
It  is  not  held  therein  that  all  the  land  damaged  must  be  de- 
scribed in  the  papers  in  such  cases.  In  commenting  on  the 
testimony,  some  language  is  used  as  to  certain  lands  not  being 
described  in  the  papers.  It  is  used  evidently  more  with  refer- 
ence to  the  confused  state  of  the  record  than  otherwise,  as  it 
seems  some  of  the  land  was  not  traceable  to  any  definite  loca- 
tion. 

'  2.  Complaint  is  made  of  the  seventh  instruction  given  by  the 
court  in  these  words :  "  You  will  notice  that  your  inquiry  is  not 
confined  to  the  three  forties  actually  crossed  by  the  ^^^ 

railroad,  but  you  are  required  to  ascertain  from  the 
evidence  the  damages  which  the  plaintiff  will  sustain  in  conse- 
quence of  this  appropriation."     It  is  in  harmony  with  the  rule 
herein  announced  as  to  the  admission  of  testimony,  and  is  cor- 
rect. 

3.  The  eleventh  and  twelfth  instructions  given  by  the  court 
are  claimed  to  be  erroneous,  and  are  as  follows  :  "  (i  i)  So,  in 
seeking  the  value  of  this  farm  immediately  after  the 
right  of  way  was  taken,  you  will  consider  not  only  D^m^^-in^^ 
the  opinion  of  witnesses,  but  the  facts  upon  which  a  S«itriict?on.' 
just  opinion  ought  to  be  based.  You  will  consider 
not  only  the  loss  of  the  land  actually  taken,  but  the  condition 
in  which  the  farm  was  left  after  the  appropriation,  and  every 
inconvenience  naturally  resulting  from  such  appropriation  by 
which  the  market  value  of  the  farm  was  then  unfavorably  af- 
fected. I  need  not  enumerate  these  inconveniences  in  detail. 
You  are  not  to  allow  damages  for  these  inconveniences  as  such, 
but  you  are  to  consider  them  for  their  bearing,  and  only  for 
their  bearing,  on  the  market  value  of  the  farm  to  which  such  in- 
conveniences are  attached.  To  illustrate :  If  you  find  among 
these  inconveniences  the  necessity  of  opening  gates  and  cross- 
ing the  railroad  often  in  conducting  the  operations  of  the  farm, 
you  will  not  attempt  to  estimate  the  damages  resulting  from 
this  inconvenience,  and  make  this  estimate  a  part  of  your  as- 
sessment ;  but  in  estimating  the  fair  value  of  the  farm,  you  will 
look  at  the  farm  with  this  inconvenience  attached,  and  give  it 
due  weight  in  making  this  estimate,  (nz)  You  cannot  assume 
that  the  owner  of  this  farm  will  some  time  be  injured  by  fire  in 
consequence  of  defendant's  negligence,  and  you  cannot  assess 
damages  on  this  account :  but  if  you  believe  the  necessary  dan- 
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ger  from  fire  in  operating  the  defendant's  trains  over  this  farm 
is  a  fact  which  would  tend  to  depreciate  the  value  of  such  farm, 
then  this  danger  from  fire  may  be  considered  with  other  things 
in  seeking  the  value  of  this  farm  immediately  after  the  appro- 
priation. The  same  method  of  investigation  will  guide  you  in 
considering  every  inconvenience  that  can  be  properly  consid- 
ered  by  you." 

It  is  urged  that  the  eleventh  instruction  is  in  conflict  with  the 
rule  laid  down  in  Lance  v.  R.  Co.,  57  Iowa,  636;  s.  c,  5  Am.  & 
Eng.  R.  R.  Cas.  617.  The  comments  of  the  court  in  that  case,, 
when  carefully  read,  do  not  support  the  conclusion  placed  on 
them  by  appellant.  It  is  not  therein  held  that,  in  so  far  as  the 
location  of  the  road  would  lessen  the  market  value  of  the  farm 
on  account  of  danger  from  fire  or  other  causes,  it  could  not  be 
considered.  It  is  there  stated  that  "  The  evidence  as  to  contin- 
ual danger  from  fires  set  out  by  the  engines  used  in  operating 
the  road  was  incompetent,  because  mere  matter  of  opinion,*" 
etc.  The  court  say :  "  It  was  incompetent  to  show  the  situa- 
tion of  the  grove  and  buildings,  and  the  jury  were  as  well  quali- 
fied as  the  witnesses  to  determine  the  probable  effect  upon  the 
property  by  the  operation  of  the  road."  The  idea  in  that  case 
was  that  the  testimony  admitted  would  lead  to  improper  re- 
sults ;  but  the  spirit  of  the  reasoning  is  in  harmony  with  the  in- 
structions given  in  this  case.  We  think  the  law  as  stated  in 
both  instructions  correct  and  very  fairly  given. 

4.  The  defendant  offered  to  prove  the  assessed  valuation  of 
the  lands  for  the  years  1885  and  1886,  and  the  testimony  was 

excluded  by  the  court — ^and  appellant  says  this  was 
ETideBMMto  er^'or.  The  argument  is  that  the  assessor  would  cer- 
damagw-At-  tainly  be  a  competent  man  to  give  an  opinion  on 
■MMBftBi  rolls,  gy^j^  values,  and  that  the  testimony  as  to  value  was 

based  on  opinion.  It  is  true  the  assessor  may  have 
been  a  very  competent  man  to  give  testimony  as  to  the  value 
of  the  farm,  but  the  objection  was  not  to  him,  but  to  a  written 
statement  of  his.  If  he  had  been  offered  as  other  witnesses  who 
gave  their  opinions,  and  subject  to  cross-examination,  we  might 
have  a  different  record.  We  know  of  no  authority  or  reason 
for  admitting  the  assessment  roll  as  evidence  of  value  between 
third  parties. 

5.  It  is  urged  that  the  verdict  is  excessive.     The  jury  allowed 
$1700  damages  to  a  farm  of  318  acres.     Quite  a  number  of  wit- 
nesses fix  the  value  of  the   farm   at   $10  per  acre 

dmiffM^  less  after  the  location  of  the  road,  which  would  fix 
the  damage  at  $3180.  Considering  all  the  testimony, 
we  think  the  verdict  of  the  jury  very  conservative  and  free 
from  prejudice.  They  were  required  to  be  governed  by  the  tes- 
timony as  they  believed  it. 

6.  The  court  refused  to  the  defendant  a  change  of  venue,  but 
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we  see  nothing  in  the  record  to  show  an  abuse  of  discretion  in 
that  respect,  and  we  should  not  interfere. 
Affirmed. 

Excessive  Damages  in  Condemnation  Proceedings. — In  Little  Rock  Junc- 
tion R.  Co.  V,  Woodruff.  49  Ark.  381  ;  s.  c,  33  Am.  A:  Eng.  R.  R.  Cas. 
169,  the  court  were  asked  to  grant  a  new  trial  on  the  ground  that  the 
<laniages  awarded  were  excessive.  The  request  was  refused,  the  court 
saying  :  **  This  is  a  delicate  duty  in  any  case,  and  especially  so  in  a  case 
where  the  sole  issue  is  one  as  to  value.  This  is  so  peculiarly  within  the 
province  of  the  jury,  it  is  a  matter  in  which  we  can  act  with  so  little  intel- 
ligence or  satisfaction,  and  there  is  so  little  of  finality  about  any  judgment 
we  could  render  on  this  point,  that  nothing  but  an  extreme  case  would 
justify  our  interference.  If  there  was  no  evidence  to  support  the  verdict, 
we  would  not  hesitate  to  exert  our  authority  to  set  it  aside.  It  must  be 
very  seldom,  however,  that  the  verdict  is  entirely  unsupported  by  evidence 
in  a  case  where  there  is  but  a  single  and  simple  issue  submitted  to  the 
jury,  as  in  this  class  of  cases."  See  also  Clarke  v.  Chicago,  K.  &  N.  R.  Co., 
33  Am.  &  Eng.  R.  R.  Cas.  156;  Calumet  River  R.  Co.  v,  Moore,  33  lb. 
180;  Whitely  v.  Mississippi  Water-power  &  B.  Co.,  and  note,  infra,  p. 
■624-627. 

Elements  of  Damage. — See  Dowd  v.  Mason  City  &  Ft.  D.  R.  Co.,  infra, 
^33,  note,  637. 
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V, 

McDOUGAL. 

{Illinois  Supreme  Courts  Sept,  27,  1888.) 

Railroads—Alteration  of  Embankment— Written  Offer  by  Attorneys  to 
Restore — Striking  from  Files.— Where  a  question  of  damages  arises  from 
the  alteration  of  a  railroad  embankment,  the  written  statement  purporting 
to  be  an  agreement  to  restore  the  embankment  to  its  former  condition, 
signed  in  the  name  of  the  company  by  its  attorneys,  is  neither  an  amend- 
ment of  J;he  petition  nor  a  proposed  plan  of  construction,  and  may  be 
stricken  from  the  files. 

Same— Temporary  Structure— Evidence  of  Exclusion.— Where,  in  con- 
demnation proceedings  to  procure  additional  lands,  a  cross-petition  is 
iiled  alleging  damages  arising  from  alteration  in  the  embankment  of  the 
road,  an  offer  on  the  part  of  the  company  to  show  that  the  embankment,  as  • 
at  present  constructed,  was  for  temporary  use  until  the  company  should 
decide  upon  a  permanent  plan  of  construction, -is  properly  excluaed. 

Same— Flooding  Lands — Force  of  Waters— Evidence.— Where,  in  such  ac- 
tion, damages  are  claimed  for  overflowing  lands  by  reason  of  openings  in 
the  embankment,  evidence  that  a  house  and  levees  were  carried  away  by 
water  coming  through  such  openings  is  inadmissible,  as  not  a  proper  ele- 
ment of  damages,  but  may  be  received  as  an  illustration  of  the  force  of 
the  water. 
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Same—Instruction — Error. — In  such  a  case,  where  the  defendants'  levees 
were  connected  with  the  company's  embankment  before  the  opening  in 
the  same,  an  omission  to  instruct  the  jury  that  they  should  not  take  into 
consideration  the  fact  that,  but  for  said  opening,  defendants  might  main- 
tain a  levy  by  attaching  the  same  to  the  railroad  embankment,  and  use  it 
as  a  part  of  such  levy  to  protect  their  land  from  overflow,  was  error. 

Eminent  Domain — Condemnation — Measure  of  Damages. — In  an  original 
proceeding  to  condemn  lands,  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  land  as  a  whole  before,  and  after,  the  construction 
of  the  road  built  according  to  the  proposed  plan. 

Same — Damages — Allowance  in  Cross. — Where  damages  are  allowed  to 
several  claimants,  a  verdict  for  the  gross  sum  to  all  will  not  be  set  aside 
for  irregularity.  Following  Illinois  Western  Extension  R.  Co.  v.  May- 
rand,  93  111.  591  ;  Peoria,  P.  &  J.  R.  Co.  v.  Peoria  &  S.  R.  Co.,  66  111. 
174. 

Error  to  review  a  judgment  of  the  Menard  Circuit  Courts 
against  plaintiff  on  a  new  assessment  of  damages  caused  by  rea- 
son  of  a  change  in  the  plan  of  construction,  in  a  proceeding  to 
condemn  a  right  of  way  over  defendants'  land. 

The  facts  are  stated  in  the  opinion. 

G.  B,  Burnett  for  plaintiff  in  error. 

N.  W.  Branson  and  Edward  Laning  for  defendants  in  error. 

Wilkin,  J. — This  is  a  condemnation  proceeding  by  which 
plaintiff  in  error  seeks  to  obtain  a  right  of  way  over  defendants* 
land.  Before  the  filing  of  the  petition,  another  com- 
pany had  constructed  and  put  in  operation  a  rail- 
road over  the  land  sought  to  be  condemned,  which  railroad 
plaintiff  had  purchased  and  was  then  operating.  Defendants, 
by  cross-petition,  claimed  damages  for  injury  to  adjacent  lands, 
averring  that  the  railroad  divided  a  farm  of  about  500  acres 
diagonally,  leaving  160  acres  northeast,  and  the  remainder 
southwest,  thereof ;  that  the  grade  of  the  roadbed  acted  as  a 
dam  against  water  flowing  from  the  160  acres,  thus  overflowing 
and  submerging  it;  that,  by  reason  of  openings  and  bridges  in 
the  grade,  the  lands  southwest  thereof  were  washed,  overflowed, 
etc. ;  and  that,  by  inconvenience  in  passing  from  one  part  of 
said  farm  to  another,  caused  by  said  grade  and  the  operation  of 
said  railroad,  all  of  said  lands  were  damaged. 

A  trial  on  the  original  and  this  cross-petition  resulted  in  a 
verdict  and  judgment  for  defendants  for  $4134.50,  from  which 
plaintiff  prosecuted  a  writ  of  error  to  this  court.  The  case  is 
reported  in  6  West.  Rep.  321  ;  118  111.  229. 

On  that  hearing,  the  record  showed  that,  at  the  time  the  road 
was  built,  the  title  to  all  the  lands  in  question  was  in  one  Bennett, 
but  that,  after  plaintifl  became  the  owner  of  the  road,  and  after 
defendants  purchased  the  land  of  Bennett,  a  break  some  350 
feet  in  length  in  the  embankment  was  caused  by  an  overflow  ; 
and  that,  instead  of  refilling  the  same  so  as  to  restore  the  road- 
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bed  to  its  original  construction,  plaintifl\  caused  a  bridge  to  be 
put  in  said  opening,  which  it  has  since  maintained.  On  that 
record,  it  was  held  that  whatever  damage  was  done  to  the  lands 
described  in  the  cross-petition,  by  reason  of  the  original  con- 
struction of  the  road,  accrued  to  Bennett,  and  not  the  defend- 
ants, his  subsequent  grantees,  as  held  in  the  court  below ;  and 
for  that  reason  the  judgment  was  reversed.  It  was,  however, 
there  decided  that,  inasmuch  as  it  appeared  that  a  change  in  the 
plan  of  construction  in  the  grade  had  been  made  after  the  title 
vested  in  defendants,  they  could  recover  for  any  increased  dam- 
ages caused  by  the  change ;  and  the  cause  was  remanded  for 
further  proceedings  in  accordance  with  that  decision. 

Defendants  thereupon  filed  an  amended  cross-petition,  basing 
their  entii-e  claim  for  damage  to  lands  not  taken  on  the  change. 
In  it  they  aver  ownership  to  all  the  lands  described  in  the  origi- 
nal cross-petition,  and  allege  generally  that  it  is  injured  by  the 
alteration  :  but  the  specific  claim  is  that  so  muuh  of  the  same  as 
lies  below  or  southwest  of  the  grade  is  thereby  overflowed,  cov- 
ered with  drift,  etc. ;  that  levees  theretofore  constructed  thereon 
were  washed  out,  and  the  building  of  others  made  impractica- 
ble. Plaintiff  then  filed  a  statement  in  writing,  purporting  to 
be  an  agreement  on  its  part  to  restor  the  embankment  to  its 
original  plan,  and  so  maintain  it.  It  was  signed  in  plaintiff's 
name  by  the  attorneys  appearing  for  it  on  the  trial.  On  defend- 
ants* motion,  this  paper  was  ordered  stricken  from  the  files. 

The  bill  of  exceptions  shows  that  plaintiff  made  an  offer  of 
proof  as  follows :  "  We  offer  to  prove  that  the  structure  put  in 
the  opening  was  put  there  temporarily  until  such  time  as  it 
could  be  ascertained,  from  the  action  of  the  water  there  and 
the  effect  upon  the  surrounding  country,  as  to  what  change 
should  be  made;"  but  the  court  held  such  proof  incompetent. 

Defendants  were  -allowed  to  prove,  over  plaintiff's  objection, 
that,  by  reason  of  the  opening  in  the  grade,  a  small  house  on  the 
land  below  the  grade  was  carried  off  by  the  water,  and  a  levee 
built  by  them  destroyed. 

Witnesses  on  behalf  of  defendants  having  testified  that,  by 
reason  of  the  change,  the  land  below  was  flooded,  and  thereby 
damaged,  they  were  asked  by  plaintiff's  counsel,  on  cross-exam- 
ination, if  the  change  did  not  benefit  the  i6o  acres  above  the 
grade ;  but  an  objection  thereto  was  sustained.  Plaintiff  also 
offered  to  prove  in  rebuttal  the  same  fact ;  but  the  evidence  was 
held  incompetent,  and  excluded.  Afterwards,  however,  counsel 
for  defendants  withdrew  the  objection  to  this  last  proof ;  and 
the  court  then  offered  to  allow  the  evidence,  and  gave  counsel 
for  plaintiff  an  opportunity  to  introduce  it,  but  they  declined. 
To  each  of  the  above  rulings  proper  exceptions  were  taken. 

The  verdict  is  for  a  gross  sum,  and  contains  no  description  of 
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land  to  be  taken  or  injured.  The  amount  found  by  the  jury  is 
^3570.  Motion  for  a  new  trial  being  overruled,  judgment  was 
rendered  on  the  verdict,  and  plaintiff  again  prosecutes  its  writ 
of  error  to  this  court. 

The  errors  assigned  are, — 

I*  The  court  erred  is  striking  plaintiff's  stipulation 
^1^        from  the  files. 

2.  The  court  erred    in  admitting  improper  testi- 
mony on  behalf  of  defendants. 

3.  The  court  refused  to  admit  proper  testimony  offered  by 
plaintiff. 

4.  The  court  gave  improper  instructions  at  the  instance  of 
desendants. 

5.  The  court  refused  to  give  proper  instructions  asked  by 
plaintiff. 

,  6.  The  court  erred  in  overruling  plaintiff's  motion  for  a  new 
trial. 

7.  The  verdict  of  the  jury  is  defective. 

The  paper  denoninated  a  stipulation  was  properly  stricken 
from  the  files.  It  was  not  in  any  sense  an  amend-  • 
frem"mlM."  nient  to  the  original  petition  as  contained  in  argu- 
ment, nor  was  it  filed  as  such.  li  was  not  a  plan 
or  proposed  plan  of  construction  proper  to  be  incorporated  in 
the  record ;  and  therefore  Jacksonville  &  S.  R.  Co.  7'.  Kidder,  21 
111.  131,  and  other  like  cases  cited,  have  no  application. 

No  argument  or  citation  of  authorities  is  needed  to  show  that 
attorneys  employed  to  represent  the  company  on  the  trial  could 
not  bind  it  by  their  agreement  as  to  the  plan  of  constructing  its 
road.  It  is  not  claimed  that  they  were  given  any  such  special 
authority. 

The  evidence  which  plaintiff  sought  to  introduce  for  the  pur- 
pose, as  is  claimed,  of  showing  that  the  opening  was 
CTideneeMto   not  intended  to  be  permanent,  was  incompetent  as 
ifemtoMk-"**  offered,  and  the  court  ruled  properly  in  excluding  it. 
neBt.  No  offer  was  made  to  prove  by  proper  evidence  that 

the  company  intended  to  change  the  plan  upon 
which  the  road  is  at  present  constructed.  For  anything  ap- 
pearing in  the  offer  of  proof  the  company  may  have  intended, 
after  ascertaining  the  action  of  the  water,  to  leave  it  just  as  it 
now  is,  or  even  so  change  it  as  to  increase  the  injury.  Having 
ibuilt  the  bridge,  and  maintained  it  as  a  part  of  the  structure  of 
its  road  for  nearly  three  years,  and  having  filed  its  petition  to 
condemn, — making  no  averment  whatever  of  an  intended  or  pro- 
posed change  in  the  construction, — it  was  not  competent  for 
plaintiff  to  prove  merely  that  it  did  not  intend  the  opening  to 
be  and  remain  permanent.  If  it  had  amended  its  petition  so  as 
to  properly  aver  that  it  proposed  to  readopt  the  original  plan  of 
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construction,  and  had  supported  it  by  the  introduction  of  plans 
to  b6  incorporated  in  the  record,  the  question  as  to  whether  or 
not  the  opening  should  be  treated  as  a  permanent  part  of  the 
construction  would  have  been  raised.  On  the  present  state  of 
the  pleadings  no  such  issue  is  presented. 

The  evidence  introduced  by  the  defendants  to  prove  an*  injury 
to  their  house  and  levees  was  calculated  to  lead  the     injorjto 
jury  to  believe   that  such  injuries  were  proper  ele-      hoHuiuid 
ments  of  damages  to  be  considered  in  making  their     levw^-E?!- 
verdict,  and  should   therefore  have  been  excluded. 
If  the  sole  object  of  its  introduction  was  to  illustrate  the  force 
with  which  water  passed  through  the  opening,  as  is  now  con- 
tended, it  should  have  been  so  limited  when  offered. 

There  was  manifest  error  in  refusing  to  allow  plaintiff  to  shbw 
that  the  alteration  benefited  the  i6o  acres  above  the  grade. 
There  is  nothing,  however,  in  the  record  to  show  that  the  testi- 
mony on  that  question  could  have  been  introduced  as  well  after 
the  objection  was  withdrawn  as  when  it  was  first  offered.  There- 
fore if  .injury  resulted  to  plaintiff  for  want  of  such  evidence,  it 
was  self-imposed,  and  it  cannot  complain. 

The  question  raised  on  the  assignment  of  errors,  as  to  giving 
and  refusing  instructions  involves  a  decision  as  to 
the  correctness  of  the  rule  adopted  by  the  trial  court  aamaglM- 
for  the  measure  of  damages.     The  lands  in  question   vaioeofiand 
border  on  the  Sangamon  river,  and  are  and  always  rtr'acUoDiT'*'' 
have  been  subject  to  frequent  overflow.     There  is 
no  proof  as  to  their  value  immediatelv  prior  to  the  construction 
of  the  railroad  ;  but  it  does  appear  tliat  Bennett,  the  grantor  of 
defendants,  purchased  the  entire  tract  from  the  county,  as  over- 
flowed land,  for  $1000;  and  it  is  clear  from  all  the  proof  that, 
without  levees  to  protect  it  against  the  frequent  freshets  from 
the  Sangamon  river,  it  is  of  but  little  value.     After  defendants 
purchased,  and  before  the  break  in  the  grade  of  the  roadbed,  they 
built  a  single  line  of  levee  from  a  point  of  high  ground  on  the 
west,  near  the  river,  extending  in    an  easterly  direction  to  and 
connecting  with  the  railroad  embankment ;  whereby  they  effec- 
tually leveed  280  acres  of  that  part^f  the  farm  situated  below 
or  southwest  of  the  road. 

On  this  trial,  defendants  confined  their  proof  of  damages  to 
this  280  acres ;  and  all  the  witnesses  who  make  any  estimate  as 
to  the  amount  of  damages  do  so  by  giving  their  opinion  as  to 
the  difference  in  value  of  that  280  acres  before,  and  after  the 
change  complained  of  was  made ;  or  with  the  above-mentioned 
levee,  and  without  it.  For  instance,  the  defendant  Hamilton,  in 
his  evidence,  says  :  "  The  fair  market  value  of  the  land  below 
this  railway  embankment,  and  within  the  lint  of  our  levee  at 
the  time  the  opening  in  the  embankment  was  made,  I  think,  is 
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$25  an  acre.  After  the  opening  was  made,  I  do  not  think  it  was 
worth  more  than  $10  an  acre.  I  figure  this  difference  upon  280 
acres,  and  the  difference  per  acre  was  $15."  On  cross-examina- 
tion as  to  this  estimate,  he  says  :  "  I  took  into  account  the  levee 
then,  and  its  connection  with  the  embankment,  and  our  use  of 
the  embankment  as  a  part  of  the  levee." 

While  it  is  true  that  some  of  the  witnesses  speak  of  the  in- 
creased force  with  which  water  is  thrown  upon  the  land  below, 
and  the  impracticability  of  making  levees  with  the  opening  in 
the  grade,  as  elements  of  damages  occasioned  by  the  change, 
they  make  no  estimate  on  that  basis,  nor  do  they  furnish  such 
facts  as  would  enable  a  jury  to  do  so,  except  on  the  theory 
adopted  by  Mr.  Hamilton. 

The  court  charged  the  jury,  in  the  third  and  fourth  instructions 
given  on  behalf  of  defendants,  that  "The  proper  measure  of 
damages  for  land  damaged  but  not  taken  is  the  difference  be- 
tween the  market  value  of  the  land  before,  and  after,  the  act  of 
the  railroad  company  which  occasioned  the  damage  ;"  that  '*  The 
damages  to  be  awarded  to  the  defendants  is  the  diffcfrence  be- 
tween the  value  of  the  land  so  damaged  before,  and  the  value 
of  said  land  after,  the  break  was  made.** 

Plaintiff  asked  an  instruction,  numbered  6  in  its  series,  which 
would,  in  effect,  have  informed  the  jury  that  in  assessing  defend- 
ants* damages  they  should  not  take  into  consideration  the  fact 
that,  but  for  said  opening,  defendants  might  maintain  a  levee  by- 
attaching  the  same  to  the  railroad  embankment,  and  use  it  as  a 
part  of  such  levee  to  protect  their  land  from  overflow  ;  but  the 
court  refused  to  give  it.  From  the  evidence,  and  the  giving  and 
refusing  of  the  above-mentioned  instructions,  it  is  manifest  that 
defendants  were  allowed  to  recover,  not  only  for  the  injury  to 
their  land  occasioned  by  the  construction  and  operation  of  a 
railroad  built  on  the  plan  adopted  by  the  change,  but  for  loss 
resulting  to  them  from  the  removal  of  an  improvement  put  on 
the  land  by  the  plaintiff,  or  the  company  from  which  it 
purchased.  Something  is  said  in  the  argument  about  a  con- 
tract by  which  defendants  had  a  right  to  use  the  railroad  em- 
bankment as  part  of  their  levee;  but  there  is  no  proof  of  an 
agreemerjt  between  them  and  the  plaintiff  which  would  vest  in 
them  an  mterest  in  the  embankment  or  a  legal  right  to  compel 
plaintiff  to  maintain  it ;  nor  did  the  law,  in  view  of  the  circum- 
stances under  which  it  was  built,  give  them  as  owners  of  the 
land  any  right  of  property  therein.  Chicago  &  A.  R.  Co.  v, 
Goodwin,  in  111.  273;  Ellis  v.  Rock  Island  &  Mercer  County 
R.  Co.,  14  West.  Rep.  372. 

There  is  no  claim  on  behalf  of  defendants  that  the  change  in 
construction  was  a  wrongful  or  negligent  act;  and  if  there  was 
there  could  be  no  recovery  by  them  in  this  proceeding  for  such 
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wrong  or  negligence.  It  will  be  seen,  by  reference  to  the  former 
opinion  herein,  that  the  case  on  this  trial  is  to  be  treated  simply 
as  a  proceeding  for  a  reassessment  o(  damages  as  to  the  land 
not  taken  but  injured  ;  and  that  the  measure  of  defendants' 
damages  is  the  increased  or  additional  injury,  if  any,  caused  by 
the  alteration.  In  an  original  proceeding  to  condemn,  the 
measure  of  damage  is  the  difference  between  the  vaFue  .of  the 
land  as  a  whole  before,  and  after,  the  construction  of  the  road 
built  according  to  the  plan  proposed.  Chicago  &  P.  R.  Co.  v. 
Francis,  70  111.  238 ;  Page  v,  Chicago,  M.  &  St.  P.  R.  Co.,  Id. 
329;  Eberhart  v.  Chicago  &  St.  P.  R.  Co.,  Id.  347  ;  Dupuis  v. 
Chicago  &  N.  W.  R.  Co.,  116  111.  98;  23  Am.  &  Eng.  R.  R.  Cas. 
93 ;  Chicago,  B.  &  N.  R.  Co.  v.  Bowman,  122  111.  595. 

As  to  these  lands,  such  damages  accrued  to  Bennett  as  here- 
tofore decided.  If,  after  damages  have  been  assessed  or  settled 
by  agreement,  a  change  in  the  plan  of  construction  involving 
more  damages  is  made,  the  owner  may  demand  a  new  assess- 
ment as  to  such  increased  damages.     Mills  Em.  Dom.  219. 

To  the  same  effect  is  the  holding  of  the  former  decision 
herein. 

The  proper  inquiry  an  this  trial  was  whether  or  not  the  lands 
in  question,  as  a  whole,  were  damaged  more  by  the  railroad 
built  on  its  present  plan  than  they  were  as  it  was  first  con- 
structed ;  and  if  they  were,  to  determine  the  amount  of  such 
increased  damages. 

We  think  the  giving  of  defendants' third  and  fourth  instruc- 
tions, and  the  refusal  of  plaintiff's  sixth,  was  error. 

The  giving  of  defendants*  first  instruction  was  also  error.  By 
it  the  jury  are,  instructed  that,  if  they  find  that  the  alleged 
change  was  made,  and  that  by  means  thereof  the  lands  of 
defendants  below  and  adjoining  the  railroad  were  damaged,  then 
the  defendants  are  entitled  to  just  compensation  for  the  dam- 
ages so  done  to  their  said  land. 

There  is  some  evidence  in  the  record  tending  to  show  that  the 
160  acres   above   the  road   was   benefited   by    the 
change ;  yet  this  instruction  takes  the  consideration  ®.*,[)j**^"^,^^„ 
of  such  benefits  from  the  jury  entirely,  and  confines  Jt  firm! 
their  inquiry  to  the  280  acres  which  were  damaged. 
As  already  stated,  and  as  will  be  seen  from  Page  v.  Chicago,  M. 
&   St.  P.  R.  Co.,  70  111.  329,  and  other  cases  above  cited,  the 
measure  of  damages  in  such  a  proceeding,  as  to  lands  injured  but 
not  taken,  is  the  difference  in  the  value  of  the  property  as  a 
whole  before,  and  after,  the  construction  of  the  road  ;  and  there- 
fore, even  if  it  had  been  proper  to  allow  defendants  damages  for 
being  deprived  of  the  use  of  the  embankment  as  a  levee  to  the 
280  acres,  the  benefits  to  other  portions  of  the  farm  should  have 
been  considered  in  reduction  of  such  damages.     The  amended 
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cross-petition  did  not  have  the  effect  of  confining  the  inquiry  to 
the  lands  below  the  road,  as  counsel  assume. 

The  trial  below  seems  to  have  been  conducted  throughout  as 
a  proceeding  in  the  nature  of  an  action  for  damages  resulting  to 
the  280  acres  by  reason  of  a  negligent  or  wrongful  failure  on  the 
part  of  plaintiff  to  properly  maintain  its  embankment,  rather 
than  a  proceeding  to  ascertain  just  compensation  under  the  emi- 
nent domain  laws  of  this  state. 

Under  the  last  assignment  of  error,  it  is  insisted  that  the  ver- 
dict is  fatally  defective  because  it  finds  a  gross  sum 
AHowiBydam-  to  be  paid  defendants,  instead  of  compensation  and 
Ages  u  f roM.  damage  separately,  and  in  failing  to  describe  the  land. 
The  authorities  cited  in  support  of  this  position  are 
not  in  point.  They  simply  hold  that  the  verdict  in  such  pro- 
ceedings must  conform  to  the  requirements  of  the  law  under 
which  it  is  had. 

We  had  nothing  in  our  present  statute  requiring  a  more  defi- 
nite or  specific  finding  by  the  jury  than  is  here  returned.  The 
verdict  is  sustained  by  Peoria,  P.  &  J.  R.  Co.  v.  Peoria  &  S.  R. 
Co.,  66  111.  174,  and  Illinois  Western  Extension  R.  Co.  v.  May- 
rand,  93  111.  S91. 

For  the  errors  indicated,  the  judgment  of  the  circuit  court 
must  be  again  reversed,  and  the  cause  remanded. 

Eminent  Domain— Surface  Waters->Flooding  Land.— See,  pos/,  Bell's 
Exe'rs  v.  Norfolk  S.  R.  Co.,  and  note. 

Same — Instruction! — An  instruction  that,  in  considering  the  compensa- 
tion to  be  paid  defendant,  the  jury  should  fix  the  actual  cash  market  value 
of  the  land  taken, — not  the  price  at  which  it  would  sell  under  special  or  ex- 
traordinary circumstances,  but  its  fair  cash  value  if  sold  in  the  market  for 
cash  and  not  on  time, — assuming  that  the  owner  was  willing  to  sell  and 
the  purchaser  to  buy,  is  correct,  and  does  not  draw  a  distinction  between 
the  market  value  and  the  cash  value.  Following  Railway  Co.  v,  Moore, 
15  N.  E.  Rep.  764,  and  Kiernan  v.  Railway  Co.,  14  N.  E.  Rep.  18;  Brown 
-7A  Calumet  R.  Co.  (111.),  18  N.  E.  Rep.  283.  See,  an/e,  Kansas  City.  C.  &S. 
R.  Co.  V.  Story,  and  note. 

Same— Damages— IVIeasures  of. — Where  property  is  taken  for  public  use, 
the  measure  of  the  damages  or  compensation  to  be  paid  to  the  owner  is 
its  market  value.  Jones  v.  New  Orleans  &  S.  R.  Co.,  70  Ala.  227 ;  s. 
c,  14  Am.  &  Enc:.  R.  R.  Cas.  217 ;  Little  Rock  Sc  F.  S.  R.  v.  McGchee.  41 
Ark.  202  ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  82  ;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Anderson,  39  Ark.  167;  s.  c'  17  Am.  &  Eng.  R.  R.  Cas.  97 ;  California  S. 
R.v.  Colton  L.  &  W.  R.  (Cal.),  14  Am.*&  Eng.  R.  R.  Cas.  194,  affirmed  on 
authority,  California  Sou.  v.  Kimball,  91  Cau.  90,  no  opinion  ;  see  65  Cal. 
p.  XIX.;  Chicago  &  E.  R.  Co.  v.  Jacobs,  no.  111.  414 ;  s.  c,  22  Am.  &  Eng. 
R.  R.  Cas.  97  Jacksonville  &  S.  E.  R.  v,  Walsh,  i6i6  111.  253  ;  s.  c.  14  Am. 
A  Eng.  R.  R.  Cas.  245  ;  South  Park  Com.  v.  Dunlevy,  91  III.  49;  St.  Louis, 
V.  &  T.  H.  R.  Co.  V.  Hailer,  82  111.  208  ;  Eberhart  v.  Cfhicago.  M.  &  St.  P. 
R.  Co..  70  111.  347 ;  Chicago  &  P.  R.  v,  Francis.  70  111.  238  ;  Pa«c  v.  Chi- 
•cago,  M.  &  St.  P.  R..  70  III.  324 ;  Lafayette,  B.  &  M.  R.  Co.  v.  Winslow.  66 
III.  219 ;  Haslan  v.  Galena  &  S.  W.  R.  Co.,  64  111.  535 ;  Sidener  v.  Essex.  22 
Ind.  201 ;  Cummins  v,  Des  Moines  &  St.  L.  R.  Co.,  63  Iowa  397;  Everett 
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V.  Union  Pacific  R.,  59  Iowa  243;  s.  c  10  Am.  &  Eng.  R.  R.  Cas.  203; 
Lance  v.  Chicago,  M.  &  St.  P.  R.,  57  Iowa.  636 ;  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  617;  Henry  v.  Dubuque  &  Pac.  R.  Co..  2  Iowa,  288;  Cohen  v.  St. 
Louis,  F.  S.  &  W.  R.  Co..  34  Kan.  158 ;  s.  c.  55  Am.  Rep.  242  ;  22  Am.  &  Eng. 
R.  R.  Cas.  116;  Bangor  &  P.  R.  v.  McComb.  60  Me.  290;  Lawrence  v, 
Boston,  119  Mass.  126;  Burt  v.  Brigham,  117  Mass.  307;  Cobb  v.  Boston^ 
1 12  Mass.  181 ;  Fall  River  Works  7/.  Fall  River.  1 10  Mass.  428  ;  Edmunds  v. 
City  of  Boston,  108  Mass.  535  ;  Tufts  v,  Charlestown.  70  Mass.  (4  Gray)  537; 
Davis  V,  Charles  River  R..  65  Mass.  (11  Cush.)  506;  King  2/.  Minneapolis 
Union  R.  Co.,  32  Minn.  224;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  93;  Union 
Depot  S.  R.  &  T.  C.  of  Stillwat<frt/.  Brunswick.  31  Minn.  297 ;  s.  c.  47  Am. 
Rep.  789;  s.  c.  14  Am.  &  Eng.  R.  R.  Cas.  233;  Robbins  v,  St.  Paul.  S.  & 
T.  F.  R.  Co.,  22  Minn.  286;  Sherwood  v.  St.  Paul  &  C.  R..  21  Minn.  122; 
St.  Paul  &  S.  R.  V.  Murphy,  19  Minn.  500 ;  Warren  v.  First  Div.  St.  P.  & 
P.  R.,  18  Minn.  284;  Winona  &  St.  Paul  R.v,  Denman,  10 Minn.  267  ;  Fre- 
mont, E.  &  M.  V.  R.  V.  Whalen.  1 1  Neb.  585 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas. 
364;  Virginia  &  T.  R.  v.  Elliott,  5  Nev.  358;  Somerville  &  E.  Co.  v. 
Doughty,  22  N.  T.  L.  (2  Zab.)  495 ;  /«  re  Utica  C.  &  S.  V.  R.,  56  Barb.  (k. 
Y.)  456;  /n  re  Union  Village  &  J.  R..  53  Barb.  (N.  Y.)  457 ;  s.  c,  35  How. 
(N.  Y.)  Pr.  420 ;  Canandaigua  &  N.  F.  R.  v.  Payne,  16  Barb.  (N.  Y.)  273; 
Troy  &  Boston  R.  v,  Lee.  13  Barb.  (N.  Y.)  169;  Hill  v.  Mohawk  &  H.  R.  Co., 

5  Den.  (N.  Y.)  206;  Rochester  &  S.  R.  v.  Budlong.  6  How.  (N.  Y.)  Pr.  467 ; 
Black  River  M.  R.  Co.  v,  Barnard,  9  Hun  (N.  Y.).  106 ;  People  v.  Mayor. 
2  Hun  (N.  Y.).433  ;  In  re  Furman  St.,  17  Wend.  (N.  Y.)  649 ;  Pittsburgh,  V.  & 
C.  R.  Co.  V.  Rose,  74  Pa.  St.  362  ;  Delaware,  L.  &  W.  R.  v.  Burson,  61  Pa.  St. 
369;  Harvey  v,  Lackawanna  &B.  R.,  47  Pa.  St.  428;  East  Pennsylvania  R, 
Co.  V,  Hiester,  40  Pa.  St.  53 ;  Watson  v.  Pittsburgh  &  C.  R.  Co..  37  Pa.  St. 
469;  Searle  v,  Lackawanna  &  B.  R.  Co.,  33  Pa.  St.  57 ;  Schuylkill  Nav.  Co. 
V,  Thoburn,  7  Serg.  &  R.  (Pa.)  411  ;  Howard  v.  Providence,  6  R.  I.  514 ; 
Memphis  v,  Bolton,  9  Heisk.  (Tenn.)  508  ;  Chicago  &  M.  C.  R.  Co.  t/.  Rit* 
ter  (Tex.),  10  Am.  &  Eng.  R.  R.  Cas.  202  ;  Chapman  v  Oshkosh  &  M.  R. 
C©.,  33  Wis.  629;  West  v.  Milwaukee,  L.  S.  &  W.  R..  56  Wis.  318  ;  s.c.,  id 
Am.  &  Eng.  R.  R.  Cas.  415 ;  Drivers.  Western  Union  R.  Co.,  32  Wis.  569; 
6.  c,  14  Am.  Rep.  726 ;  Neilson  2/.  Chicago,  M.  &  N.  R.  Co..  58  Wis.  164 ;  s.  c.,. 
14  Am.  &  Eng.  R.  R.  Cas.  239 ;  Patterson  v.  Mississippi  &  R.  Boom  Co.,  3 
Dill.  C  C.  465;  Ontario  &  Q.  R.  v,  Taylor.  6  Ont.  Kep.(Q.  B.  Div.)  338  ; 
s.c,  17  Am.  &  Eng.  R.  Cas.  100;  Penny  v.  Penny,  37  L.  J.  Ch.  340. 

Where  There  are  Minerals. — In  those  cases  where  the  land  taken  con- 
tains  minerals,  the  measure  of  damages  is  the  sum  that  would  be  taken  for 
the  land  with  the  minerals  in  it  simply,  and  not  in  prospective  profits  as  to 
the  price  or  value  of  the  minerals  if  the  minerals  themselves  had  been 
taken.  See  Stockton  &  C.  R.  Co.  v,  Galgiani.  49  Cal.  139 ;  Searle  v,  Lack- 
awanna &  R.  R.  Co..  33  Pa.  St.  57. 

Where  There  are  Improvements. — Where  improvements  have  been  made 
upon  the  land,  the  owner  is  not  necessarily  entitled  to  recover  the  cost  of 
such  improvements,  but  will  only  be  entitled  to  their  reasonable  value. 
See  Jacksonville  &  S.  E.  R.  Co.  ^.  Walsh,  106  111.  253 ;   s.  c,  44  Am. 

6  Eng.  R.  R.  Cas.  245  ;T^fayette.  B.  &  M.  R.  Co.  v,  Winslow,  66  111. 
219. 

*•  Market  value."— By  the  term  "market  value"  is  to  be  understood 
that  price  which  the  land  or  property  would  bring  in  the  hands  of  a 
prudent  seller  at  liberty  to  fix  the  time  and  the  conditions  of  the  sale. 
Everett  v.  Union  Pac.  R.  Co.,  59  Iowa.  243 ;  s.  c.  10  Am.  &  Eng.  R.  R. 
Cas.  203;  Lawrence  v,  Boston,  119  Mass.  126;  Somerville  &  E.  R.  Co.  v. 
Doughty,  22  N.  J.  L.  (2  Zab.)  495 ;  Memphis  v,  Bolton,  9  Heisk.  (Tenn.) 
508;  Patterson  v.  Mississippi  &  R.  Boom  Co.,  3  Dill.  C.  C.  465.  See 
also  Lance  v.  Chicago,  M.  &  St.  P.  R.  Co.,  57  Iowa,  636;  s.  c,  5  Am.  & 
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EnjTf.  R.  R.  Cas.  617  ;  Cobb  v.  Boston,  112  Mass.  181 ;  Fall  River  Works  v. 
Fall  River,  110  Mass.  428;  Davis  v.  Charles  River  R.,  65  Mass.  (11  Cush.) 
506 ;  Tufts  V.  Charlestown,  70  Mass.  (4  Gray)  537 ;  Fremont,  E.  &  M.  V.  R. 
V.  Whalen,  1 1  Neb.  585  ;  s.  c.  5  Am.  &  Eng.  R.  R.  Cas.  364 ;  Viiyinia  &  T. 
R.  7/.  Elliott.  5  Nev.  358;  Howard  t.  Providence.  6  R.  I.  514:  (Thicago  & 
M.  C.  R.  V,  Ritter  (Tex.),  10  Am.  &  Eng.  R.  R.  Cas.  202  ;  West  v.  Mil- 
waukee. L.  S.  &  W.  R.,  56  Wis.  318;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.415; 
Penny  v.  Penny,  37  L.  J.  Ch.  340. 

Special  Uses. — Where  property  has  an  adaptability  for,  and  has  been  im- 
proved with  a  design  to  the  carrying  on  of  a  special  business,  which  busi- 
ness enhances  the  value  of  the  property,  this  fact  maybe  considered  in  es- 
timating the  damages.  Chicago  &  E.  R.  Co.  v,  Jacobs,  1 10  HI.  414  ;  s.  c. 
24  Am.  &  Eng.  R.  R.  Cas,  97  ;  Robb  v.  Maysville  &  M.  S.  L.  R.  Co.,  3 
Met.  (Ky.)  117;  Michigan  Air  Line  R.  Co.  v.  Barnes,  44  Mich.  222  ;  King 
V.  Minneapolis  U.  R.  Co.,  32  Minn.  224;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas. 
93 :  Rice  v.  Milwaukee  &  St.  P.  R.  Co.,  27  Wis.  98. 

In  estimating  the  damao^es,  the  jury  are  not  to  be  confined  to  the  pur- 
poses to  which  the  land  is  devoted  ;  they  may  consider  any  purpose  for 
which  it  is  adapted,  and  which  enters  into  and  affects  its  market  value. 
Little  Rock  &  F.  S.  R.  Co.  ?/.  McGehee,  41  Ark.  202 ;  s.  c,  20  Am.  &  Eng. 
R.  R.  Cas.  82  ;  Selma  R.  &  D.  R.  v.  Keith,  53  Ga.  178 ;  Young  v.  Harrison, 
17  Ga.  30 ;  Harrison  v.  Young,  9  Ga.  359;  Haslan  v.  Galena  &  S.  W.  R.. 
64  III.  353  ;  Bangor  &  P.  R.  Co.  v.  McComb,  60  Me.  290  ;  Burt  v.  Wiggles- 
worth,  117  Mass.  302  :  Eastern  R.  v.  Boston  &  M.  R.,  iii  Mass.  125:  Bos- 
ton &  W.  R.  V.  Old  Colony  R.,  66  Mass.  (12  Cush.)  605 ;  King  v.  Minneap- 
olis Union  R.  Co.,  32  Minn.  224:  s  c,  17  Am.  &  Eng.  R.  R.  Cas.  93 ;  Sher- 
man V.  St.  Paul  M.  &  M.  R.  Co.,  30  Minn.  227  ;  Brisbine  2/.  St.  Paul  &  S. 
C.  R.  Co..  23  Minn.  114;  Mississippi  River  Bridge  Co.  v.  King.  58  Mo.  491  ; 
Somerville&  E.  R.  v.  Doughty,  22  N.  J.  L.  (2  Zab.)  495 ;  In  re  Furman  St.. 
17  Wend.  (N.  Y.)  649 ;  Chenango  &  A.  R.  v,  Braham,  79  Pa.  St.  447  ;  Dor- 
Ian  V,  East  Brandywine  &  W.  R.,  46  Pa.  St.  520  ;  Washburn  v,  Milwau- 
kee &  L.  W.  R.  Co.,  59  Wis.  364;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  225  ; 
Mississippi  &  R.  Boom  Co.  v.  Patterson,  98  U.  S.  (8  Otto)  403;  bk.  25,  L. 
ed.  206.  See  also  Everett  v.  Union  Pac.  R.  Co.,  59 Iowa,  243 ;  s.  c,  10  Am. 
&  Eng.  R.  R.  Cas.  203. 

Same— Allowance  in  Gross.— As  to  allowance  in  gross,  see  ante,  Kansas 
City  S.  C.  R.  Co.  v.  Story,  584,  and  note,  587-9. 
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Frazier  et  al 
{Nebraska  Supreme  Court,  November  28,  1888.) 

Petit  Jury->lmpanelling— Quashing  Panel— Interest  of  Jury  Commissioner. 

— Where  the  county  commissioners  select  sixty  names  of  persons  propor- 
tionately from  the  several  precincts  of  the  county,  from  which  the  petit 
jurors  are  to  be  drawn  by  the  clerk  of  the  court,  and  the  sheriff,  etc.,  a 
motion  to  quash  the  panel,  on  the  j^round  that  one  of  the  commissioners 
had  an  action  pending  in  court  to  be  determined  by  a  jury  should  be  over- 
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ruled  in  the  absence  of  a  showing  of  partiality  or  unfairness,  or  that  any 
of  the  p>ersons  thus  selected  were  favorable  to  such  commissioner. 

Trial— Venue  In  Civil  Cases — Chang;e  of  Venue. — An  application  for  a 
change  of  venue  in  a  civil  action  should  be  denied  unless  it  is  made  to 
appear  to  the  court  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  where  the  action  is  pending.  The  fact  that  there  are  numerous ' 
persons  in  the  county  that  are  biased  and  prejudiced  against  a  party  to  a 
suit  will  not  justify  a  court  in  granting  a  change  of  venue  on  the  applica- 
tion of  such  party  if  it  appears  that  a  fair  and  impartial  jury  can  be  had, 
and  a  fair  trial  had,  therein. 

Eminent  Domain — Condemnation — Compensation— Rights  of  Joint  Own- 
erSi — Where  the  interest  in  certain  lands  across  which  a  right  of  way  is 
sought  by  a  railway  company  is  in  two  persons,  and,  before  the  appraise- 
ment of  damages  takes  place,  but  after  the  filing  of  the  petition,  one  of 
such  persons  acquires  the  interest  of  the  other,  and  the  award  is  made  to 
the  former,  he  will  be  entitled  to  the  full  amount  thereof. 

Same— Damages— How  Ascertained. — Where  a  number  of  tracts  of  land, 
as  described  by  the  government  surveys,  are  used  together  as  one  farm  or 
body  of  land,  in  determining  the  owners*  damage,  by  reason  of  the  location 
of  a  railway  across  one  or  more  of  the  tracts,  the  injury  to  the  whole  farm 
or  body  of  land  should  be  considered. 

Same— Amount  of  Damage — Province  of  Jury— Appeal — Review. — The 
question  of  the  amount  of  damages  sustained  by  a  land-owner  for  a  right 
of  way  condemned  across  his  land  is  peculiarly  of  a  local  nature,  proper 
to  be  determined  by  a  jury  of  the  county  ;  and  the  supreme  court  ordi- 
narily will  not  vacate  or  modify  the  verdict  if  it  is  based  upon  the  testi- 
mony in  the  case. 

Same— Instructions— Error.— It  is  not  error  for  the  court  to  refuse  to 
give  an  instruction  asked  on  behalf  of  the  defendant,  when  it  has  already 
given  the  same,  in  substance,  in  its  own  instruction. 

Error  to  District  Court,  Wayne  County. 

Action  by  William  Frazier  et  al.y  to  recover  damages  for  land 
condemned  for  right  of  way  for  the  Northeastern  Nebraska  R. 
Co.  Defendant  brings  error  from  a  judgment  in  favor  of  plain- 
tiffs. 

H,  C,  Bronte  for  plaintiff  in  error. 

Northrop  &  Welch  for  defendants  in  error. 

Maxwell,  J.— On  the  nth  day  of  June,  1886,  plaintiff  in 
error  filed  its  petition  in  the  county  court  of  Wayne  county  for 
the  appointment  of  commissioners  to  assess  damages  occasioned 
by  the  appropriation  of  lands  in  Wayne  county  for 
the  right  of  way  of  said  railroad.  The  petition*showed 
the  location  of  such  railroad  over  and  across  the  S.  ^  of  the 
N.  W.  },  and  the  N.  E.  \  of  the  S.  W.  \y  of  section  6,  township 
26,  range  3  E.,  of  the  sixth  principal  meridian :  the  legal  title  to 
this  tract  being,  at  the  time  of  the  filing  of  this  petition,  in  the 
defendants  in  error  William  Frazier  and  James  Frazier.  The 
petition  also  showed  the  location  of  such  railroad  over  and  across 
the  N.  ^  of  the  N.  E.  ^  of  section  14,  township  27,  range  i  E. 
— being  an  80-acre  tract :  the  title  to  this  land  at  the  time  qf  the 
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filing  of  the  petition  being  in  the  state  of  Nebraska,  the  defend- 
ants in  error  having  at  that  time  simply  a  leasehold  interest. 
The  petition  also  showed  the  location  of  the  railroad  over  and 
across  the  S.  W.  \  of  section  ii,  township  27,  range  I  E. — this 
also  being  school  land,  defendants  in  error  being  lessees  only ; 
all  of  said  tracts  of  land,  except  the  S.  i  of  the  N.  W.  \,  and  the 
N.  E.  ^  of  the  S.  VV.  \,  of  section  6,  township  26,  range  3  E., 
being  wild,  uncultivated  prairie  land.  Notice  having  been  given 
as  provided  by  law,  and  commissioners  having  been  appointed 
on  the  23d  day  of  June,  1886,  the  commissioners  reported  to  the 
county  judge  their  assessment  of  damages  with  respect  to  the  N. 
^  of  the  N.  E.  \  of  section  14,  township  27,  range  i  E.,  being 
one  of  the  tracts  above  referred  to,  at  $201.27 ;  and  on  the  25th. 
day  of  that  month  the  commissioners  assessed  the  damages 
occasioned  by  the  location  of  such  line  of  railroad  over  and 
across  the  S.  i  of  the  N.  W.  J,  and  the  N.  i  of  the  S.  W.  f 
of  section  6,  in  township  26  N.  of  range  E.,  at  $450;  and  on 
the  28th  day  of  June  of  that  year  the  commissioners  as- 
sessed the  damages  upon  another  tract,  to  wit,  the  S.  W. 
\  of  section  11,  township  27,  range  i  E.,  at  $166.82.  From 
these  several  awards  of  danlages,  both  parties  appealed  to  the 
district  court  of  Wayne  county.  These  appeals  were  after- 
wards, by  consent  of  parties,  consolidated,  afld  pleadings  filed. 
Up  to  the  time  of  the  trial,  the  record  now  presented  consisted 
of  two  separate  causes  ;  but  at  the  time  of  the  trial,  it  appearing 
that  these  two  separate  causes  were  between  the  same  parties, 
they  were  consolidated,  and,  by  agreement  of  parties,  tried  as 
one  case.  When  petitions  were  filed  in  these  causes,  the  land- 
owners, who  are  defendants  in  error  in  this  court,  claimed  to  be 
the  owners  of  certain  other  lands  lying  contiguous  to  the  tracts 
referred  to,  and  across  which  the  railroad  had  been  located,  and 
claimed  damages  to  such  other  tracts  by  reason  of  the  location 
of  the  line  of  railroad  across  the  tracks  above  referred  to.  The 
defendant  railroad  company,  by  motion  in  the  district  court, 
sought  to  require  the  land-owners  to  limit  their  claim  for  dam- 
ages in  the  district  court  to  the  same  lands,  for  which  damage 
had  been  claimed  and  allowed  by  the  commissioners.  This 
motion  was  overruled,  to  which  ruling  the  defendant  below  ex- 
cepted. Plaintiffs;  by  their  amended  petition,  filed  in  the  district 
court,  allege  that  on  the  nth  day  of  June,  1886,  being  the  date 
of  the  filing  of  the  petition  of  the  railroad  company  in  the  con- 
demnation proceedings  in  the  county  court,  plaintiffs  were  in 
possession  of  that  portion  of  the  premises  known  as  school  land, 
as  lessees  from  the  state  of  Nebraska.  They  further  say  that 
"on  or  about  the  6th  day  of  June,  1886,  these  plaintiffs  applied 
to  have  the  aforesaid  lands  appraised  for  the  purpose  of  sale ; 
whereupon  the  same  were  appraised  as  by  law  provided,  plain- 
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tiff's  lease  therefor  surrenderd,  and  the  same  purchased  by  the 
said  William  Frazier  and  James  A.  Frazier,  and  plaintiffs  now 
are  the  equitable  owners  thereof.**  The  defendant  railroad  com- 
pany, by  answer,  denied  the  title  of  plaintiffs  to  the  land  in 
question,  alleging  the  legal  title  to  be  in  the  state  of  Nebraska ; 
and  claimed  a  compliance  with  the  laws  of  the  state  of  Ne- 
braska with  respect  to  the  procedure  necessary  to  obtain  the 
right  of  way  across  land  belonging  to  the  state.  To  these  an- 
answers  no  replies  were  filed  ;  and  upon  the  issues  thus  made,  the 
cause  was  tried.  At  the  trial,  the  defendant  filed  a  motion  to 
quash  the  regular  panel  of  the  petit  jury  for  that  term  of  court, 
so  far  as  this  case  was  concerned,  for  the  reason  that  William 
Frazier,  one  of  the  plaintiffs  in  this  case,  was  a  county  commis- 
sioner of  Wayne  county,  and,  as  such  county  commissioner,  had 
participated  in  the  selection  of  the  sixty  names  from  whom  the 
twenty-four  members  of  the  regular  panel  of  the  petit  jurors  were 
selected.  This  motion  was  supported  by  an  affidavit  and  duly 
authenticated  transcript  of  the  proceedings  of  the  board  of  county 
commissioners  with  reference  to  the  selection  of  said  sixty  names, 
the  facts  not  being  disputed ;  which  motion  was  overruled,  to 
which  ruling  the  railroad  at  the  time  excepted.  Thereupon  a 
motion  was  filed  by  the  railroad  company  for  a  change  of  venue, 
this  motion  being  Supported  by  affidavits,  and  'affidavits  being 
filed  on  the  part  of  plaintiffs  against  said  motion.  This  motion 
was  overruled,  to  which  ruling  the  railroad  company  duly  ex- 
cepted. The  jury  returned  a  verdict  in  favor  of  plaintiffs,  and 
against  the  railroad  company,  for  $2200.87,  ^^  follows : 

"  We  assess  the  damages  to  which  said  plaintiflb  are  entitled 
by  reason  of  the  location,  operation,  and  construction  of  said 
defendant  railroad  over  and  across  the  following  tracts  of  land  : 
The  S.  W.  J  and  the  S.  i  of  N.  W.  ^  of  sec*  6,  Tp.  26,  R.  3, 
Wayne  county.  Neb.,  at  the  sum  of  $1090.31.  We  assess  the 
damages  to  which  said  plaintiffs  are  entitled  by  reason  of  the 
location,  construction,  and  operations  of  the  defendant's  rail- 
road over  and  across  the  following  tracts  of  land,  to  wit :  The 
N.  E.  ^  of  sec.  24,  and  the  E.  i  of  sec.  14,  and  N.  E.  |  of  sec. 
23,  all  in  Tp.  27,  R.  i,  in  Wayne  county.  Neb.,  at  the  sum  of 
$603.46.  We  assess  the  damages  to  which  said  plaintiffs  are 
entitled  by  reason  of  the  location,  construction,  and  operation 
of  defendant's  railroad  over  and  across  the  following  tract  of 
land :  E.  J  of  sec.  15,  S.  E.  |  of  sec.  10,  and  S.  W.  \  of  sec.  11, 
all  in  Tp.  27,  R.  i,  in  Wayne  county,  Neb.,  at  the  sum  of 
$507.10.  E.  J.  Sherman,  Foreman." 

A  motion  for  a  new  trial  was  overruled,  and  judgment  was 
rendered  upon  the  verdict  in  favor  of  plaintiffs,  and  against  the 
railway  company,  for  $2200.87,  ^"^  costs.    . 

I.  The  first  .objection  is  that  the  court  erred  in  refusing  to 
86  A.  &  E.  R.  U.  Cas.— .39 
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quash  the  panel  of  the  petit  jury.  This  is  placed  upon  the 
1  ...  -Ill—  crround  that  William  Frazier,  one  of  the  plaintiffs 
jHry-iBterest  below,  was  a  county  commissioner  of  Wayne  county, 
ofeoraniii-  and,  as  such,  with  other  commissioners  of  that  court, 
Bionen.  selected  the  sixty  names  from  which  the  twenty-four 

jurors  were  drawn.  There  is  no  claim  that  there  was  any  at- 
tempt at  partiality  in  the  selection  of  the  sixty  persons  selected, 
nor  is  it  alleged  that  even  one  of  the  persons  so  selected  was 
favorable  to  the  plaintiffs  below.  Section  658  of  the  Code  re- 
quires the  commissioners,  or  any  two  of  them,  at  stated  times, 
to  meet  and  select  sixty  persons  possessing  the  qualifications  of 
electors,  etc.,  and,  as  nearly  as  may  be,  a  proportionate  number 
from  each  precinct  of  the  county.  The  name  of  each  person 
thus  selected  is  to  be  written  on  a  separate  ticket,  and  the  whole 
number  of  tickets  placed  in  a  box,  and  the  clerk  of  the  district 
court  and  sheriff,  or  their  deputies,  are  required  to  meet  together 
and  draw  by  lot  out  of  the  box  twenty-four  names,  and  the  per- 
sons whose  names  are  drawn  are  to  be  the  petit  jurors.  Section 
665  provides  that  no  person  shall  be  summoned  as  a  juror  in  any 
district  court  oftener  than  once  in  two  years.  It  will  thus  be 
seen  that  the  county  commissioners  merely  select  sixty  names, 
duly  apportioned  to  the  different  precincts  of  the  county,  of 
electors  who  have  not  served  as  jurors  for  the  two  years  preced- 
ing. They  do  not  draw  the  jury,  and,  with  the  right  of  challenge 
for  cause  and  peremptory  challenges  of  jurors,  there  is  but  little 
doubt  that  a  fair  jury  can  be  obtained  in  every  case.  At  least 
some  prejudice  should  be  shown  to  a  party  complaining;  other- 
wise it  will  be  error  without  prejudice.  The  proper  course, 
however,  where  a  member  of  a  board  of  county  commissioners 
has  a  cause  pending,  to  be  tried  before  a  jur>%  drawn  from  the 
names  selected  by  such  board,  is  to  take  no  part  in  the  selection 
of  such  names,  and  have  this  fact  appear  upon  the  commission- 
er's record. 

2.  That  the  court  erred  in  overruHng  the  motion  for  a  change 
of  venue.    This  motion  was  supported  by  a  number  of  affidavits 

in  favor  of  the  railroad  company,  and  by  counter-affi- 
re^'oT*^        davits  in  favor  of  the  plaintiffs  below.    The  affidavits 

on  behalf  of  the  railroad  company  tend  to  show  that 
there  is  a  considerable  number  of  persons  in  Wayne  county 
smarting  under  grievances,  either  real  or  imaginary,  against  the 
railway  company.  The  affidavits  on  behalf  of  the  plaintiffs  be- 
low clearly  show  that  there  is  a  very  considerable  portion  of 
the  people  of  Wayne  county  that  have  no  hostility  to  the  rail- 
way company  such  as  would  prevent  the  company  having  a  fair 
trial.  Section  61  of  the  code  provides  that  "  In  all  cases  in  which 
it  shall  be  made  to  appear  to  the  court  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the  suit  is  pending,  or 
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where  the  judge  is  interested  or  has  been  of  counsel  in  the  case, 
or  subject-matter  thereof,  or  is  related  to  either  of  the  parties, 
or  is  otherwise  disqualified  to  sit,  the  court  may,  on  application 
of  either  party,  change  the  place  of  trial  to  some  adjoining 
county  wherein  such  impartial  trial  can  be  had  ;  but,  if  the  ob- 
jection be  against  all  the  counties  of  the  district,  then  to  the 
nearest  county  in  the  adjoining  district."  The  fact  that  a  num- 
ber of  persons  in  any  particular  county  have  bias  or  prejudice 
against  a  party  to  a  suit  will  not  justify  a  change  of  venue,  against 
the  objections  of  the  adverse  party,  if,  notwithstanding  such 
bias  and  prejudice  of  such  persons,  a  fair  and  impartial  trial  can 
be  had  in  that  county.  In  civil  cases,  it  is  rare  that  the  people 
of  a  whole  county  become  biased  and  prejudiced  against  a  party 
to  an  action.  The  reason  is,  they  ordinarily  take  but  little  in- 
terest in  the  controversy,  hence  have  no  feeling  in  the  case. 
There  is  a  marked  difference  in  this  respect  between  a  civil  and 
criminal  case,  particularly  where  the  offence  charged  is  an  atro- 
cious one.  In  the  latter  case,  Rumor,  with  her  thousand  tongues, 
spreads  the  news  far  and  wide,  and  ordinarily  with  such  col- 
oring as  to  cause  those  who  hear  or  read  to  form  an  impres- 
sion, or  perhaps  to  become  biased  or  prejudiced.  But  even 
then,  unless  the  opinion  is  a  fixed  one,  or  formed  from  reading 
the  evidence  or  hearing  the  witnesses  testify,  a  person  otherwise 
qualified  will  be  a  competent  juror.  A  plaintiff,  properly  bring- 
ing an  action  in  a  county  in  which  he  resides,  is  entitled  to  have 
the  cause  tried  in  such  county  unless  it  is  clear  that  a  fair  and 
impartial  trial  cannot  be  had  therein.  From  the  nec'essity  of 
the  case,  the  law,  with  certain  exceptions,  permits  a  railway 
company  to  select  its  route  through  the  real  estate  of  an  indi- 
vidual. This  is  done  because  the  public  good  requires  that  the 
rights  of  the  land-owners  shall  be  subservient  to  those  of  the 
public.  The  protest  of  the  individual  would  be  ineffectual  to 
prevent  the  taking  of  the  property,  but  the  law  throws  around 
him  the  safeguard  of  compensation  for  the  damages  sustained 
by  him.  If  the  award  of  the  commissioners  is  unsatisfactory  to 
either  party,  then  either  may  appeal  to  the  district  court.  Such 
appeal,  if  possible,  should  be  tried  in  the  county  where  the  land 
is  situated.  The  principal  question  ordinarily  is  the  amount  of 
damages  sustained.  This  question  is  to  be  determined  from  the 
testimony  of  experts, — that  is,  persons  familiar  with  the  value 
of  the  land, — and  this  may  include  farmers  and  others.  The 
observation  of  this  court,  from  the  cases  which  have  been  brought 
before  us,  is  that  juries  ordinarily  do  not  adopt  the  highest  or 
lowest  estimate  of  witnesses,  but  seem  to  have  endeavored  to 
bring  in  just  verdicts,  nor  did  the  jury  in  this  case  adopt  the 
highest  estimates  of  the  witnesses.  The  showing  for  a  change 
of  venue  was  entirely  insufficient,  and  thd  motion  was  properly 
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overruled.  The  record  fails  to  show  the  examination  of  the 
persons  called  as  jurors  on  their  voir  dire  ;  hence  we  are  to  pre- 
sume that  such  persons  appeared  to  be  fair-minded  and  un- 
biased. 

3.  It  is  claimed  that  the  court  erred  in  admitting  evidence 
and  instructing  the  jury  on  the  theory  that  the  plaintiffs  were 
EmineDtdo.  entitled  to  recover  damages  to  the  S.  \  of  the  S.  W. 
"aMtiOT-  ^  ^^  section  6,  township  26,  range  3  E.,  which  the 
BJghtaorowB-  plaintiffs  below,  by  supplemental  petition,  show  they 
•«.  had  purchased  and  paid  for  in  full  prior  to  the  20th 
of  June,  1887.  Ii^  Railroad  Co.  v.  Hays,  15  Neb.  224;  18  N.  W. 
Rep.  51,  it  was  held  that  the  valuation  for  property  taken  for 
right  of  way  for  a  railroad  should  be  made  as  of  the  time  of  the 
filing  of  the  petition  or  the  assessment  of  the  damage  to  the 
land.  In  that  case  it  was  merely  decided  at  what  point  of  time 
the  assessment  should  be  made,  the  appraisement  being  made 
as  soon  as  convenient  after  the  filing  of  the  petition.  In  con- 
demnation proceedings,  the  object  is  to  acquire  the  right  of  way 
over  the  land  from  all  parties  having  an  interest  therein.  If  two 
persons  have  an  interest,  then  the  rights  of  both  must  be  re- 
spected, and  their  damages  assessed.  If,  while  the  proceeding 
is  pending,  one  of  the  parties  acquires  all  the  interest  of  the 
other  party,  he  may  show  that  fact,  and  will  then  be  entitled  to 
all  the  compensation.  The  fact  that  one  of  the  parties  is  the 
state  can  make  no  difference,  as  there  is  no  claim  that  the  rail- 
road company  has  paid  the  state  any  part  of  the  condemnation 
money,  or  is  liable  therefor.  The  objection,  therefore,  is  not 
well  taken. 

4.  The  fourth  objection  is  that  the  court  erred  in  admitting 
evidence  of  damages  to  other  tracts  contiguous  to  but  not  em- 
braced in  the  lands  covered  by  petition  in  the  con- 

JJJIJJJ^jlIid!*^  demnation  proceedings,  and  not  covered  by  the 
award  of  the  commissioners.  There  are  three  plats^ 
in  the  record,  showing  the  descriptions  of  land  owned  by  the 
plaintiffs  below.  From  one  of  these  plats  it  appears  that  the 
railway  runs  for  a  considerable  distance  along  a  creek  on  the 
plaintiff's  land,  and  completely  cuts  off  access  to  water  for  stock 
on  a  large  portion  of  one  of  said  bodies  of  land.  The  rule  is 
that,  where  a  railroad  runs  through  an  entire  tract,  the  land- 
owner is  entitled  to  all  the  damages  which  result  to  him  from 
the  taking.  He  is  not  limited  to  the  lands  described  in  the  peti- 
tion  of  the  railroad  company,  nor  the  award  of  the  commission- 
ers, but  may  show  the  facts  and  circumstances,  and  direct  effect 
upon  his  land  accompanying  or  flowing  from  such  appropria- 
tion. Wilmes  v.  Railroad  Co.,  29  Minn.  242  ;  Sheldon  v.  Rail- 
way Co.,  29  Minn.  318  ;  Ham  v.  Railway  Co.,  61  Iowa,  716.  In 
other  words,  just  compensation  for  real  estate  taken  or  damaged 
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entitles  the  owner  of  several  descriptions,  used  as  one  farm  or 
body  of  land,  to  compensation  for  injury  to  the  whole,  although 
the  right  of  way  extends  across  but  one  or  two  of  the  subdivi- 
sions.    There  is  no  error,  therefore,  in  admitting  this  evidence. 

5.  The  fifth  objection  is  that  the  damages  are  excessive,  and 
not  warranted  by  the  evidence.  In  Clarke  v.  Railroad  Co.,  23 
Neb.  616,  and  Railway  Co.  z/.  Johnson,  40  N.  W.  Rep. 

134,  it  was  held  that  the  question  of  the  amount  of  J^^JSTe.*** 
damages  sustained  by  the  land-owner  for  a  right  of 
way  condemned  across  his  land  is  peculiarly  of  a  local  nature, 
proper  to  be  determined  By  a  jury  of  the  county ;  and  that  or- 
dinarily where  the  verdict  is  based  upon  the  testimony,  this 
court  will  not  vacate  or  modify  it.  That  rule  is  applicable  in 
this  case,  and  we  find  no  cause  for  vacating  the  verdict. 

6.  The  sixth  ground  of  error  is  that  the  court  erred  in  re- 
fusing to  give  to  the  jury  instruction  No.  i,  asked  by  the  plain- 
tiff in  error,  which  is  as  follows:  "  You  are  instructed  that  it  is 
by  law  the  duty  of  a  railroad  company  to  construct  i^rtreeUoai. 
and  maintain  adequate  crossings  for  all  land-owners 

across  whose  lands  such  road  runs  ;  and  the  question  of  the  char- 
racter  of  adequacy  of  such  crossings  cannot  be  considered  by 
you  in  making,  your  estimate  of  damages  in  this  case.**  The 
court,  on  its  own  motion,  had  previously  instructed  the  jury  that 
the  statute  requires  railroad  companies  to  provide  suitable  cross- 
ings at  all  public  highways  sufficient  to  prevent  stock  from  get- 
ting upon  such  railroad,  and  with  open  gates  or  bars  at  all  farm- 
crossings  of  such  railroad  for  the  use  of  the  proprietor  of  the 
land  adjoining  such  railroad  :  and  the  failure  of  the  railroad  com- 
pany to  provide  such  crossings  is  not  a  proper  element  of  dam- 
ages in  this  case.  It  will  be  seen  that  the  court  had  given  in- 
structions on  that  point  as  favorable  as  the  railway  company  was 
entitled  to  ask  for.  Some  objection  is  made  to  the  proof  of 
damages  as  made  by  the  commissioners,  and  which  was  submit- 
ted to  the  jury.  The  exact  purpose  of  the  introduction  of  this 
evidence  is  not  apparent,  but  the  error,  if  any,  would  seem  to  be 
in  favor  of  the  railway  company,  and  not  against  it.  Upon  the 
whole  case,  it  is  evident  that  the  plaintiffs  below  sustained  heavy- 
damages  from  the  location  of  the  railway  company  across  their 
lands,  and  that  the  verdict  of  the  jury  is  not  excessive.  The 
judgment  of  the  district  court  is  therefore  affirmed.  The  other 
judges  concur. 

Eminent  Domain— Right  to  Compensation.— In  every  case  where  pri- 
vate property  is  appropriated  to  public  use  under  the  power  of  eminent 
domain,  it  is  requisite  that  there  shall  be  some  provision  requiring  the 
person  or  corporation  taking  such  property  to  make  due  compensation 
therefor.  See  Colton  v,  Rossi,  9  Cal.  595  ;  Cushman  v.  Smith,  34  Me. 
247  ;  Connecticut  R.  Co.  v.  Commissioners  of  Franklin  Co.,  127  Mass.  50; 


Digitized  by  VjOOQ IC 


614     NORTHEASTERN  NEBRASKA   R.   CO.    V.    FRAZIER  et  ol. 

s.  c,  34  Am.  Rep.  338  ;  Boston  &  L.  R.  Co.  v.  Salem  &  L.  R.  Co.,  68  Mass. 
I ;  Ash  V,  Cummings.  50  N.  H.  591 ;  Matter  of  Hamilton  Ave.,  14  Barb.  (N. 
Y.)405  ;  Matter  of  Flatbush  Ave.,  i  Barb.  (N.  Y.)  286 ;  University  v.  North 
Carolina  R.  Co.,  76  N.  C.  103 ;  s.  c,  22  Am.  Rep.  671 ;  Hendrick  v.  Caro- 
lina Cent.  R.  Co.  (N.  C),  8  S.  E.  Rep.  236 ;  McClinton  v.  Pittsburg.  F.  W.  &  C. 
R.  Co.,  67  Pa.  St.  404;  Sterling's  Appeal,  11  Pa.  St.  35 ;  s.  c,  56  Am.  Rep. 
246  ;  12  Am.  &  Eng.  Corp.  Cas.  330  ;  Norris  v.  City  of  Waco.  57  Tex.  635 : 
Bohlman  v.  Green  Bay  &  S.  R.  Co.,  30  Wis.  105 ;  Shepardson  v,  Milwaukee 
&  B.  R.  Co.,  6  Wis.  605 ;  Atlantic  &  Pac.  Tel.  Co.  v,  Chicago.  R.  I.  &  P. 
R.  Co.,  6  Biss.  C.  C.  158. 

The  supreme  court  of  Pennsylvania  held,  in  the  recent  case  of  Quigley 
V.  Pennsylvania  S.  V  .R  .Co.,  15  Atl.  Rep.  478,  that  damages  may  be  recov- 
ered, in  condemnation  proceedings,  for  the  removal  of  an  embankment  on 
which  a  private  railroad  siding  leading  to  the  owner's  property  was  placed, 
though  the  embankment  was  above  the  even  grade  of  an  unopened  street. 

The  supreme  court  of  Kentucky  said,  in  the  case  of  Asher  v.  Louisville 
&  N.  R.  Co.,  8  S.  W.  Rep.  854,  that,  under  Const.  Ky.  art.  13.  §  14,  provid- 
ing that  "  No  man's  property  shall  be  taken  or  applied  to  public  use  with- 
out just  compensation  being  previously  made  to  him,"  a  railroad  company 
cannot  obtain  a  writ  of  possession  while  an  appeal  from  the  verdict  of  the 
jury,  awarding  damages  for  land  sought  to  be  condemned,  is  still  pending, 
by  giving  its  bond  ;  but  such  damages  must  first  be  paid  in  money  before 
the  owner  can  be  deprived  of  his  land. 

Under  the  North  Carolina  statutes,  a  railroad  company  may  enter  on 
land  and  lay  out  the  route  for  its  road,  and  either  the  company  or  pro- 
prietors may  apply  by  petition  to  the  county  court,  which  shall  app>oint 
five  freeholders  to  assess  damages  to  the  owner  of  the  land.  In  an  action 
by  the  proprietor  to  set  aside  a  deed  of  the  right  of  way  as  induced  by 
fraud,  and  for  damages,  the  course  prescribed  by  the  statute  was  not  fol- 
lowed, but  the  deed  was  set  aside,  and  the  jury  was  allowed  to  ascertain 
the  value  of  the  rights  and  privileges  taken.  HMy  erroneous,  the  proceed- 
ings prescribed  being  exclusive;  and,  as  no  easement  had  been  acquired, 
no  damages  could  be  awarded  therefor  ;  nor  could  damages  be  recovered 
for  the  act  of  entry  on  the  premises,  and  constructing  and  using  the  road. 
Allen  V,  Wilmington  &  W.  R.  Co.  (N,  C).  9  S.  E.  Rep.  4. 

Same — Payment  in  Refunding  Bonds — Effect  on  Appeal.— It  is  said,  in  the 
case  of  Chicago.  S.  F.  &  C.  R.  Co.  v.  Phelps  (111.),  17  N.  E.  Rep.  769,  that 
where  damages  are  allowed  a  land-owner  for  land  taken  for  the  purposes  of 
a  railroad,  and,  in  contemplation  of  an  appeal,  the  company  pays  to  the 
owner,  through  the  clerk,  the  amount  of  such  damages,  conditioned  that 
the  same  be  refunded  if  the  judgment  be  reversed  on  appeal,  such  pay- 
ment is  not  a  satisfaction  of  the  judgment  so  as  to  defeat  the  appeal  by 
the  company. 
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Knoll 

V. 

New  York,  Chicago  and  St.  Louis  R.  Co. 

{Pennsylvania  Supreme  Court,  October  i,  1888,) 

Eminent  Donlatn— Railroads  in  Street-Damaget-Estoppel.— A  distributee 
of  a  decedent's  estate,  who  has  by  agreement  received  damages  deemed  to 
be  sustained  by  reason  of  building  a  railroad  along  a  street  adjacent  to  the 
lands  of  decedent,  is  estopped  from  claiming  furtlier  damages  for  deprecia- 
tion to  the  lands,  by  reason  of  such  easement,  and  the  administrator  of 
such  estate  cannot  make  such  claim  in  behalf  of  the  distributee. 

Same— Damages— Mortgaged  Landt-Rightof  Action.— The  right  of  action 
for  damages  arising  from  building  a  railroad  in  a  public  street  adjacent  to 
mortgaged  lands  is,  in  the  absence  of  bad  faith,  in  the  owner  in  posses- 
sion, and  not  in  the  mortgagee. 

Error  to  Court  of  Common  Pleas,  Erie  County. 
The  facts  are  stated  in  the  opinion. 
J,  Wetmore  for  plaintiff  in  error. 
Davenport  &  Griffith  for  defendant  in  error. 

Williams,  J. — This  case  is  somewhat  anomalous.     The  plain- 
tiff   is  the   holder   of   a  mortgage   upon  a   house   and   lot   in 
the  city  of  Erie.     The  defendant  company,  acting 
under  the  authority  of  the  railroad  laws  of  the  com-  ****' 

mon wealth  and  an  ordinance  of  the  city  of  Erie,  has  built  a 
single-track  railroad  along  the  centre  of  Nineteenth  street,  on 
which  the  mortgaged  property  fronts.  The  complaint  of  the 
plaintiff  is  that  the  value  of  the  property  has  been  depreciated 
by  the  building  of  the  railroad  along  the  street,  and  that  his 
security  as  a  mortgage  creditor  has  been  impaired  to  the  same 
extent.  No  effort  has  been  made  to  collect  the  debt  or  to  bring 
the  mortgaged  premises  to  sale,  so  as  to  determine  what  amount 
could  be  realized  out  of  it ;  but  this  suit  is  brought  to  recover 
in  damages  the  amount  of  the  alleged  depreciation  in  the  value 
of  the  property.  From  an  examination  of  the  testimony,  we 
learn  that  the  plaintiff  is  the  administrator  of  W.  Hermle,  de- 
ceased, who  died  in  1872.  At  the  time  of  his  death,  Hermle 
was  the  owner  of  the  equitable  title  to  the  lot  in  question,  and 
had  erected  the  dwelling-house  now  standing  on  it.  He  left  a 
widow  to  survive  him,  but,  so  far  as  the  evidence  informs  us,  no 
issue.  Soon  after  his  appointment  as  administrator.  Knoll  made 
his  application  to  the  orphans'  court  for  leave  to  sell  the  house 
and   lot   at  public  sale  for  the  payment  of  debts.     Leave  was 
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granted,  the  sale  made,  and  Mrs.  Hermle,  the  widow,  became 
the  purchaser  at  the  price  of  $2000.  She  paid  no  part  of  the 
purchase  money,  but  gave  her  bond  and  mortgage  for  the 
amount  of  her  bid  ;  and  this  is  the  bond  and  mortgage  which 
Knoll  alleges  is  impaired  in  value  by  the  act  of  the  defendant 
in  building  its  road  along  Nineteenth  street.  The  mortgage  was 
made  in  1873,  the  railroad  was  located  in  1881,  and  this  suit  was 
brought  in  1887.  Our  first  question  is  whether  the  amount  due 
upon  the  mortgage  is  greater  than  the  present  value  of  the 
property  bound  by  it  after  providing  for  a  prior  encumbrance. 
If  it  is  not,  the  plaintiff  has  nothing  of  which  to  complain.  The 
question  is  not  whether  the  property  is  worth  less  than  it  was 
when  the  mortgage  was  taken,  but  whether  it  is  worth  less  than 
the  plaintiff's  debt.  It  is  the  injury  to  him,  not  that  sustained 
.  by  the  lot-owner,  on  which  his  right  to  recover  must 

pUinturto  ''^st.  It  must  be  borne  in  mind  that  the  plaintiff  is 
tiitoir  that  §e-  a  mere  trustee.  As  administrator  of  W.  Hermle,  he 
piiirwi '''"*"  holds  this  mortgage  for  those  who  may  be  entitled  to 
the  fund  on  final  settlement  of  the  estate  ;  and  these, 
after  the  lapse  of  15  years,  are  presumably  not  creditors,  but  the 
heirs,  at  law,  of  the  descendant.  In  1877,  the  plaintiff  filed  a 
partial  account  of  his  administration  of  the  estate,  from  which  it 
appears  that  the  personal  estate  was  appraised  at  $69.80,  and 
was  retained  by  the  widow  as  part  of  the  amount  allowed  her  as 
exempt  from  the  claims  of  creditors.  The  decedent  had  no 
real  estate  except  the  house  and  lot  now  owned  by  his  widow, 
and  represented  by  plaintiff's  mortgage.  The  account  also 
shows  that  Mrs.  Hermle  had  paid  to  apply  on  the  mortgage, 
**in  money  and  debts  assigned  to  her,**  the  sum  of  $1350,  with 
which  the  accountant  charged  himself.  This  left  $650  of  the 
principal  .still  due,  with  some  interest.  Whose  was  this  balance  ? 
Out  of  it  Mrs.  Hermle  was  entitled  to  take  the  balance  of  her 
$300  as  of  the  date  of  the  mortgage.  This  would  take  $230 
from  the  $650,  leaving  only  $420  for  distribution ;  and,  in  the 
absence  or  issue,  one  half  of  this  balance  would  belong  to  her 
under  the  intestate  laws.  The  amount  to  which  the  plaintiff 
would  be  entitled  as  administrator  would  be,  in  this  manner,  re- 
duced to  about  $200,  a  sum  which,  under  the  evidence,  w^ould 
be  abundantly  secure  upon  the  property.  As  to  Mrs.  Hermle's 
interest  in  the  mortgage,  she  is  very  clearly  estopped  from  mak- 
ing any  claim  against  the  defendant,  because  she  agreed  with 
the  defendant  that  the  damages  sustained  by  the  property  were 
$200,  and  upon  the  payment  of  this  sum  to  her  she  executed 
and  delivered  a  release  of  all  claims  for  damage  by  reason  of  the 
location  of  the  railroad  on  Nineteenth  street.  As  she  could  not 
now  claim  a  larger  sum  than  that  agreed  upon.  Knoll  cannot 
claim  it  for  her,  but  must  be  regarded  as  the  representative  of 
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the  other  parties  entitled  to  share  in  the  fund.  He  fails  to  show, 
therefore,  that  his  security  has  been  impaired  for  the  sum  he  is 
entitled  to  collect  from  Mrs.  Hermle  upon  the  mortgage ;  and 
for  this  reason  alone,  the  court  below  was  justified  in  withdraw- 
ing the  case  from  the  jury. 

But  while  indicating  a  sufficient  reason  for  affirming  the  judg- 
ment in  this  case,  we  have  no  inclination  to  avoid  the  considera- 
tion of  the  precise  point  on  which  the  case  turned  in  the  court 
below,  and  which  has  been  presented  here  with  so 
much  earnestness  and  zeal  by  the  learned  counsel  for  ^/*,[?*'*'* 
the  plaintiff  in  error.  Is  the  plaintiff,  on  the  assump-  tafnactioli*  "* 
tion  that  his  security  has  been  impaired,  in  a  position 
to  maintain  this  action  against  the  company  defendant  ?  The 
title  to  the  property  injured  is  in  Mrs.  Hermle,  the  owner.  The 
plaintiff  is  a  mortgagee  out  of  possession — a  holder  of  an  en- 
cumbrance upon  the  title  merely.  As  a  lien  creditor,  he  has 
the  right  to  prevent  the  depreciation  of  the  property,  bound  by 
his  judgment  or  mortgage,  by  the  commission  of  waste  thereon. 
If  the  owner,  or  a  stranger  to  the  title,  attempts  the  removal  or 
destruction  of  timber  trees,  of  the  minerals,  or  the  buildings,  he 
may  interfere  by  writ  of  estrepement  or  injunction  to  prevent 
it ;  but  subject  to  this  right  of  the  lien  creditors  to  stay  waste, 
the  owner  has,  by  virtue  of  his  ownership,  the  jus  disponendi  of 
the  property,  including  everything  upon  the  surface  or  under- 
lying it.  He  may  lawfully  sell  his  timber  or  his  buildings,  and, 
if  the  vendee  is  allowed  to  remove  them,  a  good  title  will  vest 
in  him — provided  always  that  the  sale  be  fairly  and  honestly 
made.  The  creditor  has  the  right  to  interpose,  if  he  will ;  but 
if  he  does  not  do  so,  the  severed  articles  pass  out  from  under 
his  lien  when  they  pass  beyond  the  lines  of  the  property  on 
which  his  lien  rests.  While  on  or  affixed  to  the  freehold,  he 
may  insist  that  they  shall  so  remain  ;  but  if  severed  and  re- 
moved, his  right  to  them  by  virtue  of  his  lien  on  the  freehold  is 
gone.  Vigilance  is  the  duty  of  a  creditor.  Vigilantibus  non 
dormientibus  jura  sulroeniunt.  But  the  injury  complained  of  in 
this  case  is  not  waste.  The  defendant  company  has  not  entered 
upon  the  lot  covered  by  the  mortgage,  or  removed  anything 
from  it.  It  has  entered  upon  a  public  highway  in  a  lawful  man- 
ner and  in  the  exercise  of  the  right  of  eminent  domain.  Its 
entry  could  not  have  been  prevented  by  the  plaintiff,  nor  its 
work  arrested  by  a  writ  of  estrepement  or  injunction.  The 
plaintiff  alleges  that  the  value  of  the  property  bound  by  his  lien 
has  been  diminished  by  the  construction  of  the  railroad.  So  it 
might  have  been  by  the  erection  of  a  factory  or  a  tavern  on  a 
neighboring  lot,  or  by  a  change  in  the  use  or  occupancy  of  the 
buildings  near  it ;  but  so  long  as  there  is  no  entry  upon  the  lot 
bound  by  the  lien,  and  no  unlawful  act  done  by  the  defendant, 
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the  plaintiff  has  no  ground  on  which  to  stand.  The  right  of  ac- 
tion for  such  consequential  injuries  is  in  the  owner ;  and  if  the 
party  exercising  the  right  of  eminent  domain  desires  to  make  an 
amicable  settlement  for  any  damages  done  thereby,  the  owner 
residing  on  the  land  is  the  proper  person  to  whom  to  apply. 
The  injury  is  one  done  to  the  freehold  as  the  result  of  the  law- 
ful act  of  another  done  beyond  the  lines  of  the  injured  property, 
and  the  owner  of  the  freehold  is  the  only  person  in  whom  a  right 
of  action  for  such  an  injury  can  reside.  If  the  owner  should  re- 
fuse to  move,  or  should  act  fraudulently,  the  courts,  upon  a 
proper  application  by  lien  creditors,  would  no  doubt  treat  him 
as  a  trustee,  and  require  him  to  do,  or  permit  his  creditors  to  do 
in  his  name,  what  might  be  necessary  to  an  adjustment  of  the 
damages,  and  impound  the  money  for  those  equitably  entitled 
to  receive  it.  In  this  case  the  owner  has  settled  with  tire  de- 
fendant and  given  a  release  of  damages.  There  is  no  allega- 
tion that  the  settlement  was  secured  by  fraud  on  the  part  of  the 
defendant,  or  made  by  the  owner  with  a  purpose  to  defraud  the 
plaintiff.  The  plaintiff  brings  his  suit  upon  a  right  of  action 
which  he  alleges  rests  in  him  as  a  lien  creditor.  Notwithstand- 
ing the  settlement  and  release  by  the  owner,  he  claims  to  be  en- 
titled to  recover  his  damages,  as  distinguished  from  the  damages 
of  the  owner.  The  right  of  action  asserted  is  not  that  of  the 
owner  of  the  property,  but  one  independent  of  and  additonal  to 
that  which  resides  in  the  owner.  If  this  position  is  tenable  for 
the  plaintiff,  it  would  be  equally  so  for  any  number  of  lien  cred- 
itors of  Mrs.  Hermle.  A  settlement  with  or  a  recovery  by  one 
would  not  estop  another  from  taking  the  chances  of  a  more 
favorable  verdict.  To  state  the  position  is  a  sufficient  argument 
against  its  soundness. 

Perhaps  the  case  that  comes  nearest  to  our  question  is  In  re 
Road,  reported  in  94  Pa.  St.  126.  A  public  road  had  been  laid 
out  over  a  farm  in  Montgomery  county,  of  which  Bis- 
i«Vi«widI**  singer  was  owner,  but  upon  which  Nash  held  a  pur- 
chase-money mortgage  for  $10,000.  Nash  claimed  to 
be  entitled  to  the  damages  sustained  by  the  opening  of  the  road,. 
as  the  holder  of  the  mortgage.  On  the  other  handj  Bissinger, 
as  owner,  released  them.  The  court  of  quarter  sessions  held  the 
release  of  the  owner  effectual  as  an  extinguishment  of  all  claim 
for  damages.  The  judgment  was  affirmed  by  this  court,  with  a 
per-curiam  opinion,  in  which  the  following  paragraph  occurs : 
"  Nash  might  perhaps  have  brought  his  case  on  the  record  by  a 
petition,  with  the  necessary  averments ;  but  as  it  stands,  we  can- 
not take  cognizance  of  the  question  he  has  attempted  to  raise." 
If  by  "  necessar}'  averments"  Nash  had  shown  to  the  court  that 
Bissinger  was  acting  in  bad  faith  towards  him,  and  was  releasing 
the  damages,  not  because  the  advantages  resulting   from    the 
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opening  of  the  road  were,  in  his  opinion,  equal  to  or  greater 
than  the  disadvantages,  but  to  prevent  Nash  from  securing  them 
to  apply  upon  his  mortgage,  then  it  is  probable  that  the  court 
of  quarter  sessions  would  have  entertained  his  petition,  and 
made  such  order  as  to  secure  a  fair  ascertainment  of  the  dam- 
ages, and  a  proper  appropriation  of  them.  The  claim  asserted^ 
however,  would  have  been  that  of  the  owner ;  and  the  damages^ 
when  settled,  would  have  been  paid  out  under  an  order  of  the  court* 
Action  analogous  to  that  now  suggested  has  been  taken  in  right- 
of-way  cases  whenever  the  courts  have  obtained  control  over  the 
damages  assessed,  and  distribution,  has  been  made  on  equitable 
principles.  Powell  v,  Whitaker,  88  Pa.  St.  445  ;  Workman  v. 
Mifflin,  30  Pa.  St.  362.  In  these  cases  the  courts  seem  to  have 
regarded  the  owner  as  a  trustee  for  his  lien  creditors,  and  a  re- 
covery in  his  name  as  one  to  be  controlled  for  their  benefit.  In 
the  case  at  bar,  if  appraisers  had  been  appointed  in  lieu  of  the 
settlement  made  between  the  parties,  they  would  have  made 
report,  not  only  fixing  the  amount  of  the*  damages, 
but  stating  the  fact  that  the  plaintiff  was  the  holder  Settlement 
of  an  unsatisfied  mortgage,  and  recommending  the  MoAgliel** 
money  to  be  paid  into  court  for  the  benefit  of  the 
parties  entitled.  If  this  had  been  done,  the  plaintiff  might  have 
asked  that  the  money  be  paid  to  him  upon  his  mortgage;  but  if 
the  appraisers  had  made  no  mention  of  the  mortgage,  and  their 
report  had  been  approved,  and  the  money  paid  to  Mrs.  Hermle 
without  the  intervention  or  objection  of  the  plaintiff,  such  pay- 
ment would  have  been,  as  to  the  defendant,  a  final  disposition 
of  the  claim  for  damages.  An  agreement  upon  the  amount  of 
damages,  made  with  the  owner  in  good  faith,  followed  by  pay- 
ment to  and  a  release  by  him,  is  equally  conclusive  upon  the 
claim.  There  was,  it  will  be  remembered,  no  entry  upon  the  lot 
in  controversy;  no  appropriation  of  any  part  of  it,  or  of  any- 
thing upon  or  affixed  to  it ;  and,  as  a  settlement  fairly  made  with 
the  owner  was,  as  we  have  seen,  a  final  disposition  of  the  claim 
for  damages,  it  follows  that  the  plaintiff  has  no  further  remedy* 
Had  the  road  been  located  over  any  portion  of  this  lot,  and  had 
the  damages  been  settled  by  the  parties  or  adjusted  without 
notice  to  the  plaintiff,  it  is  probable  that  the  lien  of  the  mort- 
gage would  not  be  divested,  and  the  mortgagee  might  in  that 
case  proceed  upon  his  mortgage  in  the  same  manner  as  if  a  sale 
of  part  of  the  mortgaged  premises  had  been  made  to  a  private 
person — selling  first  that  which  still  belonged  to  the  debtor,  and, 
if  his  money  was  not  made  thereby,  then  selling  that  which  the 
railroad  company  had  taken.  If  such  had  been  the  situation, 
the  plaintiff  would  have  had  two  remedies  at  his  command — one 
through  the  owner  as  a  trustee  of  the  title  for  his  lien  creditors ; 
and  one  as  mortgagee,  to  be  made  effective  by  process  upon  his 
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mortgage.  In  the  case  in  hand,  the  plaintiff  had  the  first  of 
these  remedies  only,  and  that  was  extinguished  by  the  settle- 
ment with  and  release  by  the  owner.  We  conclude  that  the 
plaintiff's  counsel  entertained  substantially  this  view  of  the  case; 
for  upon  the  trial  he  offered,  and  asked  that  his  offer  be  entered 
upon  the  stenographer's  notes  of  the  trial,  that  the  $200,  paid 
by  the  defendant  to  Mrs.  Hermle,  might  be  credited  upon  what- 
ever sum  the  jury  assess  the  damages  to  his  client.  This  was  a 
concession  that  the  payment  to  the  owner  was  satisfaction  pro 
tanto  of  the  damages  sustained  by  the  property.  But  if  the 
payment  to  the  owner  was  a  satisfaction  to  any  extent  what- 
ever, it  was  a  satisfaction  in  toto.  It  was  as  broad  as  her  right  as 
owner;  and  as  it  concluded  her,  it  must  necessarily  conclude 
all  persons  claiming  through  her.  The  court  below  was  there- 
fore right  in  the  legal  rule  applied,  and  upon  which  the  compul- 
sory nonsuit  was  entered.  Judgment  affirmed. 
Sterrett  and  Clark,  JJ.,  dissent. 

Rights  of  Mortgagees  in  Eminent  Domain  Proceedings. — See  Long  Dock 
Co,  z/.  Morris  &  E.  R.  Co.,  30  Am.  &  Eng.  R.  R.  Cas.  431,  note,  435. 


ESCH 

V. 

Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

{Wisconsin  Supreme  Court,  Sept,  18.  1888.) 

Eminent  Domain— Compensation-Damages-Trial-lnstructiont— In  a  pro- 
ceeding to  determine  the  damages  arising  from  the  appropriation  of  lands 
for  railway  purposes,  a  charge  to  the  jury  "  that  the  market  value  is  such 
a  sum  of  money  as  the  property  was  worth  in  the  market  to  persons  gen- 
erally who  would  pay  its  just  and  full  value"  was  not  misleading,  and 
conforms  to  the  rule  laid  down  in  Washburn  v.  Railway  Co..  59  Wis.  364; 
20  Am.  &  Eng.  R.  R.  Cas.  22$;  Watson  v.  Railway  Co.,  57  Wis.  332;  10 
Am.  &  Eng.  R.  R.  Cas.  168  ;  Snyder  v.  Railway  Co.,  25  Wis,  60. 

Same-  Damages-Where  Part  only  is  Talcen.-In  assessing  the  damages 
arising  from  the  appropriation  of  a  part  of  a  lot  of  land,  where  the  value 
of  the  strip  taken  as  part  of  the  whole  lot.  and  as  a  parcel  of  the  same,  is 
added  to  the  damage  to  the  balance  of  the  lot  not  taken,  the  rule  of  assess- 
ment as  approved  m  the  case  of  Watson  v.  Railway  Co.,  57  Wis.  332 ;  10 
Am.  &  Eng.  R.  R.  Cag.  168,  is  complied  with. 

Same-Assessment  of  Damages-Conveyance  of  Adjoining  Lands.— In  tfie 
assessment  of  damages  for  the  appropriation  of  land,  for  railroad  purposes. 
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conveyances  of  adjoining  lands  without  proof  of  their  actual  consideration 
are  incomp)etent. 

Appeal  from  Circuit  Court,  Milwaukee  County. 
The  facts  are  sufficiently  set  forth  in  the  opinion. 
Flanders  &  Boitufn  for  appellant. 
John  W.  Cary  and  /•  T.  Fish  for  respondent. 

'  Cole,  C.J. — The  appellant  was  the  owner  of  lot  lo  in  block 
86  in  the  city  of  Milwaukee,  being  a  parcel  of  land 
50  feet  on  the  east  side  of  Second  street  and  1 50  feet 
deep,  lying  between  Clybourn  and  Fowler  streets.  The  defend- 
ant company  condemned  for  depot  purposes  55  feet  average 
width  off  the  rear  end  of  the  lot,  leaving  it  50  by  95  feet,  upon 
which  there  were  buildings.  The  plaintiff  appealed  from  the 
award  of  the  commissioners,  and  in  the  circuit  court  recovered 
less  damages  than  had  b^en  awarded  him.  The  issue  on  the 
trial  was  of  course  the  value  of  the  strip  taken,  and  the  damage 
to  the  residue  of  the  lot  resulting  from  such  strip  being  taken 
by  the  company.  Errors  are  assigned  to  various  rulings  of  the 
court  on  the  trial,  soipe  of  which  will  be  noticed. 

It  is  said  the  court  erred  in  permitting  several  witnesses  to 
testify,  against  the  plaintiff's  objection,  to  the  value  of  the  strip 
taken  separate  and  apart  from  the  residue  of  the  lot.   vaUe  of  strip 
This  would  be  a  serious  error  were  it  sustained  by  eonRid«r«d 
the  record  ;  but  we  think  it  is  not.     On  the  contrary,  ^it*  wftr»n<» 
we   are   satisfied  that   all  the  witnesses  well   under-      •■  "^  •  • 
stood  that  they  were  to  estimate  the  value  of  the  strip  which 
was  taken,  considered  with  reference  to  the  entire  lot,  and  as  a 
part  thereof.     It  would  be  easy  to  verify  this  remark  by  citing 
answers  to  questions  put  to  the  witnesses ;  but  it  is  deemed  un- 
necessary.    A  number  of  exceptions  are  taken  to  the  charge  of 
the  court  in  respect  to  the  rule  of  damages.     The  charge  is  too 
long  to  be  quoted  entire,  but  the  court,  in  substance, 
told  the  jury  that  they  were  to  find  what  was  the  mar-  »«>«»^*»«" 
ket  value  of  the  strip  of  land  taken,  at  the  time  it  was  JJue  oMima. 
taken,  as  a  part  and  parcel  of  the  lot  of  which  it  was 
a  part,  and  also  what  was  the  damage  to  the  market  value  of 
the  residue  of  the  lot  in  consequence  of  such  strip  being  taken 
for  the  use  of  the  company.     The  learned  circuit  judge  stated 
that  these  were  the  only  questions  which  the  jury  were  to  con- 
sider ;  that  the  law  did  not  provide  for  compensating  the  owner 
of  the  lot  for  losses  in  his  business,  but  was  confined  to  giving 
him  compensation  for  the  strip  actually  taken,  and  the  damage 
to  the  market  value  of  the  residue  of  the  lot.    The  judge  further 
added :  **  Market  value  is  such  a  sum  of  money  as  the  property 
was  worth  in  the  market  to  persons  generally  who  would  pay  its 


Digitized  by 


Google 


622      ESCII  V,    CHICAGO,    MILWAUKEE  AND  ST.    PAUL   R.    CO. 

just  and  full  value"  at  the  time  when  taken.  This  language  of 
the  court  is  criticised,  and  it  is  said  it  is  equivalent  to  telling  the 
jury  that  the  market  value  of  the  strip  taken,  and  of  the  residue 
of  the  lot,  was  what  they  were  worth  in  the  market  generally, 
which,  it  is  said,  did  not  afford  a  true  test  of  the  amount  of 
compensation  to  which  the  plaintiff  was  entitled.  The  plaintiff 
was  certainly  entitled  to  just  compensation  for  his  property 
taken ;  and  we  universally  arrive  at  the  amount  of  this  compen- 
sation by  estimating  the  value  of  the  property  in  money.  This 
is  its  exchangeable  value ;  and  what  property  will  bring  in  the 
market  is  resorted  to  as  a  means  of  ascertaining  its  true  value, 
or  the  amount  of  compensation  the  owner  should  receive.  This 
is  sufficiently  accurate  for  the  practical  affairs  of  life,  whether 
the  market  value  is  the  true  value  or  not.  Now,  the  court  told  the 
jury  they  must  assess  the  plaintiff's  damages,  for  the  strip  taken 
at  the  sum  of  money  which  it  was  worth  m  the  market  to  per- 
sons who  would  pay  its  just  and  full  value.  The  full  and  fair 
market  value  means  what  the  property  is  worth  or  will  sell  for 
as  betwe^  one  who  wants  to  purchase  and  one  who  wants  to 
sell.  This  is  what  is  understood  by  the  words  **  market  value" — 
what  it  is  worth  or  what  it  will  sell  for  in  the  market ;  and,  as  to 
the  damages  to  the  residue  of  the  lot,  with  the  improvements  on 
it,  the  court  said  it  was  to  be  estimated  at  what  the  property 
was  worth  in  the  market  to  persons  who  would  pay  its  just  and 
full  value  at  the  time  the  strip  was  taken.  The  judge  said,  in 
this  connection,  whether  it  was  inconvenient  for  the  plaintiff  to 
part  with  that  particular  piece  of  property,  or  whether  it  was 
necessary  for  the  company  to  have  it  for  depot  purposes,  were 
not  proper  matters  to  be  considered  in  arriving  at  the  value  and 
injury  suffered.  It  is  insisted  that  the  plaintiff  was  entitled  to 
the  value  of  the  property  for  any  use  to  which  it  might  be  ap- 
plied, and  for  which  it  would  sell  in  the  market.  There  is  noth- 
ing in  the  charge,  when  fairly  considered,  in  conflict  with  such  a 
rule.  The  market  value,  or  what  the  property  was  worth  to  a 
person  who  would  pay  its  just  and  full  value,  would  certainly 
not  exclude  from  the  consideration  of  the  jury  the  use  to  which 
the  property  was  put  by  the  owner,  nor  any  reasonable  use  to 
which  it  could  be  applied  by  a  prudent  and  discreet  man  in  the 
immediate  future.  Consequently  we  do  not  think  the  jury  could 
have  been  misled  by  the  words  **  market  value"  as  used  in  the 
charge,  but  that  the  charge,  taken  together,  was  sufficiently  ac- 
curate, and  conformed  substantially  to  the  rule  of  this  court  as 
laid  down  in  Snyder  v.  Railway  Co.,  25  Wis.  60 ;  Watson  v. 
Railway  Co.,  57  Wis.  332  ;  10  Am.  &  Eng.  R.  R.  Cas.  168  ;  Wash- 
burn V,  Railway  Co.,  59  Wis.  364 ;  20  Am.  &  Eng.  R.  R.  Cas. 
225,  and  other  cases.  The  jury  must  have  understood,  from  the 
instructions  given,  that  the  plaintiff  was  entitled  to  a  just  corn- 
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pensation  for  his  property  taken  and  the  injury  done  him,  which 
was  to  be  ascertained  from  the  evidence  as  to  what  the 
property  would  sell  for  or  was  worth  in  the  market  Sane-T«kiii9 
before  the  strip  was  taken,  and  after  such  strip  was  p*rt  of  tract, 
taken.  In  estimating  this  value  and  damage,  the  jury 
would  necessarily  determine  what  the  property  was  fairly  worth 
in  the  market  before  the  strip  was  taken,  and  what  it  is  worth 
after  the  company  had  taken  the  strip  for  depot  purposes.  We 
do  not  think  it  was  necessary  to  state  the  rules  for  determining 
the  value  with  any  greater  particularity  to  guide  the  jury.  When 
the  jury,  in  obedience  to  the  instructions  given,  assessed  the 
value  of  the  strip  taken  as  a  part  of  the  whole  lot,  and  as  a  par- 
cel of  the  same,  and  determined  the  damage  suffered  by  the 
plaintiff  by  reason  of  the  taking  to  the  balance  of  the  lot  not 
taken,  these  two  amounts,  added  together,  would  give  the  plain- 
tiff's compensation  precisely,  as  the  rule  was  laid  down  by  the 
trial  court  in  the  Watson  Case,  which  was  approved  by  this 
court.  See  57  Wis.  357;  10  Am.  &  Eng.  R.  R.  Cas.  168  et  scq. 
In  order  to  prove  the  value  of  the  premises,  the  plaintiff  offered 
in  evidence,  and  the  court  admitted  the  same  against 
the  defendant's  objection,  the  conveyances  of  anum-  8«me-s«]esor 
bcr  of  other  lots  in  the  neighborhood.  As  to  some  «**>•''  '"*• 
of  these  conveyances,  we  do  not  understand  that  any 
evidence  was  offered  or  given  as  to  the  actual  consideration  paid, 
or  that  it  was  even  shown  that  the  lots  themselves  were  similarly 
situated,  or  were  of  like  condition  to  the  plaintiff's  lot.  When 
the  defendant  came  to  its  defence,  its  counsel  offered  in  evidence 
a  deed,  from  F.  W.  Friese  and  wife  to  C.  D,  Kendrick,  of  the 
south  half  of  lot  9  in  block  75.  This  was  objected  to  by  plain- 
tiff's counsel,  although  he  had  introduced  precisely  the  same 
kind  of  testimony  to*prove  his  case.  But  the  objection  was  over- 
ruled and  the  deed  admitted  in  evidence.  No  proof  was  given 
of  the  actual  consideration  paid ;  and  the  deed  was  incompetent 
evidence  under  the  decision  in  Seefeld  ik  Railway  Co.,  6^  Wis. 
96 ;  27  Am.  &  Eng.  R.  R.  Cas.  428,  where  this  point  is  ruled. 
It  is  impossible  to  tell  what  effect  this  improper  testimony  had 
upon  the  minds  of  the  jury  in  arriving  at  their  verdict.  There 
is  no  way  to  sustain  the  judgment  except  upon  the  ground  that, 
as  the  plaintiff  himself  first  introduced  this  class  of  testimony, 
he  is  not  permitted  to  object  to  the  error  when  committed  in 
favor  of  the  other  side.  But  we  know  of  no  rule  of  practice 
which  will  warrant  us  in  holding  that  an  error  on  one  side  coun- 
tervails or  destroys  a  like  error  on  the  other  side.  We  are  there- 
fore compelled  to  reverse  the  judgment  for  the  admission  of  this 
improper  testimony.  The  only  doubt  we  have  had  upon  this 
point  arises  from  the  statement  in  the  bill  of  exceptions  that  the 
defendant  excepted,  to. the  ruling  of  the  court  admitting  the  deed, 
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instead  of  the  plaintiff.  But  to  suppose  that  the  defendant  took 
an  exception  to  a  ruling  of  the  court  in  its  favor,  admitting  evi- 
dence offered  by  its  own  counsel,  would  be  to  indulge  in  a  sup- 
position too  absurd  and  preposterous  to  be  entertained.  We 
must  presume  that  there  is  a  clerical  mistake  in  the  record  in 
writing  the  word  **  defendant"  instead  of  "  plaintiff."  But  we 
deem  the  error  fatal,  and  order  a  new  trial  on  that  ground.  The 
judgment  of  the  circuit  court  is  reversed,  and  a  new  trial  or- 
dered. 

Eminent  Domain—Measure  of  Damages— Market  Vaiue^-As  to  the  meas- 
ure of  damages  and  market  value  of  the  land  talcen,  see.  an/e^  Wabasii, 
St.  L.  &  P.  K.  Co.  V.  McDougaU  and  note ;  see  also  Little  Rock,  cic^ 
R.  Co.  2/.  WoodruflF.  33  Am.  &  Eng.  R.  R.  Cas.  169,  note,  178,  where  the 
cases  are  collected. 

Same— Trial— Ord  er  of  Ev  id  en  cet— At  the  trial  of  an  issue  to  determine 
tlie  compensation  to  the  owner,  for  land  taken  for  a  railroad,  the  company, 
being  plaintiff,  offered  evidence  only  of  the  damages  to  the  land  taken, 
and  rested.  The  owner  then  offered  evidence  to  show  the  damages  both 
to  the  land  taken  and  the  residue.  //M,  that  the  company  could,  on  re- 
buttal, introduce  evidence  tending  to  show  that  the  residue  of  the  land 
was  not  damaged,  as  it  was  not  comp>etent,  in  chief,  to  assume  a  damage 
and  then  prove  a  negative.  Chicago,  S.  F.  &  C.  R.  Co.  v,  Phelps  (111.), 
14  N.  E.  Rep.  769. 

Same- Instructions.— An  instruction  of  the  court  proceeded  on  the  idea 
•  of  a  vesting  in  defendant  of  an  interest  in  the  land  as  a  right  of  way  over 
it,  and  directed  the  jury  to  ascertain,  as  the  measure  of  value.  "  the  differ* 
ence  between  what  the  whole  property  would  have  sold  for  unaffected  by 
the  road,  and  what  it  would  have  sold  for  as  injured  (if  it  was  injured)  by 
the  construction  of  the  road."  NM,  that,  as  the  plaintiff's  complaint  did 
not  propose  to  transfer  to  defendant  any  interest  in  land,  or  easement 
therein,  on  payment  of  damages,  it  was  error  to  instruct  on  the  measure 
of  damages  for  the  right  ofway.  Allen  v.  Wilmington  &  W.  R.  Co.  (N. 
C),  9  S.  E.  Rep.  4. 


Whitely 
Mississippi  Water-power  and  Boom  Co. 

{Supreme  Court  0/  Minnesota,  June  15,  1888.) 

New  Trial — Excessive  Damages—Discretion  of  Court—Upon  an  exami- 
nation of  the  record,  it  is  held  that  the  question  of  the  propriety  of  grant- 
ing a  new  trial  in  this  case,  on  the  ground  that  the  verdict  was  not  justi- 
fied by  the  evidence,  was  within  the  discretion  of  the  trial  cdgrt. 

Appeal— Review — Impeaching  Verdict. — A  party  who  appeals  from  an 
order  setting  aside  a  verdict  and  granting  a  new  trial  cannot  in  the  ap- 
pellate court  impeach  the  verdict,  or  be  heard  upon  exceptions  taken  by 
him  to  rulings  on  the  trial  which  terminated  in  such  verdict. 
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Eminent  Domain — Submission  to  Jurisdiction — Waiver  to  Objections. — 
Where  a  land-owner  appears  before  commissioners  in  condemnation  pro- 
ceedings, appointed  upon  petition  duly  filed,  and  is  heard  in  respect  to  his 
damages,  and  thereafter  appeals  from  their  award,  he  will  be  deemed  to 
have  submitted  to  the  jurisdiction  of  the  court,  and  to  have  waived  irregu- 
larities in  the  proceedings  for  the  appointment  of  the  commissioners. 

Same— Assessing  Damages — Benefits.— In  considering  benefits  to  that 
portion  of  an  entire  tnici  under  such  proceedings,  only  such  as  result  di- 
rectly and  peculiarly  to  the  particular  tract  are  to  be  allowed. 

Appeal  from  District  Court,  Crow  Wing  County. 
Leon  £,  Lum  for  Whitely,  appellant. 

G.  S.  Fernald  and  E,  N,  Donaldson  for  Mississippi  Water- 
gower  &  Boom  Co.,  respondents. 

Vanderburgh,  J. — These  proceedings  were  instituted  for  the 
condemnation  of  certain  lands  of  the  plaintiff,  appellant,  lying  in 
the  county  of  Crow  Wing,  found  necessary  to  be  ap-      « 
propriated  for  the  corporate  use  and  purposes  of  the 
respondent  company.     The  plaintiff  appealed  from  the  award  of 
the  commissioners  appointed  to  appraise  damages  to  the  district 
court,  where  a  reassessment  by  the  jury  resulted  in  a  large  in- 
crease in  the  amount  awarded.     A  new  trial  was  granted  upon 
defendant's  application,  and  against  the  objection  of  the  plaintiff, 
on  the  ground  chiefly  that  the  verdict  was  not,  in  the  judgment 
of  the  trial   court,  fairly  justified  by  the  evidence.     From  the 
order  granting  a  new  trial,  the  plaintiff  appeals  to  this  court.     We 
are,  then,  to  consider  on  this  appeal  the  grounds  upon  which  the 
motion  for  a  new  trial  was  granted  by  the  trial  court ;  and  the  ap- 
pellant, who  is  here  defending  the  verdict  and  opposing  any  new 
trial,  is  not  entitled  to  be  heard   in  respect  to  adverse  rulings 
claimed  to  be  erroneous  and  prejudicial  to  him,  occurring  on  the 
trial  which  culminated  in  such  verdict.     After  an  examination  of 
all  the  evidence,  we  are  of  the  opinion  that  the  ques- 
tion  of  the   propriety  of  granting  a  new  trial  upon  v«r<iirt*coii- 
the  ground  stated  was  within  the  sound  discretion  of  trarytacTi- 
the  trial  court,  and  that  this  court  should  not  inter-  *«■«•• 
fere.     The  proposed   improvement  will  cause  a  large  portion  of 
plaintiff's  land  to  be  overflowed.     It  is  claimed  by  him  to  be  very 
valuable  as   meadow-land,  and  it  was  owned  and  occupied   by 
him  with  other  lands  as  one  tract  or  parcel,  and  was  so  treated  on 
the  trial.     There  was  a  wide  range  in  the  testimony  of  the  wit- 
nesses, and  great   diversity  of  opinion  in  respect  to  the  market 
value  of  the  land  taken.     Evidence  of  the  productiveness  of  the 
meadow,  and   the  quality  of  the  grass,  and  the  situation  and 
character  of  the  land  (upon  which  the  witnesses  also  differed), 
was  proper  and  material  to  enable  the  jury  the  better  to  esti- 
mate the  value,  and  apply  other  evidence,  including  the  opinions 
of  witnesses  testifying  as  to  the  market  value.     It  can  hardly  be 
86  A.  &  £.  R.  R.  Gas. -40 
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said  that  the  evidence  so  preponderates  in  favor  of  the  verdict 
as  to  warrant  us  in  reversing  the  trial  court.  The  court  was  of 
the  opinion  that  the  jury  must  have  been  unduly  influenced  by 
the  testimony  as  to  the  amount  and  price  of  the  hay  produced 
upon  the  land,  as  against  the  evidence  as  to  its  market  price  or 
value,  and  that,  upon  a  comparison  and  examination  of  all  the 
evidence,  the  damages  allowed  were  too  large.  We  see  nothing 
in  the  state  of  the  record  that  warrants  us  in  saying  that  the 
court  was  wrong  in  taking  this  view  of  the  evidence  on  the 
motion  for  a  new  trial. 

The  court  also  states,  as  a  further  ground  for  its  decision,  that 
the  jury  did  not  give  due  weight  "  to  the  evidence  of  the  bene- 
fits of  the  land  adjoining  the  overflow."  It  does  not 
Bnif>flita!~  appear,  however,  that  this  reason  was  controlling, 
nor  are  we  able  certainly  to  conclude,  from  the  record, 
that  the  court  adopted  a  wrong  rule  in  applying  the  evidence  in 
relation  to  the  allowance  of  benefits.  But  in  view  of  another 
trial,  we  ought  to  express  our  opinion  on  this  and  one  or  two 
other  questions  likely  to  again  arise.  The  plainliff,  if  he  had 
asked  therefor,  was  undoubtedly  entitled  to  more  explicit  instruc- 
tions, defining  the  rule  on  the  subject  of  benefits,  applicable  to 
this  class  of  cases  than  was  given.  The  benefits  to  be  considered 
and  allowed  by  the  jury,  where  only  a  part  of  an  entire  tract  is 
taken,  are  not  such  as  are  common  to  lands  generally  in  the 
vicinity,  but  such  as  result  directly  and  peculiarly  to  the  particu- 
lar tract  in  question  ;  as,  for  instance,  where  property  is  made 
more  available  and  valuable  by  opening  a  street  through  it,  or 
when  land  is  drained  or  otherwise  directly  improved :  so,  in 
this  case,  if  any  part  of  the  meadow  not  taken,  bordering  on  the 
overflowed  fand,  is  benefited,  or  if  the  property  is  directly  made 
more  available  for  practical  and  advantageous  use  and  enjoy- 
ment by  the  improvement.  Mills  Em.  Dom.(2ded.)  152  etseq. 
But  remote  or  speculative  benefits,  in  anticipation  of  a  rise  in 
property  for  town-site  purposes,  or,  generally,  by  reason  of  the 
proposed  improvement  of  a  water  power  and  the  erection  of 
mills  in  the  vicinity,  cannot  be*  considered. 

It  was  also  claimed  by  plaintiff  on  the  trial  that,  as  respects 
him,  the  condemnation  proceedings  were  coram  nonjudice.  The 
petition,  it  seems,  was  presented  to  the  court  in  due 
jiirisdietion>-  form,  and  subsequently  duly  filed  in  the  county  of 
jectioBk  ^  '  Crow  Wing,  where  the  land  is  located.  Upon  such 
presentation  the  commissioners  were  appointed  by 
the  court,  upon  notice  served  by  leaving,  the  same  at  the  resi- 
dence of  the  plaintiff,  but  the  hearing  therefor  was  had  before 
the  court,  in  pursuance  of  the  terms  of  the  notice,  in  the  county 
of  Marshall  in  the  same  district.  The  plaintiff,  however,  ap- 
peared before  the  commissioners,  and  was  heard  in  respect  to 
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the  amount  of  his  damages,  and,  being  dissatisfied  with  the 
award  filed  by  them,  appealed  therefrom  in  pursuance  of  Stat. 
1878,  c.  34,  §  23.  The  appeal  (section  25)  brought  before  the 
appellate  court  the  propriety  of  the  amount  awarded  for  dam- 
ages, as  respects  the  parties  thereto.  The  presenting  and  Ifiing 
of  the  petition  gave  the  court  jurisdiction  of  the  subject-matter, 
and  the  irregularity  in  the  place  named  for  the  presentation  of 
the  petition  might  be  waived  ;  and,  even  if  it  went  to  the  juris- 
diction of  the  court  over  the  plaintiff,  the  objection,  we  think, 
was  waived  by  appearing  and  taking  part  in  the  proceedings 
before  the  commissioners,  and  appealing  from  the  award.  He 
thereby  acknowledged  and  submitted  to  the  jurisdiction  of  the 
court.  Rheiner  v.  Railroad  Co.,  31  Minn.  293  ;  14  Am.  &  Eng, 
R.  R.  Cas.  373  ;  Railroad  Co.  v.  Patch,  28  Kan.  470. 
Order  affirmed. 

Eminent  Domain — Excessive  Damages. — It  is  said  by  the  supreme  court 
of  Illinois,  in  the  case  of  Atchison,  T.  &  S.  F.  R.  Qo.v,  Schneider,  20  N.  E. 
Rep.  41,  that,  in  condemnation  proceedings  where  the  jury  awards  the 
leases  of  the  property,  a  sum  largely  in  excess  of  that  warranted  by  their 
own  testimony  as  to  the  rental  value  and  cost  of  removal,  the  verdict  will 
•not  be  set  aside,  notwithstanding  the  fact  that  the  jury  viewed  the  prem- 
ises. See  also  Clarke  v.  Chicago,  etc.,  R.  Co.,  33  Am.  &  Eng.  R.  R.  Cas. 
156,  note  158  ;  New  Orleans,  etc.,  R.  Co.  v:  Frank,  30  lb.  275,  note  276. 

Same — Benefits. — In  estimating  the  compensation  to  be  made  where 
part  of  a  tract  of  land  is  taken  by  condemnation  under  the  power  of  emi- 
nent domain,  the  benefits  which  are  peculiar  to  the  residue  of  the  tract 
may  be  considered  in  reduction  of  the  damages  for  the  taking.  San  Fran- 
cisco, A.  &  S.  R.  Co.  V,  Caldwell,  31  Cal.  367  ;  Nichols  v.  City  of  Bridge- 
port. 23  Conn.  189;  s.  c,  60  Am.  Dec.  636;  Nicholson  v.  New  York  &  N. 
H.  R.  Co.,  22  Conn.  74;  s.  c,  56  Am.  Dec.  390;  Atlanta  v.  Central  R. 
&  B.  Co.,   53  Ga.   120;  Selma,  R.  &  D.   R.  Co.  v,  Redwine.  51  Ga,  470; 

iones  V.  Wills  Valley  R.  Co..  30  Ga.  43 ;  St.  Louis.  J.  &  S.  R.  Co.  v, 
[irby,  104  III.  345;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  214;  Pittsburgh, 
Ft,  W.  &  C.  R.  Co.  V.  Reich,  loi  III.  157;  Keithsburg  &  E.  R.  Co.  v, 
Henrv,  79  III.  290;  Todd  v.  Kankakee  &  I.  R.  Co.,  78  III.  530;  Wilson  v, 
Rock'ford.  R.  I.  &  St.  L.  R.  Co..  59  III.  273  ;  St.  Louis.  V.  &  T.  H.  R.  Co.  v. 
Brown,  58  III.  61  ;  Hayes  v.  Ottawa.  O.  &  F.  R.  V.  R.  Co.,  54  111.  373 ;  Al- 
ton &  S.  R.  Co.  V.  Carpenter,  14  111.  190 ;  State  v.  Evans,  3  111.  (2  Scam.) 
208 ;  Britton  v.  Des  Moines.  O.  &  S^  R.  Co.,  59  Iowa,  540 ;  s.  c.  10  Am. 
&  Eng.  R.  R.  Cas.  412;  Tobie  v.  Brown  Co..  20  Kan.  14;  Commission- 
ers of  Pottawatomie  Co.  v.  O'SuUivan,  17  Kan.  58;  Elizabethtown  &  P. 
R.  Co.  V,  Helm,  8  Bush  (Ky.).  681 ;  Henderson  &  N.  R.  Co.  v.  Dick-  ' 
erson,  17  B.  Mon.  (Ky.)  173:  New  Orleans  P.  R.  Co.  v.  Gay.  31  La.  An. 
430;  Vi<;ksburg,  S.  &  T.  R.  Co.  v,  Calderwood,  15  La.  An.  481  ;  New  Or- 
leans, O.  &  G.  W.  R.  Co.  V,  Lagarde,  10  La.  An.  1 50 ;  St.  Louis  &  St. 
J.  R.  Co.  V.  Richardson,  45  Mo.  466  ;  Sexton  v.  North  Bridgewater,  1 16 
Mass.  200;  Dickenson  v.  Inhabitants  of  Fitchburg,  79  Mass.  (13  Gray) 
546;  Farwell  v.  Cambridge,  ^^  Mass.  (11  Gray)  413;  Upton  v.  South 
Reading  B.  R.  Co.,  62  Mass.  (8  Cush.)  600;  Meacham  v.  Fitchburg  R.,  58 
Mass.  (4  Cush.)  291  ;  Palmer  v,  Ferrill,  34  Mass.  (17  Pick.)  58  ;  Morin  v. 
St.  P.  M.  &  R.  R.  Co.,  30  Minn.  100;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  223 ; 
Winona  &  St,  P.  R.  Co.  v,  Waldron,  11  Minn.  515 ;  Penrice  v.  Wallis,  37 
Miss.  172 ;  Wyandotte,  K.  C.  &  N.  W.  R.  v,  Waldo,  70  Mo.  629;  Missis- 
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sippi  R.  B.  Co.  V.  Ring,  58  Mo.  491  ;  Quincy,  M.  &  P.  R.  Co.  v.  Ridge,  57 
Mo.  599;  Mayor,  etc.,  of  Lexington  v.  Long.  31  Mo.  369;  Pacific  R.  v, 
Chrystal,  25  Mo.  544;  Newby  v.  Platte  Co.,  25  Mo.  258;  Carpenter  v. 
Landaff.  42  N.  H.  218;  Mount  Washington  Co.'s  Petition,  35  N.  H.  134; 


Loweree  v.  Newark.  38  N.  J.  L.  (9  Vr.)  155  ;  State  v.  Blauvelt.  34  N.  J. 
L.  (5  Vr.)  361 ;  Genet  v.  City  of  Brooklyn,  99  N.  Y.  296 ;  Raleigh  &  A.  A. 
L.  R.   Co.  V.  Wicker,  74  N.  C.  220 ;  Columbus,  P.  &  I.  R.  Co.  v,  Simpson^ 


?i 


5  Ohio  St.  251  ;  Putnam  v.  Douglas  Co.,  6  Oreg.  328;  s.  c.  25  Am.  Rep. 
527  ;  Oregon  C.  R.  Co.  v.  Wait,  3  Oreg.  91  ;  Pittsburgh,  L.  E.  &  W.  R.  Co. 
V.  Robinson,  95  Pa.  St.  426 ;  s.  c,  i  Am.  &  Eng.  R.  R.  Cas.  468 ;  Philadel- 
phia &  E.  R.  Co.  V,  Cake,  95  Pa.  St.  139;  Root's  Case,  77  Pa.  St.  276; 
East  Pennsylvania  R.  Co.  v,  Hottenstine,  47  Pa.  St.  28 ;  Patten  v.  North- 
ern C.  R.  Co.,  33  Pa.  St.  426:  s.  c,  75  Am.  Dec.  612;  Pennsylvania  R. 
Co.  V,  Lippincott  (Pa.),  8  Cent.  Rep.  826;  Greenville  &  C.  R.  Co.  v.  Part- 
low.  5  Rich.  (S.  C.)  L.  428 ;  Woodfolk  v.  Nashville  &  C.  R.  Co..  2  Swan 
(Tenn.),  422  ;  Gulf,  Colorado  &  S.  F.  R.  Co.  v.  Fuller,  63  Tex.  467 ;  Buf- 
falo,  Bayou  B.  &  C.  R.  Co.  v.  Ferris,  26  Tex.  588 ;  Chicago  &  M.  C.  R. 
Co.  V,  Ritter  (Tex.),  10  Am.  &  Eng.  R.  R.  Cas.  202  ;  Mitchell  v.  Thornton, 

21  Gratt.  (Va.)  178 ;  James  River  &  K.  Co.  v.  Turner,  9  Leigh  (Va.),  313; 
Railroad  Co.  v.  Tyree,  7  W.  Va.  699;  Holton  v.  Milwaukee,  31  Wis.  27  ; 
Robbins  v.  Milwaukee  &  H.  R.  Co.,  6  Wis.  636. 

The  benefits  derived  must  be  allowed  for,  even  though  such  benefits 
should  amount  to  a  sum  sufficient  to  cancel  the  whole.  Trinity  College 
V.  Hartford,  32  Conn.  452 ;  Nichols  v.  Bridgeport,  23  Conn.  189 ;  Guess 
V.  Stone  Mountain  Granite  R.  Co.,  72  Ga.  320;  Atlanta  v.  Green.  67  Ga.. 
86;  Elgin  v.  Eaton.  83  111.  535;  Page  v,  Chicago,  M.  &  St.  P.  R.,  7a 
11.  324;  Indiana  C.  R.  Co.  v.  Hunter,  8  Ind.  74;  Whitman  v.  Boston  Sc 
M.  R.  Co.,  85  Mass.  (3  Allen)  133;  Com.  v,  Middlesex,  9  Mass.  388: 
Winona  &  St.  P.  R.  Co.  v.  Waldron.  11  Minn.  515 ;  Jackson  v,  Waldo,  85 
Mo.  637;  Livingston  ^2/.  Mayor,  etc.,  of  N.  Y.,  8  Wend.  (N.  Y.)  85  ;  s.  c.» 

22  Am.  Dec.  622 ;  Piatt  v.  Pennsylvania  Co.,  43  Ohio  St.  228  ;  s.  c,  22  Am. 

6  Eng.  R.  R.  Cas.  130;  Putnam  v.  Douglas  Co.,  6  Oreg.  328;  Livermore 
V.  Jamaica,  23  Vt.  361. 

General  Benefits. — The  benefits  which  will  be  ofT-set  against  the  damages 
for  a  taking  must  be  those  which  are  special  to  the  land,  and  not  simply 
such  as  are  common  to  the  general  public.  Nichols  v.  Bridgeport,  23 
Conn.  189;  St.  Louis.  J.  &  S.  R.  Co.  v,  Kirby,  104  111.  345  ;  s.  c,  10  Am  & 
Eng.  R.  R.  Cas.  214;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hall,  90  111.  42; 
Keithsburg  &  E.  R.  Co.  v.  Henry,  79  111.  290;  Page  v,  Chicago,  M.  &  St. 
P.  R.  Co.,  70  111.  324;  Mix  V.  Lafayette,  B.  &  M.  R.  Co..  67  111.  319; 
Elizabethtown  &  P.  R.  Co.  v.  Helm's  Heirs.  8  Bush  (Ky.).  681  ;  Vicks- 
burg.  S.  &  T.  R.  Co.  v.  Calderwood,  15  La.  An.  481  ;  Bangor  &  P.  R.  Co. 
V.  McComb,  60  Me.  290;  Green  v.  Fall  River,  113  Mass.  262;  Allen  v. 
Charlestown.  109  Mass.  243;  Whitman  v,  Boston  &  M.  R.  Co.,  8$  Mass. 
(3  Allen)  133;  s.  c,  89  Mass.  (7  Allen)  313;  Old  Colony  &  F.  R.  Co.  v, 
Plymouth  Co.,  80  Mass.  (14  Gray)  155;  Dickinson  v.  Fitchburg,  79^ 
Mass.  (13  Gray)  546;  Davis  v.  Charles  River  Br.  R.  Co.,  65  Mass.  (11 
Cush.)  5c6;  Meacham  v.  Fitchburg  R.  Co.,  58  Mass.  (4  Cush.)  291 ;  Com. 
V.  Combs.  2  Mass.  489:  Carli  Stillwater  &  St.  P.  R.  Co.  v,  McNamara,  15 
Minn.  508;  Winona  &  St.  P.  R.  Co.  v,  Waldron,  11  Minn.  515 ;  Comlw  7/, 
Smith,  78  Mo.  32  ;  Wyandotte.  K.  C.  &  N.  W.  R.  Co.  v,  Waldo,  70  Mo.  629; 
Tebo  &  N.  R.  Co.  2/.  Kingsbery,  61  Mo.  51  ;  Hosher  v,  Kansas  City,  St. 

tft  C.  B.  R.  Co.,  60  Mo.  303 ;  s.  c,  9  Am.  Ry.  Rep.  230;  Mississippi  R. 
.  Ck).  V.  Ring.  58  Mo.  491 ;  Quincy,  M.  &  P.  R.  Co..  53  Mo.  178;  St. 
Louis  &  St.  J.  R.  Co.  V.  Richardson,  45  Mo.  466,  483;  Pacific  R.  Co.  v, 
Chrystal,  25  Mo.  544;  Alden  v.  White  Mountains  N.  H.  R.  Co..  55  N. 
H.  413;  s.  c,  II  Am.  Ry.  Rep.  246;  Carpenters.  Landaff,  42  N.  H.  218: 
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Belts  V,  Williamsburg,  15  Barb.  (N.  Y.)  255;  Livingston  v.  Mayor,  etc., 
of  N.  Y.,  8  Wend.  (N.  Y.)  85 ;  s.  c.  22  Am.  Dec.  622 ;  Raleigh  &  A.  A. 
L.  R.  Co.  V.  Wicker,  74  N.  C.  220 ;  Commissioners  of  Ashville  v.  John- 


ston, 71  N.  C.  398 ;  Freedle  v.  North  Carolina  R.  Co.,  4  Jones  (N.  C.)  L. 
8p;  Miami  R.  Co.  v.  Collett,  6  Ohio  St.  182 ;  Pittsburgh.  L.  E.  &  W.  R. 
O).  V.  Robinson,  96  Pa.  St.  426 ;  s.  c,  i  Am.  &  Eng.  R.  Cas.  468  ;  Root's 


Case,  77  Pa.  St.  276;  Hornstein  z/.  Atlantic  &  Gt.  W.  R.  Co.,  51  Pa.  St. 
Z^  ;  Grafton  &  G.  R.  R.  Co.  v.  Foreman,  24  W.  Va.  662 ;  s.  c,  20  Am.  &  Eng. 
R.  R.  Cas.  215  ;  Chapman  v.  Oshkosh  &  M.  R.  R.  Co.,  33  Wis.  629;  Rob- 
bins  V,  Milwaukee  &  H.  R.  Co.,  6  Wis.  636. 

The  benefits  must  be  to  the  tract  of  land  a  portion  of  which  is  taken,  or 
they  cannot  be  considered.  Todd  v.  Kankakee  &  I.  R.  Co.,  78  III. 
530;  St.  Louis.  V.  &  T.  H.  R.  Co.  v.  Brown,  58  111.  61  ;  White  Water  Val- 
ley R.  Co.  2/.  McClure,  29  Ind.  536;  Newcastle  &  R.  R.  Co.  v,  Brumback. 
5  Ind.  543 ;  Koestenbader  v.  Peirce,  41  Iowa,  204 ;  Hunt  v.  Smith,  9 
Kan.  137;  St.  Joseph  &  D.  C.  R.  Co.  v.  Orr,  8  Kan.  419;  Louisville  &  N. 
R.  Co.  V.  Glazebrook,  i  Bush  (Ky.),  325 ;  Isom  v.  Mississippi  C.  R.  Co., 
56  Miss.  300;  Giesy  v,  Cincinnati,  W.  &  Z.  R.  Co.,  4  Ohio  St.  308 ;  Buffalo, 

B.  &  C.  R.  Co.  V.  Ferris,  26  Tex.  588. 

Offset  Against  Damages  to  Land  Not  Taken. — In  some  cases  it  has  been 
held  that  special  benefits  may  be  considered  in  reduction  of  damages  for 
injury  to  the  residue  of  the  tract  taken,  but  that  they  cannot  be  set  ofl 
against  the  value  of  the  part  taken.  Atlanta  v.  Central  R.  &  B.  Co.,  53 
Ga.  120;  Augusta  v.  Marks,  50  Ga.  612 ;  Mayor  of  Savannah  v,  Hartridge, 
37  Ga.  113;  Jones  v.  Wills  V.  R.  Co.,  30  Ga.  43;  Young  v.  Harrison,  17 
Ga.  30;  McKeynoIds  v.  Baltimore  &  O.  R.  Co.,  106  111.  152 ;  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  2/.  Reich,  loi  111.  157 ;  Hyslop  v.  Finch,  99  111.  171 ; 
Todd  V.  Kankakee  &  I.  R.  R.  Co.,  78  111.  530 ;  Page  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  70  III.  324 ;  Hayes  v,  Ottawa,  O.  &  F.  R.  V.  R.,  54  111.  373  ; 
Swinney  v.  Ft.  Wayne,  M.  &  C.  R.  Co.,  59  Ind.  205  ;  Newcastle  &  R.  R. 
-z/.  Brumback,  5  Ind.  543;  Britton  7/.  Des  Moines  R.,  59  Iowa,  540; 
Elizabethtown  R.  v.  Helm's  Heirs,  8  Bush  (Ky.),  681 ;  Louisville  R.  v. 
Glazebrook,  i  Bush  (Ky.),  325;  Sutton's  Heirs  v,  Louisville,  5  Dana  (Ky.), 
28 ;  Robinson  v.  Robinson,  i  Duv.  (Ky.)  162 ;  Henderson  &  N.  R.  to.  v. 
Dickerson,  17  B.  Mon.  (Ky.)  173;  New  Orleans  &  P.  R.  Qo.  v.  Gay,  31 
La.  An.  430;  Vicksburg,  S.  &  T.  R.  Co.  v.  Calderwood,  15  La.  An.  481  ; 
New  Orleans.  O.  &  G.  W.  R.  2/.  Lagarde,  10  La.  An.  150;  Shipley  v, 
Baltimore  &  P.  R.  Co.,  34  Md.  336 :  State  v,  Leslie,  30  Minn.  533  ;  Isom  v. 
Mississippi  R.  R.,  36  Miss.  300;  Fremont,  E.  &  M.  V.  R.  (3o.  v.  Ward,  11 
Neb.  597 ;  Fremont,  E.  &  M.  V.  R.  Co.  z/.  Whalen.  11  Neb.  585  ;  s.  c,  5 
Am.  &  Eng.  R.  R.  Cas.  364 ;  Wagner  v.  Gage  Co.,  3  Neb.  237  ;  State  v. 
Miller,  23  N.  J.  L.  (3  Zab.)  383;  Raleigh  &  A.  A.  L.  R.  v.  Wicker,  74  N. 

C.  220;  Cleveland  &  P.  R.  Co.  v.  Ball,  j  Ohio  St.  568 ;  Memphis  v,  Bol- 
ton, 9  Heisk.  (Tenn.)  508 ;  Woodfolk  v,  hfashville  &  C.  R.,  2  Swan  (Tenn.), 
422 ;  Buffalo.  B.  &  C.  R.  v.  Ferris,  26  Tex.  588 ;  Mitchell  v,  Thornton, 
21  Gratt.  (Va.)  178;  James  River  &  K.  Co.  v.  Turner,  9  Leigh  (Va.).  313  ; 
Railroad  Co.  v,  Tyree.  7  W.  Va.  693 ;  Chapman  v,  Oshkosh  K.,  33  Wis.  629. 

Same — Where  Offeet  of  Benefits  Prohibited. — In  some  states,  however, 
an  allowance  on  account  of  benefits  is  prohibited  altogether  either  by 
statute  or  by  constitutional  provision.     Alabama  &  F.  R.  Co.  v,  Burke tt. 


42  Ala.  83;  St.  Louis,  A.  &  T.  R.  Co.  v.  Anderson,  39  Ark.  167;  s.  c,  17 
Am.  &  Eng.  R.  R.  Cas.  97  ;  Atlanta  v.  Central  R.  &  B.  R.  Co.,  53  Ga.  120 ; 
St.  Louis,  J.  &  S.  R.  R.  Co.  v,  Kirbv,  104  111.  345 ;  s.  c,  10  Am.  &  Eng. 


R.  R.  Cas.  214;  Todd  v.  Kankakee  &  I.  R.  R.  Co..  7Z  111.  530;  Carpenter  v, 
Jennings,  77  III.  250 ;  Wilson  v.  Rockford,  R.  I.  &  St.  L.  R.  Co.,  59  111. 
273 ;  St.  Louis,  V.  &  T,  H.  R.  v.  Brown,  58  111.  61 ;  Evansville,  L  &  C. 
S.  L.  R.  Co.  V,  Fitzpatrick,  10  Ind.  120;  Briton  v,  Des  Moines,  O.  &  S. 
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R.  Co.,  59  Iowa,  540;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  412;  Koesten- 
bader  v,  Peirce.  41  Iowa,  204;  Bland  v.  Hixenbaugh,  39  Iowa.  532  ;  Esreal 
V.  Jewett,  29  Iowa,  475  ;  Deaton  v.  County  of  Polk,  9  Iowa,  596;  Henry  v. 
Dubuque  &  P.  R.  Co.,  2  Iowa.  288;  Jacob  v,  Louisville,  9  Dana  (Ky.), 
114 ;  Rice  v.  Danville,  L.  &  N.  Turnpike  Co.,  7  Dana  (Ky.).  8'  I  Sutton's 
Heirs  v.  Louisville,  5  Dana  (Ky.),  28  ;  Helderson  &  N.  R.  Co.  v,  Dickerson, 
17  B.  Mon.  (Ky.)  173;  s.  c,  66  Am.  Dec.  149;  Macon  v,  Patty,  57  Miss. 
397  ;  New  Orleans.  J.  Sc  G.  N.  R.  Co.  v.  Moye,  39  Miss.  385 ;  Penrice  v. 
Wallis,  37  Miss.  172;  Isom  v.  Mississippi  C.  R.  Co.,  36  Miss.  300; 
Brown  v.  Beatty,  34  Miss.  227 ;  s.  c,  69  Am.  Dec.  389:  Fremont,  E.  &  M. 
V.  R.  Co.  V.  Whalen,  11  Neb.  585;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas. 
364;  Swayze  v.  New  Jersey  M.  R.  Co.,  36  N.  J.  L.  (7  Vr.)  295 ;  s.  c,  12 
Am.  Ry.  Rep.  404 ;  Carson  v.  Coleman,  11  N.  J.  Eq.  (3  Stockt^  106 ;  Al- 
bany M.  R.  Co.  V.  Lansing.  15  Barb.  (N.  Y.)  68;  Giesy  v.  (Cincinnati, 
W.  &  Z.  R.,  4  Ohio  St.  308;  Padauch  &  M.  R.  Co.  v,  Stovall.  12  Heisk. 
(Tenn.)  i  ;  Memphis  v.  Bolton,  9  Heisk.  (Tenn.)  508 ;  Woodfolk  v.  Nash- 
ville &  C.  R..  2  Swan  (Tenn.),  422;  Milwaukee  &  M.  R.  Co.  v.  Strange, 
63  Wis.  178 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  413;  Robbins  v,  Milwaukee 
&  H.  R.,  6  Wis.  636. 

In  the  case  of  Laflin  v.  Chicago,  W.  &  N.  R.  Co.,  33  Fed.  Rep.  418.  it 
was  held  that,  in  an  action  for  damages  to  lands  in  Wisconsin,  resulting 
from  the  construction  of  a  railroad,  the  fact  that  the  road  is  a  trunk  line 
to  Chicago  is  not  such  a  benefit  to  plaintiff  as  will  be  considered  in  abate- 
ment of  the  damages  suffered  by  him. 

In  James  v.  Ontario  &  Quebec  R.  Co.,  15  Ont.  Rep.  1,  the  court  held, 
affirmmgthe  judgment  of  Ferguson.  J..  12  Ont.  Rep.  624,  that,  in  ascer- 
taining the  compensation  to  be  made  to  a  land-owner  for  land  expropri- 
ated for  a  railway  under  R.  S.  C.  ch.  109  §.  8,  the  value  of  the  part  taken 
(as  well  as  the  increased  value  of  the  part  not  taken,  which  by  subsec.  21 
is  to  be  set  off)  mjist  be  ascertained  with  reference  to  the  date  of  the  de- 
posit of  the  map  or  plan  and  book  of  reference,  under  subsec.  14  (or  in 
this  case  with  reference  to  the  date  of  the  notice  or  determination  10 
expropriate) ;  and  therefore  such  value  should  include  an  increase  which 
may  have  been  caused  by  or  is  owing  to  the  contemplated  construction  of 
the  railway. 

Semble,  per  Burton,  J. A.,  that  what  is  intended  by  subsec.  21  is  a 
direct  or  peculiar  benefit  accruing  to  the  particular  land  in  question,  and 
not  the  general  benefit  to  all  Ian  downers  resulting  from  the  construction 
of  the  railway. 

Semble,  per  Osier,  J.  A. — The  land  in  question  not  having  been  taken 
for  the  purpose  of  the  railway  strictly,  but.  after  the  same  had  been  laid 
down,  for  the  purpose  of  effecting  a  deviation  in  a  street  in  or^er  that  the 
railway  might  run  alons;  the  original  street,  there  was  no  right  to  set  off 
the  increased  value  of  the  land  not  taken,  caused  by  the  construction  of 
the  railway. 
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FiTZ 
V. 

Nantasket  Beach  R.  Co.  - 

{Massachusetts  Supreme  Judicial  Court,  November  28,  i838.) 

Eminent  Domain— Compensation — Use  of  Way— Instruction. — In  a  pro- 
ceeding to  assess  damages  for  taking  petitioner's  land,  where  the  right  of 
way  appurtenant  thereto  was  cut  off,  and  the  uncontradicted  evidence 
discloses  the  fact  that  the  same  was  "  an  ancient  cartway,  through  gates 
and  bars,"  and  "an  inherent  right  in  the  land,"  a  request  to  charge  that,  if 
the  way  "  had  been  through  gates  and  bars  for  the  passage  of  cattle  through 
and  from  the  pasture,  and  for  such  incidental  uses  only  as  would  belong 
to  a  way  leading  to  and  from  the  pasture,  then,  if  the  character  of  the  land 
changes  from  pasture  to  building-lots,  the  right  to  use  that  way  as  an 
open  way,  by  occupants  of  cottages  erected  on  the  land,  would  not  be 
included  in  the  rights  of  way  as  now  existing,"  is  properly  refused. 

Same — Right  to  Use  Way — Instruction. — In  such  a  case,  an  instruction 
that  the  continued  existence  of  the  way  "does  not  depend  upon  the  land 
remaining  pasture-land"  is  correct. 

Exceptions  from  Superior  Court,  Plymouth  County.  The 
land  in  question  was  cut  in  two  parts  by  the  railroad,  and  the 
company  did  not  reserve  or  secure  to  petitioner  any  right  of 
crossing  the  railroad  from  one  part  to  the  other.  The  only 
access  to  the  land  was  from  the  lands  of  another  by  the  cart- 
way. 

Further  facts  sufficiently  appear  in  the  opinion. 

B,  W.  Harris  and  /.  O  Burdett  for  respondent. 

Asa  French  and  E.  C.  Bumpus  for  petitioner. 

W.  Allen,  J. — The  first  question  relates  to  the  effect  upon 
the  valuewof  the  plaintiff's  land  of  the  right  of  way  appurtenant 
to   it.     It  is  admitted  by  the  respondent   that   the 
right  would  remain   appurtenant   to   any  lots   into  Mte«tofrifht 
which  the  land  might  be  divided.     The  instruction  taUe^oMwid 
that  ''  The  way  must  still  be  used  under  the  same  -lutnetiwi. 
restrictions    that    now   appertain    to   it;    that   the 
way  m'ust  be  used  conformably  to  the  character  which  it  now 
bears ;   and  I  so  instruct  the  jury,  and  leave  them  to  say,  upon 
their  view  of  the  way,  and  upon  the  evidence  in  the  case,  what 
the  use  is,  and  what  the  restrictions  are,"  cannot  be  objected  to. 
The  objection  is  to  the  refusal  of  the  judge  to  give  the  instruc- 
tion prayed  for,  that,  if  the  way  "  had  been  through  gates  and 
bars  for  the  passage  of  cattle  to  and  from  the  pasture,  and  for 
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such  incidental  uses  only  as  would  belong  to  a  way  leading  to 
and  from  a  pasture^  then^  if  the  character  of  the  Fitz  land 
changes  from  a  pasture  to  building-lots,  the  right  to  use  that 
way  as  an  open  way  by  occupants  of  cottages  erected  on  the 
land  would  not  be  included  in  the  rights  of  way  as  now  exist- 
ing ;"  and  to  the  instructions  given,  that  the  continued  exist- 
ence of  the  way  "  does  not  depend  upon  the  land  remaining 
pasture-land," — "  that  it  would  be  as  available,  if  a  man  had  a 
cottage-house  there  for  him  to  use  it  as  a  cartway,  and  for  the 
purposes  for  which  it  is  now  used,  as  if  he  still  had  a  pasture 
there  ;*'  and,  with  reference  to  any  number  of  cottages  which 
might  be  built  upon  the  land,  "  that  each  one  of  them  would 
have  the  right  to  use  the  way  as  an  ancient  passageway  and  as 
a  cartway,  just  as  the  evidence  characterized  it  and  indicated  it 
to  be."  The  evidence  was  that  the  land  was  separated  from  the 
highway  by  land  of  one  Stearns,  over  which  was  a  right  of  way 
by  prescription  appurtenant  to  petitioner's  land,  which  the  ex- 
ceptions state  was  a  "  cartway  through  gates  and  bars."  Said 
Stearns  was  a  witness,  and  testified  that  the  way,  which  was 
through  a  gate  at  the  highway,  was  **an  ancient  cartway — a 
right  to  cross  the  land."  The  husband  of  the  petitioner  was  a 
witness,  and  testified  that  it  was  "  an  ancient  right  of  passage- 
way over  the  Stearns  land  by  prescription ;  that  his  wife  had  a 
right  to  it ;  that  it  was  an  inherent  right  in  the  land."  There 
was  no  evidence  to  contradict  this  evidence  as  to  the  way.  It 
appeared  that  the  land  was  known  as  the  **  Loud  Pasture,"  that 
there  was  no  building  upon  it,  and  that  the  only  income  which 
had  been  derived  from  it  was  rent  paid  from  time  to  time  by 
persons  who  had  hired  it  for  pasturage  purposes.  A  view  of 
the  premises  was  had  by  the  jury.  However  correct  the  instruc- 
tion asked  for  by  the  respondent  may  be  as  matter  of  law,  it 
was  not  applicable  to  the  evidence.  It  does  not  appear  that 
there  was  any  evidence  of  the  particular  use  that  had  been  made 
of  the  way,  or  that  the  use  had  been  restricted  to  driving  cattle 
to  and  from  pasture.  On  the  contrary,  it  is  expressly  stated 
that  there  was  nothing  to  contradict  the  testimony  that  it  was  a 
cartway  and  a  right  of  passage  over  the  land.  The  court  did 
not  designate  the  particular  uses  which  had  been  and  might  be 
made  of  the  way,  or  prescribe  the  restrictions  upon  the  use.  It 
carefully  left  this  to  the  jury,  and  only,  in  effect,  ruled  that  the 
way  which  the  uncontradicted  evidence  showed  to  be  appurte- 
nant to  the  land  would  remain  appurtenant  to  the  parcels  into 
which  it  might  be  divided.  We  think  that  this  ruling,  and  the 
instructions  given  in  accordance  with  it,  were  correct.  The 
objections  to  the  instructions  that  the  jury,  in  estimating  dam- 
ages, should  not  consider  the  probability  or  possibility  that  a 
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highway  would  be  laid  out  over  the  railroad,  were  not  insisted 
on.     Exceptions  overruled. 

Eminent  Domain — Compensation — Right  of  Way^ — It  is  said,  in  the  case 
of  Laflin  v,  Chicago,  W.  &  N.  R.  Co.»  33  Fed.  Rep.  415,  that,  in  an  action 
for  damages  by  the  construction  of  a  railroad  across  a  tract  of  land,  the 
plaintif!  cannot  recover  for  injury  to  drives  about  the  premises,  the  annoy- 
ance, or  danger  of  fire  from  passing  trains,  loss  of  patronage  to  a  iiotel  on 
such  lands,  cost  of  retaining  wall  along  the  track,  or  for  improper  or 
negligent  construction  of  the  road. 

In  Shealy  v,  Chicago  &  M.  N.  R.  Co.  (Wis.),  40  N.  W.  Rep.  145.  it  is 
said  that  a  railroad  company,  lowering  the  grade  of  a  street  to  adjust  it  to 
its  tracks,  is  liable  to  the  owner  of  an  adjacent  lot  injured  thereby  as  for 
land  taken  for  the  company's  use,  though  none  of  the  lot  itself  is  actually 
taken. 


DOWD 
V. 

Mason  City  &  Fort  Dodge  R.  Co. 

{Iowa  Supreme  Courty  December  22,  1888.) 

Eminent  Domains-Damages — Measure  of-— In  proceedings  to  determine 
the  damage  for  lands  appropriated  to  railroad  purposes,  the  recovery  is 
not  limited  to  the  damages  which  the  owner  would  sustain  if  the  property 
were  to  be  used  only  for  the  purposes  to  which  it  is  devoted ;  but  the  value 
of  the  propeKiy  for  any  purpose  for  which  it  is  available  may  be  considered. 
(Following  In  re  Furrnan  Street,  17  Wend.  (N.Y.)  669;  Boom  Co.  v, 
Patterson.  98  U.  S.  (8  Otto)  403  ;  bk.  25,  L.  ed.  206.) 

Same — Damages  to  Adjacent  Lands. — Damages  resulting  to  adjoining 
lands  by  reason  of  improper  construction  of  a  railroad  cannot  be  had  in 
proceedings  to  recover  for  the  land  appropriated  in  the  construction  and 
operation  of  the  road. 

Same — Removal  of  Dirt — Damages. — If  the  railway  company,  in  construct- 
ing its  road,  goes  upon  land  outside  its  right  of  way  and  removes  earth 
therefrom  belonging  to  another,  it  is  a  trespasser  and  is  liable  as  such. 

Same — Rule  of  Damages— Market  Value  of  Land. — The  rule  for  estimating 
the  damages  to  lands  appropriated  for  railroad  purposes  is  to  ascertain 
the  fair  merchantable  value  of  the  premises  over  which  the  road  passes, 
and  the  like  value  of  the  same  premises  in  their  condition  after  the  right 
of  way  is  taken,  leaving  out  of  view  all  the  time  any  benefits  resulting  from 
the  improvement.     (Following  Fleming  v.  Railway  Co.,  34  Iowa,  357.) 

Same — Entire  Tract— Assessment  of  Damages. — Where  the  land  has  been 
treated  as  an  entirety,  though  different  portions  of  it  might  be  devoted 
with  greatest  advantage  to  different  purposes,  the  plaintiff  is  entitled  to  have 
the  entire  tract  considered  in  the  assessment  of  damages. 

ApPEALfrom  District  Court  of  Webster  County. 
The  facts  are  sufficiently  set  forth  in  the  opinion. 
A.  N,  Botsford  for  appellant. 
Thco.  Hawley  for  appellee. 
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Robinson,  J. — Plaintiff  is  the  owner  of  a  tract  of  land  contain- 
suted  ^"^  about  41  acres,  which  is  situated  near  the  town  of 
***  '  Lehigh.  Defendant  has  located  and  constructed  a 
railway  across  a  portion  of  this  tract,  and,  for  that  purpose,  ap- 
propriated nearly  five  acres  for  its  right  of  way.  The  question 
involved  in  the  case  is  the  amount  of  damages  to  which  plaintiff 
is  entitled  by  reason  of  such  appropriation. 

1.  Plaintiff  was  permitted  to  introduce  evidence  which  tended 
HMMareof  ^^  show  that  the  land  in  question  contains  beds  of  coal. 
d»mag«»-  This  was  objected  to  by  defendant,  and  its  admission 
Yaine  of  prop-  is  assigned  as  error.  It  is  insisted  by  appellant  that 
iMd.**"**       it  acquired  but  an  easement  in  the  land,  without  any 

right  to  coal  which  might  lie  below  its  surface;  that 
plaintiff's  right  to  mine  and  remove  the  coal  was  not  in  any  man- 
ner affected  by  the  easement,  and  therefore  that  the  evidence  in 
question  introduced  an  element  of  value  which  should  not  have 
been  considered  by  the  jury.  We  do  not  think  this  position  is 
well  taken.  The  evidence  was  introduced  to  show  the  true 
character  of  the  land,  and  had  direct  relation  to  its  value  as  an 
entirety.  No  attempt  was  made  to  show  the  separate  value  of 
the  coal  which  underlaid  the  right  of  way.  The  jury  were  in- 
structed that  the  mineral  beneath  the  surface  belonged  to  the 
owner  of  the  land,  and  that  it  could  be  considered  by  them  only 
so  far  as  it  affected  the  market  value  of  the  land.  We  under- 
stand the  well-established  rule  in  proceedings  of  this  character 
to  be  that  the  recovery  of  the  property-owner  is  not  limited  to 
the  damages  which  he  would  sustain  if  the  property  were  to  be 
used  only  for  the  purooses  to  which  it  is  devoted,  when  such 
proceedings  are  had ;  but  that  the  value  of  the  property  for  any 
purpose  for  which  it  is  available  may  be  considered.  Boom  Co. 
V,  Patterson,  98  U.  S.  403;  In  re  Furman  St.,  17  Wend.  669; 
Goodin  v.  Canal  Co.,  18  Ohio  St.  169;  Young  z;.  Harrison,  i7Ga. 
30 ;  Stinson  v,  R.  Co.,  6.  N.  W.  Rep.  786 ;  R.  Co.  v.  Warren, 
12  Pac.  Rep.  642;  Railway  Co.  v.  Woodruff,  49  Ark.  381; 
s.  c,  33  Am.  &  Eng.  R.  R.  Cas.  169;  State  v.  Moore,  12 
Cal.  71.  If  the  property  in  question  had  value  as  coal  land, 
it  was  proper  to  show  that  fact.  But  it  is  said  that  there  was 
no  evidence  that  the  coal  would  be  affected  by  the  building  of 
the  road.  If  that  be  true,  then,  under  the  charge  of  the  court,  no 
prejudice  could  have  resulted  to  defendant  from  the  evidence  in 
controversy. 

2.  The  right  of  way  appropriated  by  defendant  was  100  feet  in 
Damwesto  width.  Plaintiff  was  permitted  to  show  that  his  land 
adjiiceBtiandii  outsidc  the  right  of  way  was  entered  upon  by  de- 
-RemoTaiof  fendant,  and  soil  removed  in  connection  with  the 
*'*'*'  construction  of  the  railway.  In  one  place  the  soil 
was   removed  outside    the   right   of   way  to   a  depth   of  four 
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feet,  and  for  a  width,  including  the  right  of  way,  of  221  feet.  In 
ruling  upon  this  evidence,  the  court  remarked  that  it  "  must  be 
taken  into  consideration  in  estimating  the  difference  in  value 
before  and  after  the  building  of  the  road."  We  think  this  was 
erroneous.  The  proceedings  were  brought  to  ascertain  the 
damage  caused  to  plaintiff  by  the  taking  of  a  right  of  way  ICO 
feet  wide  for  railway  purposes.  The  damages  which  can  be  con- 
sidered in  such  a  proceeding  are  those  which  will  result  from  a 
proper  use  of  the  land  appropriated  in  the  construction  and 
operation  of  the  railway.  Miller  v.  R.  Co.,  63  Iowa,  685  ;  14  Am. 
&  Eng.  R.  R.  Cas.  293.  Damages  which  result  from  an  improper 
construction  of  the  road  cannot  be  considered  in  such  proceed- 
ing. King  V,  Railroad  Co.,  34  Iowa,  458.  If  a  railway  company, 
in  constructing  it  road,  goes  upon  land  outside  its  right  of  way, 
and  removes  therefrom  earth  or  other  property  belonging  to  an, 
other,  it  is  a  mere  trespasser,  and  is  liable  as  such.  See  Walte- 
meyer  v.  Railway  Co.,  71  Iowa,  628. 

It  is  claimed  that  the  error  in  question  was  cured  by  the  in- 
structions, but  we  do  not  find  this  to  be  the  case.  It  is  true,  the 
jury  were  told  that  it  was  the  intention  of  the  law  to 
give  the  land-owner  the  value  of  the  land  actually  b«>«o^<«»»- 
taken,  and  in  addition  thereto  the  depreciation  in  JJJJI^  *•'  ** 
value  of  his  adjoining  land  by  reason  of  the  right  of 
way,  irrespective  of  benefits.  Also  that  the  railroad  company 
acquired  by  proceedings  of  this  nature  the  right  to  a  strip  of  land 
100  feet  in  width,  to  locate,  build,  and  operate  therein  its  road, 
and  that  "  Such  right  extends  no  further  than  the  right  of  loca- 
tion, construction,  and  convenient  use  of  its  railway,  and  to  take 
and  remove  and  use  any  earth,  stone,  timber,  etc.,  on  or  from 
the  land  so  taken,  which  may  be  necessary  for  the  purpose." 
But  the  evident  intent  of  the  paragraph  in  which  the  portion  of 
the  charge  just  quoted  appears  was  to  explain  the  nature  of  the 
right  acquired  by  the  defendant ;  and  the  fact  that  it  was  a  sur- 
face right  only,  and  that  it  did  not  extend  to  mineral  deposits 
below  the  surface,  was  made  especially  prominent.  The  jury 
were  also  charged  that  it  was  their  sole  duty  "to  ascertain  and 
assess  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
location  and  construction  of  **  the  railway  of  defendant  across 
the  land  in  controversy.  Also  that,  in  determining  these  damages, 
they  should  first  ascertain  the  fair  market  value  of  the  premises 
before  the  location  and  construction  of  the  road,  and  the  like 
value  after  its  location  and  construction,  disregarding  benefits. 
The  evidence  as  to  the  amount  of  damages  fixed  it  as  the  dif- 
ference between  the  value  of  the  land  before  the  building  of  the 
road,  and  after  it  was  built.  That  difference  necessarily  included 
the  damage  caused  by  the  removal  of  the  soil  from  that  portion 
of  the  land  outside  the  right  of  way.     The  jury  were  not,  in 
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terms,  told  to  disregard  the  damage  last  named,  while  some  por- 
tions of  the  charge  required  them  to  allow  for  it.  The  theory  of 
the  court  below  seemed  to  be  that  plaintiff  was  entitled  to  re- 
cover in  this  proceeding  all  damages  which  resulted  from  the 
building  of  the  road,  whether  the  operations  of  defendant  were 
confined  to  the  right  of  way  or  not.  As  already  stated,  we  do 
not  understand  this  to  be  the  rule.  It  is  usual  for  railway  com- 
panies to  secure  their  right  of  way  in  advance  of  the  building  of 
their  road,  and  the  law  contemplates  that  this  shall  be  done. 
The  law  fixes  the  amount  of  land  which  may  be  appropriated 
without  the  consent  of  the  owner,  and  the  railway  company  can- 
not rightfully  use  more.  There  would  be  no  authority  for  as- 
sessing damages  for  an  anticipated  trespass  before  the  construc- 
tion of  the  road,  and  the  damages  contemplated  by  the  law  are 
the  same  whether  before  or  after  the  road  is  built,  excepting 
that  in  the  latter  case  interest  may  be  allowed.  .  Daniels  v.  Rail- 
road Co.,  41  Iowa,  52.  The  rule  for  estimating  the  damages 
adopted  by  this  court  is  "  to  ascertain  the  fair  merchantable  value 
of  the  premises  over  which  the  road  passes,  and  the  like  value  of 
the  same  premises  in  their  condition  after  the  right  of  way  is 
taken,  leaving  out  of  view  all  the  time  any  benefits  resulting 
from  the  improvement."  Fleming  v.  Railroad  Co.,  34  Iowa, 
357.  Or,  as  stated  in  Henry  v.  Railroad  Co.,  2  Iowa,  309,  it  is 
'*  to  determine  the  fair  marketable  value  of  the  premises,  before 
the  right  is  set  apart,  and  then  again  after,  and  the  difference 
will  be  the  true  measure  of  damages,**  to  which  must  be  added 
the  modification  that  benefits  must  be  disregarded,  required  by 
the  constitution  of  1857.  The  safer  and  better  rule  is  to 
confine  the  damages  recoverable  in  proceedings  of  this  kind  to 
those  which  naturally  result  from  the  taking  and  rightful  use  of 
the  right  of  way  and  the  proper  construction  of  the  road,  and  to 
permit  the  land-owner  to  recover  other  damages  to  which  he  is  en- 
titled in  an  action  brought  therefor.  It  is  in  harmony  with 
the  law,  as  heretofore  construed  by  this  court,  and  will  secure 
greater  simplicity  and  certainty  in  proceedings  of  this  character- 
3.  It  appears  that  a  portion  of  the  tract  in  question  is  bottom. 

land,  near  the  river,  and  that  a  portion  is  high  upland. 
L»Dd  to  b«  The  court  refused  to  give  an  instruction  asked  by  de- 
«ii!t*w  uwbxi     fendant,  as  follows :  **  You  are  instructed  that,  if  one 

portion  of  this  land  in  question  was  adapted  to  one 
use,  and  another  portion  of  the  same  to  a  different  use,  and  only 
one  of  such  portions  is  covered  by  the  right  of  way  of  defendant, 
the  portion  not  so  crossed  cannot  be  taken  into  consideration  in 
determining  the  damages  done  to  the  land.**  We  think  this  in- 
struction was  rightly  refused.  It  does  not  appear  that  any 
division  of  the  land  has  been  contemplated  by  plaintiff,  nor  that 
such  a  division  is  necessary.     The  land  has  been   treated  as  an 


Digitized  by 


Google 


COMPENSATION— MERCHANTABLE   VALUE.  637 

entirety,  and,  while  different  portions  might -be  devoted  with 
greater  advantage  to  different  purposes,  yet  that  has  not  been 
done,  and  plaintiff  was  entitled  to  have  the  entire  tract  considered 
in  the  assessment  of  damages.  The'  facts  in  this  case  are 
materially  different  from  those  involved  in  the  case  of  Haines  v. 
Railway  Co.,  65  Iowa,  216:  20  Am.  &  Eng.  R.  R.  Cas.  260.  For 
the  error  specified,  the  judgment  of  the  district  court  is  reversed. 

Eminent  Domain-  {Pleasure  of  Damages. — Respecting  the  measure  of 
damages  in  the  case  of  appropriation  of  private  property  to  public  use,  see 
tf«/^,  Wabash,  St.  L.  &  P.  R.  Co.  v.  McDougall.  and  note. 

Same—  Ascertaining  Damages — Injury  to  Adjoining  Lands.— It  is  said  by 
the  supreme  court  of  Kentucky,  in  the  case  of  Asher  v.  Louisville  &  N.  R. 
Co..  8  S.  W.  Rep.  854,  that  Act  Ky.,  April  11,  1882,  providing  that,  in  the 
condemnation  of  land  by  a  railroaa  company,  the  value  of  the  land  and  the 
material  taken  must  be  awarded  separately  from  any  damages  that  may 
result  to  the  adjacent  lands  of  the  owner,  does  not  require  that  the  value 
of  land  taken  from  a  small  tract  upon  which  the  dwelling,  barns,  orchard, 
etc.,  of  the  owner  stand  be  awarded  separately  from  the  damages  to  the 
adjacent  land  in  the  same  tract,  resulting  from  the  injury  to  the  dwelling, 
barns,  etc. 

In  an  action  for  damages  to  land  caused  by  the  construction  of  a  railroad, 
the  plaintiff  is  entitled  to  recover  the  then  fair  market  value  of  the  part 
taken,  and  the  amount  of  the  damage  to  the  residue  by  such  taking,  to  be 
estimated  by  considering  the  value  of  the  land  for  the  purposes  for  which 
it  was  used  when  taken,  or  its  reasonable  adaptability  to  particular  uses, 
having  reference  to  the  existing  wants  or  busmess  of  the  community,  or 
such  as  might  then  have  been  reasonably  expected  in  the  near  future, 
Laflin  v.  Chicago.  W.  &  N.  R.  Co.,  33  Fed.  Rep.  415. 

In  the  case  of  Shealy  v.  Chicago,  M.  &  N.  R.  Co.,  40  N.  W.  Rep.  158,  the 
court  of  Wisconsin  say :  "  A  railroad  company  lowering  the  grade  of  a 
street  to  adjust  it  to  its  tracks  is  liable,  to  the  owner  of  an  adjacent  lot  in- 
jured thereby,  as  for  land  taken  for  the  company's  use,  though  none  of  the 
lot  itself  was  actually  taken." 

Same — l\1ari(et  Value  of  Land. — See  anf^,  Wabash,  St.  L.  &  P.  R.  Co.  v, 
McDouggll.  and  note. 

Same — Elements  of  Damage. — Respecting  the  elements  of  damage  in  the 
case  of  appropriation  under  the  power  of  eminent  domain,  see  Bell  v, 
Chicago  B.  &.  Q.  R.'Co.  (Iowa),  37  N.  W.  Rep.  768;  Wichita  &  W.  R. 


Co.  V,  Kuhn,  38  Kan.  104 ;  Missouri  Pac.  R.  Co.  v,  Delany,  38  Kan.  246 ; 
Kansas  City&  E.  R.  Co.  v,  Kregelo,  32  Kan.  608;  Blakeley  v.  Railroad 
Co.  (Neb.),  40  N.  W.  Rep.  956 ;  In  re  Rughcimer,  36  Fed.  Rep.  376. 

It  is  said  in  Blakeley  v,  Chicago,  K.  &  N.  R.  Co.,  40  N.  W.  Rep.  956,  that, 
it  is  competent  for  witnesses  in  estimating  the  damages  to  the  value  of  the 
real  estate  after  the  location  of  the  road,  to  take  into  consideration  all 
elements  caused  by  the  construction  of  the  road  which  would  tend  to 
diminish  the  value  of  the  property. 

What  is  to  be  Regarded  as  Single  Tract  of  Land,  in  Assessment  of 
Damages.— See  Potts  v.  Pennsylvania,  S.  V.  R.  Co.,  33  Am.  &  Eng.  R.  R. 
Cas.  184,  note,  193. 
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Centralia  and  C.  R.  Co. 

V. 

Brake  et  aL 

{Illinois  Supreme  Court,  June  i6,  1888.) 

Eminent  Domain— Element  of  Damages — ^Consequential  Damages — Fail- 
ure to  Fence  Road. — In  a  trial  by  jury  in  proceedings  for  condemnation 
of  right  of  way  over  lands,  an  instruction  that  **  By  law.  railroad  corpora- 
tions are  not  required  to  fence  their  roads  for  six  months  after  the  roads 
are  oj)ened  for  use,  and  the  damages  attending  the  keeping  open  of  the 
farm  for  that  length  of  time  may  properly  be  considered  as  an  element  of 
damages"  is  not  erroneous  in  the  alienee  of  a  stipulation  on  the  part  of 
tlie  company  to  errect  its  fences  so  as  to  prevent  injury  to  the  land-owner. 

Same — Danger  from  Fire. — Where  it  appears  in  evidence  that  the  wit- 
nesses, in  making  estimate  of  injury,  included  the  damages  which  might 
arise  from  fire  by  reason  of  the  operation  of  the  railroad  through  the 
farms,  a  request  to  instruct  the  jury  that  "  The  increased  hazard  and  danger 
to  buildings  from  fire  by  reason  of  the  operation  of  the  road  should  not  be 
considered  as  an  element  of  damage"  was  properly  refused. 

Appeal  from  Washington  County  Court.     Proceeding  by  the 
plaintiff  to  condemn  lands  of  defendant's  for  railroad  purposes. 
Facts  sufficiently  set  forth  in  the  opinion. 
W.  S.  Forman  and  Danul  Hay  for  appellant, 
W,  H,  Moore  and /a/ncs  A,  Watts  for  appellees. 

Shope,  J. — This  was  a  petition  in  the  usual  form  by  appellant 
railroad  company,  for  condemnation  of  right  of  way  over  lands 
c«wrtirte4  of  appellees.  The  trial  by  jury  resulted  in  award- 
ing appellee  Maria  J.  Brake  $400,  and  appellee  Mein- 
nert  $575,  as  compensation  for  land  taken,  and  damages  to  land 
not  taken.  The  petitioner  prosecutes .  this  appeal.  Errors  are 
assigned  upon  the  rulings  of  the  court  in  giving  the  fourth  in- 
struction of  appellees*  series,  and  refusing  the  third,  fifth,  and 
sixth  instructions  offered  by  the  railroad  company,  and  in  the 
admission  of  testimony.  The  fourth  instruction  asked  and  given 
at  the  instance  of  appellees  is  as  follows :  "  The  court  instructs 
you  that,  by  law,  railroad  corporations  are  not  required  to  fence 
their  roads  for  six  months  after  said  roads  are  open  for  use ;  and 
the  damages  attending  the  keeping  of  the  farm  for  that  length 
of  time  may  properly  be  considered  by  you  as  an  element  of 
damages." 
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By  the  statutee,  very  railroad  corporation  is  required,  within 
six  months  after  any  part  of  its  line  of  railway  is 
open  for  use,  to  erect  and  thereafter  maintain  fences  ^•'"*■^«^. 
on  both  sides  of  its  right  of  way  so  far  as  the  rail-  urTt? feac*  " 
road  has  been  opened  for  use,  except  at  certain  des- 
ignated places,  suitable  and  sufficient  to  prevent  stock  from 
getting  thereon.  The  failure,  to  perform  the  statutory  duty  to 
fence  its  roadway,  after  the  expiration  of  six  months  renders 
the  corporation  liable  prima  facie  for  stock  killed  or  injured  by 
its  agents,  engines,  or  cars.  Railroad  Co.  v.  Lynch,  67,111.  149. 
The  company  may  avail  itself  of  the  whole  six  months  in  which 
to  perform  the  duty ;  and  if,  prior  to  the  expiration  of  .that 
time,  stock  gets  upon  the  railroad,  and  is  killed  or  injured,  the 
owner  cannot  recover  without  proving  negligence  on  the  part  of 
the  company.  Railway  Co.  v.  Barrie,  55  III.  226.  The  com- 
pany would  be  liable  only  for  injuries  to  stock  resulting  from  its 
failure  to  properly  construct  its  road,  or.  to  manage  and  operate 
its  locomotives  and  cars  in  a  reasonable  and  prudent  manner. 
If  stock,  from  the  pasture-land  through  which  the  road  was 
operated,  goes  upon  the  railroad  track,  and  are  injured  by  the 
company's  agents,  engines,  or  cars  while  such  engines  and  cars 
are  being  operated  with  ordinary  and  reasonable  care,  the  land- 
owner is  without  remedy.  If,  therefore,  the  land-owner  desires 
to  use  his  pasture,  he  must  fence  the  road  or  submit  to  the 
hazard  of  injury  to  his  stock  by  the  ordinary  operation  of  the 
road.  It  can  readily  been  seen  that  pasture-lands,  or  those  sus- 
ceptible of  pasturage,  would,  as  a  matter  of  fact,  be  depreciated 
for  that  use  by  the  exposure,  of  stock  placed  therein,  to  such  in- 
jury. It  will  be  clearly  incompetent  and  improper  for  the  jury  to 
enter  upon  conjecture  as  to  the  probable  injury  to  stock,  or  the 
damages  that  might  result  therefrom.  But  if,  in  consequence 
of  the  appropriation  of  the  land  by  the  company  as  right  of 
way,  the  present  market  value  of  the  land  through  which  the 
road  is  located,  either  for  sale  upon  the  market,  or  the  value  of 
the  use  of  the  land  for  the  purposes  to  which  it  is  appropriated 
by  the  land-owner,  or  to  which  it  is  adapted,  is  depreciated, 
such  depreciation  in  value  or  loss  to  the  landrowner  is  an  ele- 
ment of  damage  proper  to  be  considered  by  the  jury  in  determin- 
ing the  compensation  to  be  paid  for  land  damaged  but  not 
taken.  Railway  Co.  v,  Teters,  68  111.  144;  McReynolds  v.  Rail- 
way Co.,  106  111.  152;  14  Am.  &  Eng.  R.  R.  Cas.  172 ;  Railroad 
Co.  V.  McKinley,  64  111.  238*;  Railroad  Go.  v.  Bowman,  122  111. 
595  ;  Railway  Co.  z/.  Moore,  33  Am.  &  Eng.  R.  R.  Cas.  179.  This 
instruction,  in  all  essential  particulars,  was  before  us  in  Railroad 
Co.  V.  Kirby,  104  111.  345 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  214; 
and  it  was  there  said :  **  The  inconvenience  of  having  a  man's 
land  temporarily  thrown  open  in  the  progress  and  construction 
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of  the  road  may  be  a  material  element,  and  justly  require  com- 
pensation." 

It  is  said,  however,  that  this  instruction  is  erroneous  because 
It  assumes  there  would  be  "damage  attending  the  keeping  open 
of  the  farm,"  etc.  The  instruction  is  clearly  faulty  in  the  re- 
spect indicated.  The  question  of  whether  there  would  be  dam- 
ages attending  the  keeping  open  of  the  farm,  and  whether  it 
would  be  kept  open,  should  have  been  submitted  to  the  jury  as 
questions  of  fact.  But  it  cannot  be  seen  that  appellant  was  in- 
jured by  this  assumption  of  the  court.  The  appellant  alone 
could  determine  when,  within  six  months,  its  road  should  be 
fenced  ;  and  if  it  desired  to  eliminate  from. the  case  this  element 
of  damage,  no  reason  is  perceived  why  it  might  not  have  done 
so  by  appropriate  stipulation  to  erect  its  fences  so  as  to  prevent 
injury  to  the  land-owner.  But  one  recovery  could  be  had  by 
appellees  for  the  land  taken  or  damaged ;  and  they  must  in  this 
action  recover,  for  all  .time,  the  injury  to  their  land  resulting 
from  the  appropriation  by  the  railroad  company  of  the  right  of 
way ;  and  it  is  not  unreasonable  to  require  appellant,  in  the  ab- 
sence  of  any  offer  or  stipulation  showing  a  contrary  intention, 
to  pay  all  such  damages  as  will  result  from  its  availing  itself  of 
the  delay  allowed  it  by  law.  The  evidence  introduced  by  ap- 
pellant alone  related  to  the  value  per  acre  of  the  land  taken. 
The  witnesses  introduced  by  appellees  vary  somewhat  in  their 
estimate  of  the  damages,  ranging  in  respect  to  the  land  of  ap- 
pellee Meinnert  from  $800  to  $1000,  and  as  to  the  land  of 
appellee  Brake  from  $500  to  $900.  If  we  exclude  the  evidence 
derived  by  the  jury  from  their  personal  inspection  of  the  prem- 
ises, it  is  apparent  the  verdict  is,  in  each  case,  much  below  the 
estimate  of  damages  of  any  of  the  witnesses.  There  is  no  con- 
flict in  the  evidence  in  respect  to  the  location  of  the  road,  or 
how  it  would  divide  the  farms  of  appellees,  or  what  effect  it 
would  have  upon  the  uses  to  which  the  land  was  appropriated, 
and  no  different  effect  could  have  been  produced  upon  the  mind 
of  a  jury  by  the  instruction  under  consideration  than  would  have 
resulted  if  the  instruction  had  been  properly  guarded  by  requir- 
ing them  to  find  the  fact.  We  have  so  repeatedly  held  that  an 
error  which  has  produced  no  injury  will  not  be  ground  for  re- 
versal, that  citation  of  authority  is  unnecessary. 

The  witnesses  for  appellee,  upon  cross-examination,  among 
other  reasons  given  for  their  estimate  of  damages,  stated  they 
included  the  damages  from  fire,  etc.,  by  reason  of  the 
•ffM^ftmnlire.  Operation  of  the  railroad  through  these  farms.  Ap- 
pellant objected  to  the  evidence,  which  objection  was 
overruled,  and  appellant  excepted.  No  motion  was  made  to 
exclude  the  evidence  in  chief  of  the  witnesses;  but  instructions 
were  asked,  and  refused  by  the  court,  to  the  effect  that  the  in- 
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creased  danger  and  hazard  to  buildings,  etc.,  from  fire  by  reason 
of  the  operation  of  the  road,  should  not  be  considered  by  the 
jury  as  an  element  of  damage.  There  was  ao  error  in  this  rul- 
ing. If,  by  reason  of  the  proximity  of  buildings,  fences,  and  the 
like,  to  the  track  of  the  railroStd,  the  market  value  of  the  farms 
as  a  whole  was  depreciated ;  or  if,  from  the  ordinary  and  usual 
manner  of  the  operation  of  the  road,  the  danger  from  fire  had  a 
tendency  to  lessen  the  value  of  the  premises  for  sale,  or  for  the 
use  to  which  they  were  appropriated  by  the  owner,  or  to  which 
they  were  adapted, — that  fact  would  become  an  important  ele- 
ment in  fixing  the  just  compensation  to  be  awarded  the  owner 
for  the  appropriation  of  his  land  to  the  uses  of  appellant  com- 
pany. Authorities  supra.  Finding  no  errors  in  this  record,  the 
judgment  is  affirmed. 

Emine'nt  Domain — Elements  of  Damage. — As  to.  see,  an/^,Dovrd  v.  Mason 
City  &  F.  D.  R.  Co.,  633,  and  note,  637.. 

Same— Failure  to  Fence.— Acts  Va.  1883-84,  c.  524.  §  6,  provides  that, 
where  railroads  run  through  inclosed  farms,  and  the  company  has  paid  to 
the  owner  of  the  land  damages  for  making  fences  on  each  side,  and  for 
keeping  them  in  repair,  the  provisions  of  the  act  imposing  a  penalty  on 
the  company  for  failure  to  build  and  keep  such  fences  in  repair  shall  not 
apply.  It  also  provides  that  no  report  of  commissioners  appointed  to  as- 
sess damages  shall  be  taken  as  proof  of  such  payment  unless  it  appear 
from  the  face  of  the  report,  or  other  sufficient  evidence,  that  an  estimate 
was  made  for  the  fencing,  and  that  the  cost  of  the  same  constituted  a  part 
of  the  sum  reported  and  paid,  //M,  that  the  company  have  not  the  op- 
tion of  fencing  the  roadbed  or  suffering  the  penalty,  but  that  an  assess- 
ment of  damages,  in  the  report  of  commissioners,  allowing  for  the  cost 
of  fencing,  is  proper  and  binding.  Norfolk  &  W.  R.  Co.  v.  Stephens  (Va.). 
7*S.  E.  Rep.  251  ;  see  also  Centralia  &  C.  R.  Co.  z/.  Rixman,  30  Am.  & 
Eng.  R.  R.  Cas.  336,  note  338. 

Same  —  Consequential  Damages. —  Respecting  consequential  damages, 
see  6  Am.  &  Eng.  Encyc.  of  L.,  tit.  "  Eminent  Domain,"  VI,  and  VIII,  pp. 
542-563.  597. 

Same — Danger  from  Fire. — In  those  cases  where  the  value  of  buildings 
for  the  purpose  of  a  residence,  for  business,  or  sale,  is  diminished  by  the 
effect  of  continual  liability  to  take  fire  because  of  proximity  of  the  rail- 
road, such  danger  entitles  the  owner  to  recover  damages  therefor.  St. 
Louis,  J;  &  C.  R.  Co.  V.  Springfield  &  N.  W.  R.  Co.,  96  111.  274,-  Lafayette, 
M.  &  B.  R.  Co.  V.  Murdock.  68  Ind.  137 ;  Swinney  v.  Ft.  Wayne,  M.  &  C. 
R.  Co.,  59  Ind.  205;  Kansas  City  &  E.  R.  Co.  v,  Kregelo,  32  Knn.  608; 
s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  241  ;  Pierce  v.  Worcester  &  N.  R.  Co., 
105  Mass.  199;  Colvill  7/.  St.  Paul  &  C.  R.  Co.,  19  Minn.  283:  Adden  v. 
White  Mts.  N.  H.  R.  Co..  55  N.  H.  413;  s.  c,  20  Am.  Rep.  220;  In  re 
Utica,  C.  &  S.  V.  R.,  56  Barb.  (N.  Y.)  456;  Oregon  &  C.  R.  v.  Barlow,  3 
Greg.  311 ;  Wilmington  &  C.  R.  v.  Stauflfer.  60  Pa.  St.  374. 

The  increase  of  the  cost  of  insurance  in  such  cases  may  also  be  givan  in 
evidence  as  affecting  the  amount  of  damages  to  be  allowed.  Webber  v. 
Eastern  R.,  43  Mass.  (2  Mete.)  147 ;  Wooster  v.  Sugar  R.  Valley  R.  Co.,  57 
Wis.  311 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  499. 

If  the  'danger  of  fire  is  so  great  as  to  render  it  necessary  to  remove  the 
building,  the  cost  of  such  removal  is  to  be  considered   in  estimating  the 
damages.     Oregon  &  C.  R.  Co.  v.  Barlow,  3  Oreg.  311. 
ae  A.  &  E.  R.  R.  Cas.— 41 
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The  fact  that  the  railroad  company  is  responsible  for  all  damages 
whether  resulting  from  negligence  or  otherwise,  does  not  defeat  the  land- 
owner's right  of  recovery.  Keithsburg  &  E.  R.  v.  Henry,  79  111.  290; 
Bangor  &  P.  R.  v.  «McComb,  60  Me.  290 ;  Pierce  v.  Worcester  &  N.  R. 
Co.,  105  Mass.  199;  Adden  v.  White  Mts.  N.  H.  R.  Co.,  55  N.  H.  413; 
s.  c,  20  Am.  Rep.  220;  Somerville  &  E.  R.  ?'.  Doughty.  22  N.  J.  L.  (2Zab.) 
495.  But  such  liability  of  the  company  may  be  taken  in  consideration  as 
affecting  the  amount  of  the  damage  to  be  recovered.  Bangor  &  P.  R.  Co. 
V.  McComb,  60  Me.  290. 

The  danj^er  must  be  real  and  imminent,  and  must  be  to  buildings  that  are 
in  proximity  to  the  road,  not  those  which  are  situated  at  a  distance. 
Jones  V.  Chicago  &  T.  R.,  68  111.  380;  St.  Louis  &  S.  R.  v.  Teiers,  68  III. 
144;  Proprietors  of  Locks  and  Canals  7/.  Nashua  &  L.  R.  Corp.,  64  Mass. 
(10  Cush.)  385;  Hatch  7/.  Cincinnati  &  1  R.,  18  Ohio  St.  92. 

In  some  states,  compensation  has  been  refused.  Lance  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  57  Iowa,  636;  s.  c.  5  Am.  &  Eng.  R.  R.  Cas.  617;  Rode- 
macher  z/.  Milwaukee  &  St.  P.  R.,  41  Iowa.  297;  s.  c,  20  Am.  Rep.  592; 
/n  re  Union  Village  &  J.  R.  Co..  53  Barb.  (N.  Y.)  457;  s.  c.  35  How. 
(N.  Y.)  Pr.  420;  Wilmington  &  C.  R.  v,  Stauffer.  60  Pa.  St.  374;  Patten 
V,  Northern  Central  R.,  33  Pa.  St.  426;  s.  c,  75  Am.  Dec.  612;  Lehigh 
Valley  R.  v.  Lazarus.  28  Pa.  St.  203 ;  Sunbury  &  E.  R.  v.  Hummell,  27  Pa. 
St.  99;  Ontario  &  Q.  R.  Co.  v,  Taylor,  6  Ont.  Q.  B.  Div.  338;  s.  c,  17 
Am.  &  Eng.  R.  R.  Cas.  100.  See  also  note,  33  Am.  &  Eng.  R.  R.  Cas.  213; 
Cedar  Rapids,  etc.,  R.  Co.  v,  Raymond,  30  lb.  345,  note  348. 


Chicago,  Kansas  and  Nebraska  R.  Co. 

V. 

WiEBE. 

{Nebraska  Supreme  Court,  January  ^  1889.) 

Appeal — Evidence  Without  Objection — Review. — Where  evidence  is  intro* 
duced  without  objection  to  prove  certain,  facts,  a  party  cannot  predicate 
error  thereon ;  and  the  same  rule  will  apply  if  a  party  excepts  to  the  in- 
troduction of  certain  evidence,  and  afterwards  introduces  the  evidence 
objected  to,  or  that  of  a  like  character. 

Same — Evidence  In  Party's  Favor — Review. — An  instruction  in  a  party's 
favor  is  not  ground  for  reversing  a  judgment  against  him. 

Eminent  Domain — Amount  of  Damages— Diminution  of  Value. — In  an 
appeal  from  the  award  of  damages  sustained  by  a  land-owner  from  the 
location  of  a  railway  across  his  land,  he  is  entitled  to  full  compensation  for 
the  land  actually  taken,  and  for  such  damages  to  the  residue  of  the  land 
as  are  equivalent  to  the  diminution  in  value  thereof;  general  benefits  not 
to  be  considered. 

Same— Instructions. — Instructions  sent  out  in  the  opinion,  held^  to  be 
substantially  correct. 

Error  to  District- Court,  Gage  County;  APPELGET,  Judge. 
Action  by  the  Chicago,  Kansas  &  Nebraska  R.  Co.  against 
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J.  G.  Wiebe,  to  condemn  the  right  of  way  across  defendant's 
land.     From  a  judgment  for  defendant,  plaintiff  brings  error. 

Hazlitt  &  Bates,  and  Step/ten  S.  Brown  for  plaintiff  in  error. 

G^ggs  ^  Rinaker  for  defendant  in  error. 

Maxwell,  J. — In  August,  1886,  the  defendant  in  error  was 
possessed  of  a  strip  of  land  west  of  Third  street,  in  the  city  of 
Beatrice.     This  trip  was  about  1000  feet  in  length  ^ 

and  from  126  to  166  feet  in  width,  there  being  some 
controvery  as  to  the  exact  width.  This  strip,  for  558  feet  south 
from  the  north  line,  was  inclosed  with  a  fence  at  the  date  in 
question,  and  the  defendant  in  error  had  in  such  inclosure  a 
lumber-yard,  dwelling  house,  etc.  At  the  time  mentioned,  the 
plaintiff  in  error  instituted  proceedings  to  condemn  the  right  of 
way  across  said  strip  south  of  the  inclosure.  The  commissioners 
appointed,  after  an  examination  of  the  property,  allowed  the  de- 
fendant in  error  $2407.  The  railway  company  appealed  to  the 
district  court,  where,  on  the  trial,  a  verdict  was  returned  for  the 
sum  of  $2418.11,  with  interest  from  November  4,  1886,  amount- 
ing in  all  to  $2584.13.  A  motion  for  a  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict.  A  number  of 
objections  are  made  to  the  introduction  of  certain  evidence ;  but 
an  examination  of  the  transcript  shows  that  nearly  all  such  evi- 
dence was  introduced  without  objection,  and  that  evidence 
similar  to  that  objected  to  was  introduced  by  the  plaintiff  in 
error.  The  alleged  errors,  therefore,  cannot  be  considered.  The 
testimony  of  the  defendant  in  error,  and  also  that  of  the  plain- 
tiff in  error,  tends  to  show  that  the  defendant  in  error  sustained 
a  large  amount  of  damages  by  reason  of  the  location  and  con- 
struction of  the  road  in  question  and  the  verdict  being  within 
the  values  as  proved,  it  will  not  be  disturbed  on  the  ground 
that  the  evidence  is  insufficient.  In  addition  to  the  evidence 
preserved  in  the  bill  of  exceptions  which  was  presented  to  the 
jury,  the  court  permitted  the  jury  to  view  the  premises  in  con- 
troversy, and  see  for  themselves  the  injury  occasioned  to  the 
defendant  in  error  by  the  location  of  the  road  across  his  land. 
A  plat  accompanying  the  bill  of  exceptions  shows  that  the  rail- 
way is  located  on  a  line  running  norteast  and  southwest,  near  the 
middle  of  that  portion  of  the  tract  which  is  south  of  the  inclosure 
heretofore  spoken  of.  The  railway  company  contends  that  the 
court  erred  in  giving  and  refusing  certain  instructions.  The  ob- 
jections will  be  noticed  in  their  order." 

The  court,  at  the  request  of  the  plaintiff  below,  instructed  the 
jury  "  that,  in  estimating  the  damages  occasioned  by  the  con- 
struotion  of  defendant's  road  through  plaintiff's  premises,  they 
are  not  to  be  limited  to  damages  done  to  said  premises  south  of 
the  fence  running  east  and  west  across  the  same,  and  near  the 
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middle  thereof ;  but  if  they  believe  from  the  evidence  in  this 
iBRtractioii  M  ^^^^  ^^^^  ^^^^  premises  north  of  said  fence  were 
to  dttiuftgiM  to  also  damaged  by  the  construction  of  said  road  through 
entire  prem-  gaid  premises,  they  must  consider,  in  fixing,  the 
******  amount  of  plaintiff's  recovery,  ail  damages  occasioned 

by  the  said  construction  of  said  road,  to  plaintiffs  entire  prem- 
iscs.*'  ,    . 

The  testimony  shows  that  this  land  of  the  defendant  in  error 
was  not  laid  off  into  lots  and  blocks,  the  north  558  feet  being 
inclosed.  Had  there  been  no  inclosure,  it  cannot  be  questioned 
that  the  defendant  in  error  would  have  been  entitled  to  damages 
for  the  entire  tract  if  such  damages  were  proved.  There  was 
testimony  tending  to  show  that  the  location  and  construction 
of  the  road  would  depreciate  the  value  of  the  entire  premises. 
This  testimony  was  proper  to  submit  to  the  jury.  The  court,  in 
effect,  said  to  the  jury  that,  if  they  believed  from  the  evidence 
that  the  premises  north  of  the  fence  were  damaged  by  the  con- 
struction of  the  road  through  said  land,  they  might  allow  for 
such  damages.  This,  we  think,  is  a  correct  statement  of  the 
law. 

Objection  is  also  made  to  the  third  instruction,  given  at  the 
request  of  the  plaintiff  below,  which  is  as  follows:  "The  court 
instructs  the  jury  that,  although  they  may  find  from 
tolwaefltr**  the  evidence  in  this  case  that  all  property  in  the  vi- 
cinity of  plaintiff's  premises  through  which  defend- 
ants road  runs  experienced  a  general  increase  in*  value  by  reason 
of  the  construction  of  the  defendant's  road,  and  that  plaintiffs 
premises  shared  in  such  general  increase,  still  they  must  not 
deduct  such  increase  in  the  value  of  plaintiff's  premises  from 
the  damages  done  to  the  said  premises  by  the  construction  of 
defendant's  road  through  them,  nor  are  they  permitted  to  con- 
sider  said  increased  value  of  said  premises  for  the  purpose  of 
reducing  plaintiff's  damages."  This  instruction  was  correct. 
All  the  cases  seem  to  concur  in  excluding  mere  general  and 
public  benefits  which  the  owner  of  the  land  shares  in  common 
with  the  rest  of  the  inhabitants  of  the  vicinity.  Wagner  v.  Gage 
Co.,  3  Neb.  242;  Schaller  z^.- Omaha,  23  Neb.  ^25. 

Objection  is  made  to  the  fifth  instruction,  given  at  the  request 
of  the  plaintiff  below,  which  is  as  follows:  "The  court  instructs 
the  jury  that,  in  estimating  plaintiff's  damages,  they 
inRtrnciion  should  Consider  how  the  taking  of  plaintiff's  land 
f^Inehi'wsor  ^iffects  thc  tract,  considering  the  tract  as  a  whole, 
tract,  and  just  as  it  was,  with  all  conveniences  and  fran- 

chises which  thc  evidence  shows  it  to  have  had  at  the 
time  when  the  land  in  question  was  appropriated."  Just  what 
is  meant  by  the  "franchises"  is  not  very  clear.  The  remainder 
of  the  instruction  seems  to  be  unobjectionable,  and  we  are  unable 
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to  see  that  the  word  "  franchises"  could  in  any  event  prejudice 
the  plaintiff  in  error.  We  do  not  see  that  the  jury  could  have 
been  misled  by  the  use  of  the  word. 

The  court  also  instructed  the  jury  generally  upon  the  question 
before  them,  as  follows :  "  The  thing  for  you  to  determine  in  this 
case  is  the  amount  of  damages  plaintiff  has  sustained 
by  reason  of  the  defendant's  appropriation  of  its  rail-  Genemi  in- 
road right  of  way  over  the  plaintiff's  premises,  gnd  the  J^nMtiwTof" 
proper  construction  and  operation  of  such  railroad,  damagea. 
This  damage  consists  of  two  elements,  namely:  (i) 
The  valu  eof  the  land  actually  taken,  and  (2)  the  damage,  if  any, 
to  the  part  of  the  plaintiff's  premises  not  taken.  You  should 
ascertain  the  value  of  the  part  of  plaintifTs  premises  actually 
taken,  and  allow  that.  Then  you. should  determine  whether  the 
part  taken  has  been  damaged.  14  you  find  that  a  part  or  parts 
of  the  plaintiff's  premises  through  which  the  railroad  right  of 
way  was  appropriated  by  defendant,  has  been  damaged  by  the 
appropriation,  you  should  ascertain  the  amount  of  such  damages 
to  the  part  or  parts  not  taken,  and  add  the  same  to  the  value  of 
the  part  taken ;  and  if  that  sum  is  equal  to  the  amount  of  the 
assessment  of  damages  in  the  proceedings  in  the  county  court, 
then  you  should  add  interest  at  7  per  cent  per  annum  from  the 
time  of  the  condemnation,  which  was  August  23d ;  but  if  you 
<]o  not  find  the  amount  of  the  dam'i.ges  to  be  as  much  as  con- 
tained in  said  assessment  below,  then  you  should  not  add  any  in- 
terest. The  damages  to  the  part  or  parts  of  the  premises  not  ac- 
tually taken  are  to  be  arrived  at  without  deduction  for  general 
benefits  to  the  premises  by  reason  of  the  building  of  the  railroad, 
such  as  are  common  to  and  shared  in  by  other  lands  in  that 
locality  that  are  not  damaged,  because  it  would  not  be  just  to  de- 
prive this  plaintiff,  whose  land  is  crossed  by  the  railroad,  of  such 
general  benefits  which  his  neighbors  whose  lands  are  not  taken 
get  free  of  charge.  (3)  Inasmuch  as  considerable  has  been  said 
about  the  street-crossing  over  the  said  railroad  where  it  crosses 
Third  street,  it  is  deemed  useful  to  instruct  you  that  the  railroad 
is  bound  to  build  and  maintain  a  good  and  sufficient  crossing 
and  approaches  over  their  said  railroad,  and  to  conform  as  near 
as  practicable  to  grade  of  said  street.  If  they  fail  to  do  so,  or 
have  failed  to  do  so,  a  separate  and  another  action  will  lie  because 
of  such  failure ;  but  the  same  is  not  a  part  of  this  action,  whose 
basis,  cause,  and  foundation  are  fully  and  sufficiently  stated 
above  in  these  instructions.  If  by  reason  of  the  railroad's  cross- 
ing said  street,  the  plaintiff  has  been  deprived  of  a  public  right, 
which  he  has  enjoyed  in  connection  with  his  premises,  and  in 
conseqifence  thereof  he  sustains  damages  in  excess  of  that  shared 
by  the  public  generally,  he  can  in  another  action  recover  for  such 
excess,  but  not  in  this  action,  which  is  not  only  for  the  damages 
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to  plaintiff's  premises  by  reason  of  the  defendant  s  appropri- 
ation of  its  right  of  way  through  the  plaintiff's  premises,  and  the 
proper  consideration  and  operation  of  such  railroad, — ^all  of 
which  is  more  particularly  stated  above." 

Objection  is  mad  to  the  first  of  these  instructions  because  it 
is  too  indefinite.  But  it  does  not  appear  to  be  open  to  that 
objection.  The  second  seems  to  be  unobjection- 
**"eu'r'«oft  ^^'^»  while  the  third  is  favorable  to  the  plaintiff  in 
erraMMai!*  error.  In  assessing  damages  to  a  land-owner  for  a 
right  of  way  located  over  his  land  for  a  railroad,  he 
is  entitled  to  all  the  damages  which  he  will  sustain  by  reason 
of  the  location,  proper  construction,  and  careful  operation  of 
'  the  road  across  the  same.  Railroad  Co.  v,  Whalen,  1 1  Neb. 
585.  All  such  damages,  therefore,  must  be  determined  in  the 
condemnation  proceedings,  or  they  cannot  be  recovered.  But 
it  cannot  be  assumed  in  advance  that  a  railway  will  be  improp- 
erly constructed  or  carelessly  operated,  or,  if  so,  what  damages 
would  result  from  such  causes;  hence  they  cannot  be  consid- 
ered in  the  condemnation  proceedings.  But  a  cause  of  action 
arises  in  favor  of  the  party  when  he  sustains  an  injury  from  the 
improper  construction  of  the  road,  or  its  negligent  operation. 
The  instruction  complained  of,  therefore,  withdrew  from  the 
jury  matters  in  regard  to  the  tract  in  question  which  would  have 
been  proper  for  them  to  Consider  as  affecting  its  value.  The 
claim  here  is  not  for  damages  to  detached  real  estate,  wholly 
separate  from  the  tract  affected  by  the  condemnation  proceed- 
ings, as  it  joins  to  the  tract  affected,  and  is  one  of  the  conve- 
niences which  gives  it  value.  The  instruction,  therefore,  was  in 
favor  of  the  plaintiff  in  error. 

The  railway  company  asked  the  court  to  give  the  following 
instructions,  which  were  refused  :  "  In  assessing  the  damages  in 
this  case,  the  jury  will  not  take  into  consideration  any  trouble, 
expense,  or  inconvenience  caused  plaintiff  in  error  passing  along 
Third  street,  between  his  lumber-yard  and  the  B.  &  M.  switch, 
by  any  change  in  the  grade  of  said  street  made  by  defendant 
in  the  construction  of  its  railroad  across  said  street,  nor  any 
other  damage  which  they  may  believe  was  caused  by  such 
change  of  grade.  The  jury  will  take  into  consideration  only 
such  damages  as  result  to  plaintiff's  land  by  the  taking  and  ap- 
propriating of  a  portion  thereof,  for  the  purpose  of  the  con- 
struction, maintenance,  and  operation  of  a  railroad  thereon,  and 
not  such  damages  as  may  be  sustained  by  plaintiff,  in  common 
with  other  persons  in  the  community  no  portion  of  whose  lands 
are  taken  for  the  construction,  maintenance,  or  operation  of 
plaintiff's  road."  It  will  be  observed  that  the  first  part  of  the 
first  of  said  proposed  instructions  had  already  been  given,  and 
that  the  latter  part,  "nor  any  other  damages  which  they  may 
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« 

believe  was  caused  by  such  change  of  grade/'  is  entirely  too 
vague  and  indefinite,  and  was  calculated  to  mislead  the  jury. 
The  court,  therefore,  did  not  err  in  refusing  the  first  of  said 
proposed  instructions. 

The  second  instruction  asked  is  open  to  the  same  objection 
as  the  other;  and  in  addition  to  this,  there  is  no  testimony 
as  to  the  damages  sustained  by  other  parties  from  the  causes 
alleged.  The  court  did  not  err,  therefore,  in  refusing  the  second 
instruction  asked.  The  law  relating  to  damages  for  right  of 
way  should  be  so  construed  as  to  do  justice  between  the  parties. 
A  railway  company  has  an  almost  unlimited  right  in  locating 
its  lines.  The  land-owner  has  but  little  choice  in  the  matter,  as 
the  statute  authorizes  a  corporation,  formed  under  the  laws 
of  the  state,  to  take,  hold,  and  appropriate  so  much  real  estate 
as  may  be  necessary  for  the  location,  construction,  and  con- 
venient use  of  its  road."  Therefore,  if  it  is  necessary,  in  the 
location  of  a  railroad,  to  cross  a  farm  or  plot  of  ground  in  such 
a  way  as  to  mar  it  beauty  or  greatly  diminish  its  value,  the 
land-owner  must  submit,  because  the  public  good  requires  that 
he  shall  do  so.  Thelaw,  however,  guarantees  him  just  compensa- 
tion for  his  property  taken  or  damaged.  Now,  when  is  a  party 
justly  compensated  for  injuries  sustained  ?  The  answer  must  be, 
only  when  he  has  been  fully  paid  for  such  injuries.  In  Schaller 
V,  Omaha,  23  Neb.  332  ;  36  N.  W.  Rep.  533,  it  was  held  that  the 
words  "just  compensation  for  property  damaged"  were  just  as 
broad  in  signification  as  where  the  property  was  taken.  It  is 
said  a  "  different  rule  injects  words  into  the  constitution  which 
are  not  found  there,  and  puts  a  forced  construction  upon  its 
language."  In  that  opinion  the  history  of  the  amendment  i^ 
given  from  the  writer's  personal  knowledge  of  the  subject. 
The  amendment  was  not  copied  from  any  other  constitution, 
but  was  inserted  to  secure  justice  ;  and  this  court  will  endeavor 
so  to  construe  it  as  to  give  to  every  one  his  just  rights.  The 
measure  of  damages,  therefore,  as  stated  by  the  court  in  its  in- 
structions, appears  to  be  correct ;  and  as  two  juries  of  the  county, 
from  personal  inspection  of  the  premises,  have  returned  verdicts 
for  nearly  the  same  amounts,  we  must  presume  from  these  facts, 
as  well  as  from  the  evidence  before  us,  that  the  verdict  is  cor- 
rect. There  is  no  material  error  in  the  record,  and  the  judg- 
ment is  affirmed.     The  judges  concur. 

Eminent  Domain — Diminution  of  Value. — Where  property  has  been  in- 
juriously affected  but  not  part  of  it  taken,  the  owner  is  entitled  to  recover 
for  those  injuries  which  are  direct  in  their  nature,  and  which  are  peculiar 
to  him.  See  Keitlisburg  &  E.  R.  Co,  v,  Henry.  79  III.  290;  Ham  v,  Wis- 
consin. I.  &  N.  R.  Co.,  61  Iowa.  716;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  204.; 
Rogers  v.  Kennebec  &  P.  R.  Co..  35  Me.  319 ;  Prestrey  v.  Old  Colony  &  N. 
R.  Co.,  103  Mass.  I  ;  Chicago,  M.  &  E.  R.  Co.  v,  Ritter,  10  Am.  &  Eng.  R. 
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R.  Cas.  222;  Gulf.  C.  &  S.  F.  R.  Co.t/.  Fuller,  63  Tex.  467;  s.  c,  22  Am.  & 
Eng.  R.  R.  Cas.  1 54. 

Where  the  value  of  the  prenjises  is  reduced  on  account  of  an  obstruction 
caused  by  a  public  improvement,  the  measure  of  damages  is  the  diminu- 
tion in  value  caused  by  such  obstruction.  See  Hot  Springs  R.  Co.  2/.  Tvler. 
36  Ark.  205 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  145 ;  Blesch  v.  Chicago  i  N. 
W.  R.  Co.,  43  Wis.  183 ;  Chapman  v.  Oshkosh  &  M.  R.  Co.,  33  Wis.  629. 
See  Gear  v.  C.  C.  &  D.  R.  Co..  39  Iowa,  23. 

Same — Diminution  of  Business.— In  an  action  for  damages  resulting  from 
the  construction  of  a  railroad  across  plaintiff's  hotel  property,  evidence 
that  the  construction  of  the  road  will  diminish  the  business  of  the  hotel  is 
admissible  only  to  aid  the  jury  in  determining  the  weight  of  direct  testi- 
mony of  depreciated  value.  Laflin  v.  Chicago,  W.  &  N.  R.  Co.,  33  Fed. 
Rep.  415. 


Carroll 

V. 

Wisconsin  Central  R.  Co. 

(Minnesota  Supreme  Court,  February  11,  1889.) 

Eminent  Domain— Consequential  Damages— Noise  and  8moko.--No 
action  lies  against  a  railroad  company  for  the  inconveniences  necessarily 
caused  to  premises  in  the  vicinity,  by  noises,  smoke,  jarring  of  the  ground, 
etc.,  arising  from  properly  and  prudently  operating  its  railroad  upon  its 
own  lands,  or  upon  land  in  which  the  party  complaining  has  no  interest. 

«    Appeal  from  District  Court,  Ramsey  County  ;  Brill,  Judge. 

Action  by  James  Carroll  against  the  Wisconsin  Central  R. 
Co.,  for  injuries  resulting  to  plaintifif  from  the  operation  of  the 
road.     Judgment  for  defendant,  and  plaintiff  appeals. 

5.  L.  Pierce  for  appellant. 

Lusk  &  Bunn  for  respondent. 

GiLFlLLAN,  C.J. — Previous  decisions  of  this  court  fully  dis- 
pose of  the  question  presented  in  this  case.  We  will  refer  to 
two  of  them.  In«Rochette  v.  Railway  Co.,  32  Minn. 
PreTioniide-  201  ;  s.  c,  1 7  Am.  &  Eng.  R.  R.  Cas.  192,  it  was  held 
i^Dg  q^B^fcUon."  th^^  ^^  action  by  a  land-owner  lies  for  the  damage 
or  inconvenience  caused  to  his  land  in  consequence 
of  a  railroad  company  lawfully  constructing  its  road  across  a 
highway  (not  opposite  his  land)  in  such  manner  as  to  render 
access  to  his  land  more  inconvenient.  The  reason  on  which  the 
decision  proceeded  was  that  in  such  case  the  injury  sustained 
by  him  is  not  special  to  him,  but  is  the  same  in  kind,  though 
perhaps  greater  in  degree,  as  is  sustained  by  the  public  at  large. 
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The  effect  of  sections  14,  17,  18,  ch.  34,  Gen.  Stat.  .1878,  was 
considered,  and  they  were  held  not  to  give  ^ny  new  cause  of 
action.  In  Adams  v.  Railroad  Co.,  36  Am.  &  Eng.  R.  R.  Cas. 
7,  it  railroad  had  been  lawfully  and  properly  constructed  along 
in  the  street  on  which  plaintiff's  lot  abutted,  but  beyond  the 
centre  line  of  the  street,  and  was  operated  in  a  prudent  and 
proper  manner.  It  was  decided  that  the  owner  of  a  lot  abut- 
ting on  a  street  has,  without  regard  to  the  ownership  of  the 
soil,  as  appurtenant  to  his  lot,  an  easement  in  the  street  to  the 
full  width  thereof,  for  the  admission  of  light  and  air  to  his  lot, 
which  easement  is  subordinate  only  to  the  public  right ;  that  the 
operating  of  a  railroad  in  the  street  opposite  his  lot,  lawfully 
and  properly  constructed  (but  without  making  compensation  to 
him),  and  carefully  and  properly  operated,  if  it  darkens  the 
light  and  pollutes  the  air  coming  upon  his  lot  from  that  part  of 
the  street,  is  an  injury  special  to  him,  and  not  common  to  him 
and  the  public  at  large ;  but  that  his  claim  to  damages  for  such 
inconvenience  is  confined  to  those  caused  by  operating  the  rail- 
road directly  in  front  of  his  lot,  and  does  not  extend  to  those 
caused  by  operating  it  on  any  other  part  of  the  street.  A  new 
trial  was  ordered  because  the  trial  court  admitted  evidence  of 
damage  which  took  in  the  inconveniences  caused  by  operating 
the  railroad  on  parts  of  the  street  to  which  plaintiff's  easement 
did  not  extend.  The  principle  upon  which  the  decision  rested 
is  stated:  "It  is  well  settled  that,  where  there  is  no  taking  of  or 
encroachment  on  one's  property  or  property  rights  by  the  con- 
struction and  operating  of  a  railroad,  any  inconveniences  caused 
by  it,  as  from  noises,  smoke,  cinders,  etc.,  not  due  to  improper 
construction,  or  negligence  in  operating  it,  furnish  no  ground  of 
action,  as  when  the  railroad  is  laid  wholly  on  land  which  the 
company  has  acquired  by  purchase  or  condemnation."  We  are 
not  cited  to  any  case  deciding  the  contrary  of  this  proposition, 
nor  do  we  know  of  any.  Railroads  are  a  public  necessity.  They 
are  always  constructed  and  operated  under  authority  of  law. 
They  bring  to  the  public  great  benefits  ;  to  some  persons  more, 
to  other  persons  less.  The  operating  them  in  the  most  skilful 
and  careful  manner 'causes  to  the  public  necessary  incidental  in- 
conveniences, such  as  noise,  smoke,  cinders,  vibrations  of  the 
ground,  interference  with  travel  at  the  crossings  of  roads  and 
streets,  and  the  like.  One  person  may  suffer  more  from  these 
than  another:  for  instance,  one  whose  premises  lie  within  a 
hundred  feet  of  the  railroad  will  feel  the  inconveniences  in  a 
greater  degree  than  one  whose  premises  are  at  the  distance  of  a 
thousand  feet;  and  one  who  has  to  pass  many  times  a  day  along 
a  street  crossed  by  a  railroad  suffers  more  inconvenience  from  it 
than  one  who  seldom  has  occasion  to  pass.  But  the  difference 
is  only  in  degree,  not  in  kind.     Such  inconveniences  are  com- 
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mon  to  the  public  at  large.  If  each  person  had  a  right  of  action 
because  of  such  inconveniences,  it  would  go  far  to  render  the 
operating  of  railroads  practically  impossible.  As  the  court  said 
in  the  Rochette  Case :  **  No  law  ever  proposed  to  give  indemnity 
for  all  losses  occasioned  by  the  construction  of  railroads  and 
other  public  improvements ;  if  it  did,  it  would  extend  indefi- 
nitely.*'    Order  affirmed. 

Eminent  Domain— Consequential  Damages. — See,  ant^,  Centralia  &  C.R. 
Co.  V,  Brake  ^/  a/,^  and  note. 

Same — Noise  and  Smolce,  Dust,  and  Vibration. — Where  the  construction 
of  a  public  improvement  tills  the  atmosphere  with  smoke,  gases,  ashes^ 
cinders,  or  other  foreign  substances,  thereby  affectinpj  and  impairing  the 
property  of  the  air,  this  constitutes  an  injury'affecting  the  property,  for 
which  the  owner  may  recover  compensation  in  damages.  See  Jeflerson- 
ville.  M.  &  I.  R.  Co.  v,  Esterle,  13  Bush.  (Ky.)  667  ;  Bangor  &  P.  R.  Co.  v. 
McComb,  60  Me.  290;  Walker  v.  Old  Colony,  103  Mas3.  10;  s.  c.  4  Am. 
Rep.  509  ;  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y.  157  ;  s.  c,  60  Am.  Rep. 
437  ;  Lahr  v.  Metropolitan  E.  R.  Co.,  104  N.  Y.  268.  295:  Caroz/.  Metro- 
politan E.  R.  Co..  46  N.  Y.  Super.  Ct.  (14  J.  &S.)  438;  Cleveland  &  P. 
K.  Co.  V.  Speer,  56  Pa.  St.  325 ;  Brand  v.  Hammersmith  &  C.  R.  Co.,  L. 
R.  2  Q.  B.  223 ;  East  &  West  India  Docks,  etc..  7/.  Gattke.  3  Mac.  &  G.  155. 

There  is  a  lack  of  uniformity  in  the  decisions  on  this  point,  ouite  a 
number  of  them  holding  a  contrary  doctrine,  among  which  are  the  follow- 
ing: Mix  V,  Lafayette,  B.  &  M.  R.  Co..  76  111.  319;  Dimmick  v.  Council 
Bluffs  &  St.  L.  R.  Co.,  62  Iowa.  409;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  105; 
Atchison  &  M.  R.  Co.  v.  Garside,  10  Kan.  552;  Cogswell  v.  New  York, 
N.  H.  &  H.  R.  Co.,  48  N.  Y.  Super.  Ct.  (16  Jones  &  S.)  31;  Halsten 
&  T.  C.  R.  Co.  V.  Odum,  53  Tex.  343;  City  of  Glasgow  U.  R.  Co.  v. 
Hunter.  L.  R.  2  H.  L.  Sc.  App.  78. 

The  inconvenience  and  annoyance  occasioned  by  noise  and  the  con- 
fusion of  passing  trains  is  an  injury  which  will  be  compensated  in  damages. 
Little  Rock.  M.  R.  &  T.  R.  Co.  v.  Allen,  41  Ark.  431 ;  Mix  v.  Lafayette, 
67  111.  319;  Wilson  V,  Des  Moines,  O.  &  S.  R.  Co.,  67  Iowa.  509;  Bangor 
&  P.  R.  Co.  V.  McComb,  60  Me.  290 ;  County  of  Blue  Earth  v.  St.  Paul  & 
S.  C.  R.  Co.,  28  Minn.  503;  First  Baptist  Church  of  Schenectady  v, 
Schenectady,  T.  &  D.  R.  Co.,  5  Barb.  (N.  Y.)  79;  White  v.  Charlotte  &  S. 
C.  R.  Co..  6  Rich.  (S.  C.)  L.  47;  Gulf  C.  &  S.  F.  R.  Co.  v.  Eddin,  60  Tex. 
656.  However,  a  contrary  opinion  is  maintained  in  several  well-consid- 
ered cases.  See  Republican  Valley  R.  Co.  v.  Lynn,  15  Neb.  234:  s.  c,  14 
Am.  &  Eng.  R.  R.  Cas.  198;  Hammersmith  &  C.  R.  Co.  7/.  Brand,  L. 
R.  4  H.  L.  Cas.  176 ;  City  of  Glasgow  U.  R.  Co.  v.  Hunter.  L.  R.  2  H.  L. 
Cas.  Sc.  A  p.  78. 

T/ie  vibration  and  jarring  of  property  resulting  from  the  construction  of 
a  railroad  and  the  running  of  trains  thereon,  is  a  proper  subject  of  dam- 
ages. See  Henderson  v.  New  York  C.  &  H.  R.  R.  Co..  17  Hun  (N.  Y.), 
344:    In  re.   N.  Y.  C.   &   H.   R.   R.   Co.,    15  Hun   (N.  Y.),   63;  Cohen 
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V.  Citv  of  Cleveland,  43  Ohio  St.  190;  s.  c,  9  Am.  &  Eng.  Corp.  Cas. 
405;  Croft  V.  London  &  N.  W.  R.  Co.,  3  Best&S.  436;  s.  c,  113 
Eng.  C.  L.  435.  Compare  Penny  v.  Sou.  E.  R.  Co.,  7  El.  &  Bl.  660;  s.  c, 
90  Eng.  C.  L.  658. 

See,  generally,  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.,  27  Am.  & 
Eng.  R.  R.  Cas.  376 ;  note  to  Chicago  &  E.  R.  Co.  v.  Blake,  24  lb.  293  ; 
Republican  V.  R.  Co.  v,  Linn,  14  lb.  198  ;^ Rowan  v,  Atlantic,  etc.,  Co.,  14 
lb.  332. 
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Bell's  Exrs. 
NORFOLK  Southern  R.  Co. 

{North  Carolina  Supreme  Court,  October  8,  1888.) 

Eminent  Domain  —  Compensation — Consequential  Damages — Surface- 
waters. — Where  the  right  of  way  across  lowlands,  and  also  a  section  on  a 
lead-ditch  thereon,  have  been  condemned  and  paid  for,  including  the  legal 
incidental  damages  to  the  lands  not  taken,  and  it  appears  in  evidence,  in 
an  action  to  recover  damages  for  flooding  adjoining  lands,  that  the  com- 
pany has  cut  on  such  appropriated  lands  ditches  necessary  to  drain  the 
roadbed  and  for  safety  of  travel  over  the  road,  and  that  the  plaintiff 
might  have  relieved  his  land  of  the  increased  volume  of  water  drained 
into  his  lead-ditch  by  cutting  the  same  deeper, — it  was  not  error  to  refuse 
to  direct  a  verdict  for  the  plaintiff. 

Same— Surface-water — Damages  to  Adjacent  Lands — Damnum  Absque 
Injuria. — If,  in  the  lawful  and  frightful  use  of  its  easement  by  a  railroad 
company,  the  surface-water  damages  adjacent  land,  it  is  damnum  absque 
injuria^  for  which  the  owner  cannot  recover  as  for  a  tort. 

Appeal  from  Superior  Court,  Currituck  County. 

Facts  sufficiently  set  forth  in  the  opinion. 

Grandy  &  Rydlett  for  appellants. 

Pruden  Gr  Vann  and  Starke  &  Martin  for  appellee. 

• 

Davis,  J. — Civil  action,  originally  commenced  by  the  testa- 
tor of  plaintiffs,  to  recover  damages  allegedto  have  been  caused 
by  the  flooding  of  his  land  by  the  act  of  the  defend- 
ant company  in  constructing  its  roadbed,  tried  be- 
fore Montgomery,  J.,  at  spring  term,  1888,  of  Currituck  supe- 
rior court.  By  consent,  the  issue  "  What  damage  the  plaintiff 
sustained  ?**  was  submitted  to  a  jury,  and  as  to  all  other  issues 
and  facts  a  jury  trial  was  waived,  and  it  was  agreed  that  they 
might  be  passed  upon  by  the  court.  The  response  to  the  issue 
submitted  to  the  jury  was  "$700  ;*'  and  the  court  found  the  fol- 
lowing facts,  to  wit :  The  plaintiff's  testator  owned  the  land  and 
lead-ditch  described  in  the  complaint.  The  defendant,  in  locat- 
ing and  constructing  its  roadbed,  cut  across  said  ditch,  and  also 
cut  ditches  by  the  side  of  its  roadbed,  to  get  dirt  for  the  road- 
bed, and  also  to  drain  the  roadbed.  In  constructing  its  road- 
bed, the  defendant  cut  across  the  embankment  or  dirt  on  the 
side  of  the  lead-ditch.  By  means  of  the  locating  and  construct- 
ing of  said  roadbed,  more  was  drained  into  plaintiff's  ditch  than 
it  could  carry  off,  and  the  plaintiff's  land  was  flooded  and  in- 
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jured  thereby.  The  water  thus  carried  by  the  defendant's 
ditches  was  surface-water,  except  occasionally,  after  heavy  rains, 
the  water  from  the  Dismal  Swamp  would  spread  out  over  the 
surface  from  the  ditch.  There  was  no  natural  or  artificial  drain 
for  these  waters.  The  **  lead-ditch"  was  sufficient  to  drain  plain- 
tiff's land  till  defendant  constructed  its  road.  The  lands  of 
plaintiffs,  over  which  the  defendant  constructed  its  roadbed  and 
ditches,  and  also  a  section  or  part  of  the  lead-ditch,  had  been 
condemned  by  regular  proceedings  under  the  statute,  and  dam- 
ages for  the  land  taken,  and  the  legal  incidental  damages  to  the 
lands  not  taken  had  been  assessed  and  paid  to  him  by  the  defen^ 
dant.  The  defendant  did  not  locate  and  construct  its  roadbed,  or 
dig  any  ditch,  outside  or  off  the  lands  which  had  been  condemned 
and  paid  for.  The  ditches  cut  by  defendant  were  necessary  for 
the  purpose  of  the  roadbed  for  the  road,  and  for  the  safety 
of  travel  over  the  road  ;  and  the  roadbed  could  not  have  been 
drained  in  any  other  way.  The  plaintiff  could  have  obviated 
the  difficulty,  or  relieved  his  land  of  this  increased  volume  of 
water,  drained  into  his  lead-ditch,  by  cutting  the  same  deeper. 
The  plaintiffs,  upon  the  above  facts  and  issue,  moved  for  judg- 
ment for  $700  and  costs.  The  court  refused  the  motion,  and, 
upon  defendant's  motion,  granted  judgment  for  defendant. 
The  plaintiffs  excepted,  and,  from  the  rulings  and  judgment,  ap- 
pealed to  supreme  court. 

There  is  no  error.  It  is  found  as  a  fact  that  the  ditches  of 
which  the  plaintiff's  complain  were  necessary  for  the  purposes 
of  the  roadbed ;  that  the  roadbed  could  not  have 
coBMqneiitui  been  drained  in  any  other  wdy ;  and  that  they  were 
filw^Lrtr "^  "ot  outside  or  off  of  the  land  which  had  been  con- 
demned and  paid  for  by  the  defendant,  including 
^*  the  legal  incidental  damages  to  the  lands  not  taken."  Every 
one  has  the  right  properly  to  use  his  own ;  and  without  this 
drainage  for  the  surface-water,  the  defendant's  right  of  way,  for 
which  the  plaintiffs  had  been  paid,  would  have  been  of  no  value  ; 
and  if,  as  an  incidental  consequence  of  the  lawful  and  rightful 
use  of  its  casement  by  the  defendant  company,  the  surface- 
water  damages  the  land  of  the  plaintiffs*  testator,  it  is  damnum 
absque  injuria,  and  for  which  he  cannot  recover  as  for  a  tort. 
Railroad  Co.  v.  Wicker,  74  N.  C.  220.  It  is  no  infringement  of 
the  maxim,  "  Sic  utere  tuo  ui  alienum  non  Iwdas^  Washb. 
Easem.  455.  It  was  said  in  Wiley  v.  Railroad  Co.,  98  N.'C.  263, 
speaking  of  the  condemnation  of  the  right  of  way :  **  Every- 
thing necessary  and  incident  to  the  original  making  and  subse- 
quent operating  the  road  must  be  intended  to  have  passed  as 
against  the  owner  of  the  condemned  land," — and  the  right  to 
cut  such  ditches  on  the  condemned  land  as  will  protect  the 
roadbed  against  accumulating  surface-water  is  a  necessar>'  in- 
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cidcnt.  The  water  drained  by  the  defendant's  ditches  was  all 
surface-water,  except  occasionally,  after  heavy  rains,  the  water 
from*  the  Dismal  Swamp  would  spread  over  the  surface  of  the 
ditch.  There  was  no  natural  or  artificial  drain  to  the  Dismal 
swamp,  and  the  ditches  were  not  designed  to  drain  it,  and  the 
overflow  was  none  the  less  of  surface-water,  which,  we  appre- 
hend, could  not  have  been  caused  or  prevented  by  the  ditches. 
In  Railroad  v.  Wicker,  supra,  a  distinction  is  taken  between 
diverting  or  obstructing  a  natural  or  artificial  drainway,  and  one 
by  which  surface-water  is  drained.  In  the  latter,  in  measuring 
the  compensation  to  the  land-owner,  the  resulting  damage 
should -be  estimated  ;  and  this  was  one  of  "the  legal  incidental 
damages'*  which  had  been  assessed  and  paid  for,  as  found  by 
the  court.  In  the  former,  it  is  the  duty  of  the  company,  in 
constructing  its  roadbed,  to  provide  for  the  discharge  of  the 
water  through  its  accustomed  drainway,  whether  natural  or  ar- 
tificial.    No  error. 

Eminent  Domain— Consequential  Damages— Surface- waterst — See,  ante, 
Wabash,  St.  L.  &  P.  R.  Co.  v.  McDougall.  For  a  full  description  of  the 
subject  of  surface-waters  and  the  classification  of  the  conflicting  decisions* 
see  note  to  Philadelphia.  W.  &  B.  R.  Co.  v,  Davis  (Md.).  34  Am.  &  Eng. 
R.  R.  Cas.  148-156;  also  Olson  v,  St.  Paul,  M.  &  M.  R.  Co.  (Minn.).  34 
Am.  &  Eng.  R.  R.  Cas.  152. 


Leroy  and  Western  R.  Co. 

V, 

Ross  et  aL 
{Kansas  Supreme  Courts  January  5,  1889.) 

Eminent  Domain — Assessing  Damages— Benefits— Constitutional  Law. — 
Under  the  provisions  of  section  4,  art.  12,  of  the  constitution  of  the  state, 
a  railroad  company  must  make  full  compensation  for  the  right  of  way  ap- 
propriated to  the  corporation,  irrespective  of  any  benefits  or  supposed 
benefits  from  the  construction  of  the  road,  or  any  improvement  thereby. 
(Foirowin«;  Railroad  Co.  v.  Orr,  8  Kan.  419;  Hunt  «/.  Smith,  9  Kan.  137; 
Reisner  v  Railroad  Co..  27,  Kan.  382.) 

Same — Evidence  of  Vaiue— Opinion  Evidence. — A  farmer  not  engaged 
in  buying  and  selling  real  estate,  not  knowing  the  market  value  of  real 
estate,  not  living  in  the  neighlx)rhood  of  the  land  inquired  about,  and  who 
does  not  know  its  situation  and  fertility,  its  advantages  and  disadvan- 
tages, cannot,  as  a  witness,  give  his  evidence  as  to  the  value  of  the  land 
before  and  after  the  appropriation  of  the  right  ol  way  by  a  reilroad  com- 
pany. A  faimer  conversant  with  the  land  as  to  its  situation,  soil,  advan- 
tages, etc.,  is  competent  as  a  witness  to  the  value,  as  having  particular 
knowledge  of  the  facts  in  issue. 
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Same — Elements  of  Damage — Instructions. — Where  a  railroad  is  laid 
through  a  farm  or  tract  of  land  used  for  stock  purposes  or  adapted  to 
stock  purposes,  the  accidental  danger  to  which  stock  thereon  will  be  ex- 
posed may  be  considered  in  giving  compensation  to  the  land-owner  for 
the  right  of  way  appropriated  for  tlie  railroad,  so  far  as  the  same  affects 
the  value  or  depreciation  of  the  farm  or  tract  of  land.  The  jur3%  how- 
ever, should  be  instructed  not  to  consider  any  danger  or  probable  injury 
to  stock,  resulting  from  the  fault  or  negligence  of  the  railroad  company 
in  operating  or  Uihng  to  fence  its  road;  but  in  the  absence  of  any  evi- 
dence showing  that  the  farm  or  tract  of  land  has  stock  thereon  or  is 
adapted  to  stock  purposes,  an  instruction  to  consider  the  increased  risk, 
or  the  probability  of  stock  upon  the  premises  being  accidentally  killed  or 
injured  in  the  operation  of  the  railroad,  is  misleading  and  erroneous.* 

Same — Danger  from  Fire — Rental  Value. — When  a  part  of  a  farm  or  a 
tract  of  land  is  appropriated  for  the  right  of  way  of  a  railroad,  danger  from 
fire  to  buildings,  fences,  timber,  or  crops  upon  the  remainder,  in  so  far  as 
it  depreciates  the  value  of  the  property,  may  be  properly  considered  in 
giving  compensiition  to  the  land-owner;  but  as  tending  to  show  the  de- 
preciation in  the  value  of  the  property  by  reason  of  the  danger  from  fire, 
all  the  facts  in  regard  to  the  situation  of  the  property  and  improvements 
relative  to  the  railroad  should  be  introduced  in  evidence.  The  distance 
from  the  road  to  which  the  danger  extends  may  also  be  shown.  In  the 
absence  of  all  evidence  tending  to  show  a  decrease  in  the  rental  value  of 
the  premises,  or  any  increase  in  cost  of  insurance  on  account  of  the  dan- 
ger from  fire,  and  in  the  absence  of  all  evidence  tending  to  show  any  de- 
preciation in  the  value  of  the  property  by  reason  of  such  danger,  an  in- 
struction to  the  jury  to  consider  accidental  danger  from  fire  to  the  prem- 
ises, resulting  from  the  operation  of  the  road,  will  be  misleading  and 
erroneous.  When  there  is  sufficient  evidence  upon  which  to  base  instruc- 
tions to  the  jury  to  consider,  in  so  far  as  it  depreciates  the  value  of  the 
property,  accidental  danger  from  fire  to  buildinjjs,  etc.,  the  jury  should 
also  be  instructed  that  they  should  only  take  into  consideration  the  risk 
or  exposure  to  fire  set  out  by  trains  and  engines,  without  the  fault  or  neg- 
ligence of  the  company.  K  a  fire  occurs  through  the  fault  or  negligence 
ofthe  company,  its  servants,  or  employees,  the  company  is  liable  therefor; 
and,  under  the  statute  of  this  stale,  fires  from  trains  or  engines  in  the 
operation  of  a  road  are  prima  facie  evidence  of  negligence  on  the  part 
of  the  company.* 

Error  to  District  Court,  Sedgwick  County. 
The  facts  sufficiently  appear  in  the  opinion. 
Geo.  R.  Peck,  A.  A.  Hurd,  and  Houston  &  Bent  ley  for  plaintiff 
in  error. 

Sliiss  &  Stanley  for  defendants  in  error. 


'  In  condemnation  proceedings  to  take  land  for  railroad  purposes,  the 
danger  to  buildin|i;s,  fences,  etc.,  from  fire  caused  by  the  operatitm^of  the 
railroad,  where  the  value  of  the  land  will  be  depreciated  thereby,  is  a 
proper  element  of  damages  to  be  considered.  Railroad  Co.  v.  Brake  (111.). 
17  N.  E.  Rep.  820.  See  also  cases  cited  in  note.  In  general,  as  to  what 
elements  of  damage  may  be  considered  in  awardincf  compensation  in  con- 
demnation proceedings,  see  Railway  Co.  2/.  Hollis  (Kan.),  18  Pac.  Rep.  947, 
and  cases  ciied  ;  In  re  Rugheimer,  36  Fed.  Rep.  376,  and  cases  cited; 
Blakely  v.  Railroad  Co.  (Neb.),  40  N.  W.  Rep.  956 ;  Railway  Co.  v.  Story 
(Mo.),  10  S.  W.  Rep.  203. 
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HORTON,  C.J. — Ross  and  Packer  are  the  owners  of  the  S.  W. 
i  of  section  25,  township  29,  range  2  W.,  in  Sedgwick  county. 
On  the  15th  day  of  March,  1886,  the  district  judge  ^^^^ 

of  that  county  appointed  commissioners  to  appraise 
the  lands  along  the  V\r\e  of  the  Leroy  &  Western  R.  Co.  through 
the  county,  and  to  assess  the  damages  for  the  right  of  way  of 
the  road.  On  the  26th  day  of  April,  1886,  the  commissioners, 
after  viewing  the  said  southwest  quarter,  and  the  proposed 
route  of  the  railroad  over  the  land,  assessed  the  damages  as  fol- 
lows: Value  of  land  taken  for  right  of  way,  $120.50;  damage  to 
land  not  taken,  $50;  damage  to  crops,  $8  ;  aggregating  $178.50. 
The  right  of  way  cut  off  from  the  north  side  of  the  quarter 
about  six  acres  of  land.  This  six-acre  strip  is  a  long,  wedge- 
shaped  piece,  at  the  lower  end  about  two  hundred  yards  wide, 
running  to  a  point  nqarly  eight  rods  in  length.  At  the  trial  the 
jury  assessed  the  damages  at  $812,  and  judgment  was  rendered 
accordingly.     The  railroad  excepted,  and  brings  the  case  here. 

Upon  the  trial,  the  railroad  company  requested  the  court  to 
give  the  following  instruction :  "  You  are  instructed,  in  assessing 
the  amount  of  plaintiflf's  recovery,  that  you  may  take  compeDWitioB 
into  consideration  any  benefits  by  reason  of  construe — Beuefiu- 
tion  of  railroad  through  the  premises  of  plaintiff,  c«««tit««o"«i 
which  may  be  special  and  peculiar  to  the  tract  of 
land  in  question ;  that  is,  benefits  different  from  and  in  excess 
of  benefits  resulting  to  other  adjoining  land  not  intersected  by 
the  railroad."  The  court  refused  the  request,  holding  that  bene- 
fits, although  special,  could  not  be  set  off  against  the  value  of 
the  strip  taken  for  the  right  of  way,  or  against  the  damages  to 
the  remainder  of  the  land,  k  is  conceded  by  all  the  parties 
that  neither  general  nor  special  benefits  can  be  set  off  against 
the  value  of  the  strip  or  part  taken  for  the  right  of  way.  The 
question  is  therefore  presented,  whether  special  benefits  from  the 
construction  of  the  railroad  or  any  improvement  thereby  may 
be  set  off  against  the  damages  to  the  remainder  of  the  land.  If 
it  were  not  for  the  provisions  of  the  constitution  of  the  state,  as 
a  matter  of  justice,  the  benefits,  direct  and  special,  to  the  land- 
owner, should  be  charged  in  making  the  estimate  of  the  amount 
to  which  he  is  justly  entitled  for  the  appropriation  of  the  right 
of  way.  Railroad  Co.  v.  Kuhn,  38  Kan.  675-678 ;  33  Am.  & 
Eng.  R.  R.  Cas.  159. 

Under  the  constitution,  are  such  benefits  to  be  deducted  or 
allowed  from  the  compensation  required  to  be  paid?  Section 
4,  art.  12,  of  the  constitution  ordains:  "No  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation  until  full  compen- 
sation therefor  be  first  made  in  money,  .  .  .  irrespective 
of  any  benefit  from  any  improvement.**  This  section  of  the 
constitution  was  referred    to   and    construed    17  years   ago,  in 
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Railroad  Co.  v.  Orr,  8  Kan.  419.  It  was  said  in  that  case :  "  The 
plaintiff  in  error  offered  evidence  to  show  that  benefits  accrued 
to  the  land  of  appellant  by  reason  of  building  the  road.  The 
court  refused  to  permit  any  evidence  on  that  point  to  go  to  the 
jury,  and  correctly.  Section  4,  art.  12,  of  the  constitution  is 
conclusive  on  this  point."  The  writer  of  that  opinion  was 
Kingman,  late  chief  justice.  As  he  was  a  member  of  the  con- 
stitutional convention  of  1859,  ^"^  ^^^  chairman  of  the  commit- 
tee upon  judiciary  in  the  convention,  this  decision  is  entitled  to 
great  consideration.  In  Hunt  v.  Smith,  9  Kan.  137,  Mr.  Justice 
Valentine,  following  the  case  of  Railroad  Co.  v,  Orr,  supra^ 
said  :  "  Such  commissioners  must  appraise  the  value  of  the  land 
appropriated,  and  assess  the  damages  to  that  not  appropriated 
(not  actually  taken),  irrespective  of  any  supposed  benefits  to 
that  not  appropriated  (not  actually  tak;pn)."  In  Reisner  v. 
Railroad  Co.,  27  Kan.  382  ;s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  155, 
it  was  said  :  "  Under  the  provisions  of  section  4,  art.  12,  of  the 
constitution  of  the  state,  a  railway  company  must  pay  for  the 
right  of  way,  irrespective  of  any  benefit  from  the  proposed  im- 
provement of  the  company ;  and  the  compensation  for  such 
right  of  way  appropriated  to  the  use  of  the  company  includes 
not  only  the  value  of  the  property  taken,  but  also  the  loss  the 
land-owner  sustains  in  the  value  of  his  property  by  being  de- 
prived of  a  portion  of  it.**  This  construction  of  the  constitution 
is  fully  sustained  by  the  decisions  of  other  states  having  similar 
constitutional  provisions. 

In  Pierce  R.  R.,  222,  it  is  said :  "  The  deduction  of  benefits  in 
the  assessment  of  damages  is  prohibited  by  the  constitutions  of 
some  states  (as  Ohio,  Kansas,  and  Alabama),  and  by  statutes  in 
other  states.** 

Section  18,  art,  i,of  the  Iowa  constitution  in  fovcein  1871  is 
in  the  following  words:  "Private  property  shall  not  be  taken 
for  public  use  without  just  compensation  first  being  made  or 
secured  to  be  made  to  the  owner  thereof  as  soon  as  the  damages 
shall  be  assessed  by  a  jury,  who  shall  not  take  into  consideration 
any  advantages  that  may  result  to  said  owner  on  account  of 
the  improvement  for  which  it  is  taken."  In  Frederick  z/.  Shane, 
32  Iowa,  254,  it  was  held  that,  "  In  the  assessment  of  daniages 
an  individual  sustains  in  the  location  of  a  road  over  his  lands, 
the  jury  cannot,  under  article  i,  §  18,  of  the  state  constitution, 
take  into  consideration  any  advantage  or  benefit  that  may  re- 
sult to  the  owner  by  reason  of  the  establishment  of  the  road,  as 
that  it  would  tend  to  drain  and  improve  the  land."  See  also, 
to  the  like  effect.  Brooks  v.  Railroad  Co.,  37  Iowa,  99.     . 

In  Arkansas,  section  9,  art.  12,  of  the  constitution  of  1874, 
provides  that  compensation  must  be  made  in  mofiey,  and  be 
ascertained    irrespective  of  any  benefits  from  the  proposed  im- 
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provement.  Under  that  provision,  in  Railroad  Co.  v,  Anderson 
39  Ark.  ;67,  it  was  said :  "  The  owncr*s  damages  for  the  right 
of  way  to  a  railroad  over  his  land  cannot  be  diminished  by  the 
estimated  benefit  likely  to  accrue  to  his  remaining  property  by 
the  building  of  the  road." 

In  Indiana,  in  1858,  and  also  in  1873,  the  statute  declared  that 
"  In  estimating  any  damages  [for  the  appropriation  of  land  for 
the  right  of  way  of  a  railroad],  no  deduction  shall  be  made  for 
any  benefit  that  may  be  supposed  to  result  to  the  owner  from 
the  contemplated  work."  In  Railroad  Co.  v.  Fitzpatrick,  10 
In(^  120,  the  court  decided  that  under  the  statute  "The  jury,  in 
determining  the  amount  of  damages,  are  to  exclude  from  their 
consideration  all  future  benefits  that  may  accrue  to  the  owner 
of  the  land  from  the  construction  or  operation  of  the  road." 
See  also  Railroad  Co.  v.  Horn,  41   Ind.  479. 

It  is  contended,  however,  that  as  the  provisions  of  our  con- 
stitution concerning  right  of  way  were  taken  from  the  constitu« 
tion  of  Ohio,  the  decisions  of  that  state  prior  to  the  adoption  of 
our  constitution  must  control.  To  this  we  agree,  and  the  result 
is  the  same  as  given  above.  In  Giesy  v.  Railroad  Co.,  4  Ohio 
St.  308,  it  was  said  :  "  The  jury,  in  assessing  the  amount,  have 
no  right  to  consider  or  make  any  use  of  the  fact  that  it  has  been 
increased  in  value  by  the  proposal  or  construction  of  the  im- 
provement."  The  opinion  in  that  case  was  delivered  by 
Ranney,  J.,  one  of  the  ablest  of  the  Ohio  judges.  He  said, 
among  other  things :  "  The  word  *  irrespective*  relates  to  this 
full  compensation,  and  binds  the  jury  to  assess  the  amount  with- 
out looking  at  or  regarding  any  benefits  contemplated  by  the 
construction  of  the  improvement.  When  this  is  done,  and  this 
consideration  wholly  excluded,  the  jury  have  nothing  to  do  but 
ascertain  the  fair  market  value  of  the  property  taken ;  which  is 
but  saying  that  nothing  shall  be  deducted  from  that  value  on 
account  of  such  benefits."  In  Railroad  Co.  v.  Ball,  5  Ohio  St. 
568,  it  was  said:  "After  the  testimony  was  closed,  the  court 
was  requested  by  the  counsel  for  the  plaintiff  in  error  to  charge 
the  jury,  among  other  things,  as  follows:  '(3)  That  it  is  proper 
for  the  jury  to  consider  the  benefits,  by  reason  of  the  appro- 
priation, to  the  residue  of  the  tract  through  which  the  appro- 
priation is  made,  for  the  purpose  of  determining  whether  such 
residue  is  injured  by  the  appropriation.  (4)  That  if  the  jury 
are  of  opinion  that  the  whole  of  the  residue  of  the  tract 
through  which  the  appropriation  is  made  is  not  diminished  in 
value  by  the  appropriation,  that  no  damages.are  to  be  assessed 
for  any  injury  which  it  may  be  claimed  is  done  by  the  appro- 
priation to  such  residue.'  These  instructions  the  court  refused 
to  give  to.  the  jury;  .  .  .  and  as  to  the  third  point  re- 
quested, the  court  charged  the  jur}^ 'That,  by  the  constitution 
:]0  A.  &  E  R  R.  Cas.  -41 
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of  the  state,  and  their  oaths,  they  were  required  to  assess  the 
<lefendant's  damages,  or  the  amount  of  his  compensation,  irre- 
spective of  any  benefit  proposed  by  the  plaintiff  as  a  railroad 
company,  and  that  they  were  to  exclude  all  real  or  imaginar}' 
benefits  from  their  consideration/  As  to  the  fourth  point  re- 
quested, the  court  charged  the  jury  *  That  the  constitution  of 
the  state  provided  that  the  compensation  shall  be  assessed  by 
the  jury  without  deduction  of  benefits  to  any  property  of  the 
owner.  That  to  charge  the  jury  as  requested  would  be  asking 
them  to  disregard  this  provision  of  the  constitution,  as  well  as 
article  13,  §  5,  which  provides  that  the  compensation  made;  to 
the  owner  of  the  property  shall  be  irrespective  of  any  benefits 
from  any  improvement  proposed  by  said  corporation.'"  The 
supreme  court,  Bartley,  C.  J.,  delivering  the  opinion,  said  there 
was  no  error  in  the  instructions  of  the  court  to  the  jur\\  There 
was  something  said  in  the  opinion  that,  where  a  local  benefit  or 
advantage  was  blended  with  a  local  incidental  injury,  the  jur\' 
might  consider  the  same;  but  it  was  not  decided  in  that  case 
that  the  owner,  for  local  incidental  injury  to  the  residue  of  his 
land,  could  be  allowed  any  deduction  for  the  separate  local 
benefit.  Both  of  the  Ohio  decisions  referred  to  were  rendered 
only  a  few  years  prior  to  the  adoption  of  our  constitution.  The 
case  of  Kramer  v.  Railroad  Co.,  5  Ohio  St.  140,  cited  as  sup- 
porting the  allowance  of  special  benefits,  was  made  under  the 
Ohio  constitution  of  1802,  and  not  the  constitution  in  force  at 
llie  time  of  the  adoption  of  our  own.  The  Ohio  constitution  of 
1802  permitted  the  railroad  to  set  off,  against  the  value  of  the 
property  taken  for  public  use,  the  increased  benefits  arisiug 
from  the  improvement,  and  it  therefore  differed  widely  from 
the  Ohio  constitution  in  force  in  1859. 

It  is  contended,  however,  by  the  railroad  company  that,  as  this 
court,  in  Railroad  Co.  v.  Blackshire,  10  Kan.  477,  recognized  that 
the  fair  way  of  determining  the  injury  for  the  appropriation  of  a 
right  of  way  is  to  determine  the  market  value  of  the  premises 
before  the  right  of  way  is  set  apart,  and  then  again  after,  and 
that  the  difference  will  be  the  true  measure  of  damages,  and  as 
this  rule  has  also  been  followed  by  the  court  in  many  cases, — that 
this  permits  benefits  to  be  considered,  and  therefore  that  the  con- 
struction given  to  the  constitutional  provisions  already  referred 
to  cannot  be  sustained.  If  this  latter  rule  permitted  separate 
benefits  to  be  considered,  so  far  as  they  affect  the  value  of  the 
premises  injured,  we  suppose  the  rule  must  give  way  to  the  pro- 
visions of  the  constitution,  which  all  concede  are  paramoimt. 
But  this  rule  does  not  conflict  with  our  construction  of  the  con- 
stitutional provision,  excepting  in  a  few  cases  only ;  and  the  con- 
flict is  more  theoretical  than  substantial.  The  jury  do  not  gen- 
erally consider  benefits  when  they  ascertain  the  market  value  of 
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the  land  before  the  appropriation,  and  then  the  market  value  of 
the  land  after  the  appropriation  or  construction  of  the  railroad, 
-  and  determine  the  difference  as  the  damages.  But  even  if  the 
rule  in  the  Blackshire  Case  is  not  always  accurately  correct,  the 
railroad  company  cannot  complain  of  the  adoption  of  the  rule, 
because,  under  its  construction,  it  is  beneficial,  not  detrimental. 
We  have  already  held  that  farmers  living  in  the  neighborhood 
of  the  land  in  question,  well  acquainted  with  its  situation  and 
fertility,  its  advantages  and  disadvantages,  are  quali-  E^ideuwof 
fied  to  state  their  opinions  in  regard  to  its  value  be-  raiue-opin- 
fore  and  after  the  road  was  constructed  through  it.  ion«  of  farm- 
Such  witnesses  are  competent,  not  strictly  as  experts  *"* 
having  peculiar  skill  and  scientific  attainments,  but  as  persons 
having  particular  knowledge  of  the  facts  in  issue.  We  are  not 
inclined  to  extend  the  rule  in  regard  to  this  character  of  evi- 
dence; therefore  the  opinion  of  no  farmer  not  living  in  the 
neighborhood  of  the  land,  and  not  acquainted  with  its  situation 
and  fertility,  its  advantages,  disadvantages,  etc.,  ought  to  be  re- 
ceived in  regard  to  the  value  of  the  land.  Farmers  not  em- 
ployed in  buying  and  selling  real  estate,  and  having  no  knowl- 
edge of  the  facts  in  issue,  ought  not  to  be  permitted  to  give  their 
opinions  from  an  examination  of  a  map  of  the  route  of  the  road, , 
or  upon  hearsay  evidence  only.  Railway  Co.  v.  Hawk,  cited 
post.  Several  of  the  witnesses,  who  were  farmers,  were  per- 
mitted to  testify  the  amount,  in  their  judgment,  per  acre  that 
the  land  would  be  depreciated  by  reason  of  the  location  of  the 
road  across  it.  This  class  of  evidence  is  not  to  be  commended, 
and  falls  very  nearly  within  the  objections  stated  in  Railroad  Co. 
V.  Kuhn,  38  Kan.  67^-77-.  33  Am.  &  Eng.  R.  R.  Cas.  159.  The 
opinion  filed  upon  a  motion  for  a  rehearing  in  that  case 
corrected  the  second  part  of  the  syllabus  reported  in  38  Kan. 
104;  16  Pac.  Rep.  75.  Witnesses,  competent  therefor,  may  give 
their  opinions  as  to  the  value  of  the  property  appropriated  for 
right  of  way,  but  not  as  to  the  amount  of  damages  caused  there- 
by. They  may  testify  to  the  market  value  of  the  property  be- 
fore the  right  of  way  is  set  apart,  and  then  again  after,  but  any 
violation  of  this  rule,  prejudicial  to  the  interests  of  the  opposing 
party,  perils  a  favorable  verdict.  In  Railway  Co.  v,  Paul,  28 
Kan.  816;  s.  c,  10  Am.  &  Eng.  R;  R.  Cas.  490,  where  two  wit- 
nesses were  allowed  to  state  what  per  cent  the  property  was 
damaged  by  the  appropriation  of  the  right  of  way,  the  judgment 
was  not  reversed,  but  there  were  many  other  things  stated  in  the 
opinion,  tending  to  show  that  the  evidence  of  these  two  wit- 
nesses alone  was  not  sufficiently  prejudicial,  even  if  erroneous. 
to  require  a  new  trial.  Neither  the  syllabus  nor  opinion, 
however,  fully  justifies  the  admission  of  such  evidence.  See 
Railway  Co.  v.  Allen,  24  Kan.  38  ;  5  Am.  &  Eng.  R.  R.  Cas.  362; 
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Roberts  v.  Commissioners,  21   Kan.  247;  Railroad  Co.  %  Kuhn, 
supra. 

It  is  objected  that  the  court  instructed  the  jury  that  they 
might  take  into  consideration  the  increased  risk  or  exposure  by 

fire  on  the  plaintifif's  premises  which  might  accidental- 
Eienienuor  \y  rcsult  from  ,thc  operation  of  the  road  through  the 
gerfroBTii^'    same ;  and  also  that  they  might  consider  the  increased 

risk  or  probability  of  stock  upon  the  premises  being 
killed  or  injured  as  the  result  of  accident,  for  which  the  company 
would  not  be  responsible.  The  design  of  the  law  is  to  fully 
compensate  the  land-owner  for  all  injury  he  may  sustain  by  rea- 
son of  the  appropriation  of  his  land  to  the  use  of  the  road,  and 
which  shall  grow  out  of  or  be  occasioned  by  its  location  and  use 
at  that  place.  This  being  true,  it  follows  that  it  is  proper  for  the 
jury  to  consider  whether  his  stock  would  be  liable  to  be  acciden- 
tally killed,  or  his  crops,  fences,  and  buildings  destroyed  by  fire» 
without  fault  on  the  part  of  the  railroad  company.  If  there  was 
a  liability  to  such  injuries,  its  tendency  would  be  to  depreciate 
the  value  of  the  farm  in  its  use  as  well  as  in  the  market.  It 
must  be  borne  in  mind  that  these  things  are  proper  to  be  con- 
sidered so  far  only  as  they  tend  to  depreciate  the  value  of  the 
farm  or  tract  of  land.  Railroad  Co.  v.  Kregelo,  32  Kan.  610;  20 
Am.  &  Eng.  R.  R.  Cas.  249 ;  Wcyer  v.  Railroad  Co.,  6S  Wis.  180; 
Railway  Co.  v.  Teters,  68  111.  144 ;  Lewis  Em.  Dom.  ^  496, 497; 
Mills  Em.  Dom.  (2d  ed.)  §^  162,  163.  But  instructions  concern- 
ing the  danger  to  which  the  stock  thereon  will  be  exposed,  so  far 
as  the  same  affects  the  value  of  the  farm,  or  instructions  con- 
cerning danger  from  fire  to  buildings,  fences,  timber^  or  crops 
upon  the  remainder  of  the  land,  in  so  far  as  it  depreciates  the 
value  of  the  property,  ought  not  to  be  given  unless  there  is  evi- 
dence introduced  in  the  case  upon  which  to  found  such  instmc- 
tions.  In  this  case  there  is  scarcely  any,  and  perhaps  we  may 
say  no,  evidence  tending  to  show  any  special  facts  of  deprecia- 
tion in  the  value  of  the  property  from  danger  from  fire  or  from 
danger  to  stock. 

Chief  Justice  Shaw,  in  Proprietor  v.  Railroad  Corp.,  10  Cush. 
385,  expressed  the  opinion  that  danger  from  fire  may  enter  into 
the  estimate  of  damages,  if  the  danger  be  "  imminent  and  appre- 
ciable." Where,  however,  the  house  and  other  buildings  <mi  the 
premises  are  distant  from  the  right  of  way,  and  beyond  real 
danger  from  the  operation  of  the  road,  no  compensation  for  dan- 
ger from  fire  to  those  buildings  should  be  allowed.  If  crops  or 
any  improvements  are  in  such  close  proximity  to  the  railroad  as 
to  render  danger  from  fire  "imminent  and  appreciable/*  then  of 
course  this  matter  should  be  considered.  WebbeV  v.  Railroad 
Co.,  2  Mete.  147  ;  Hatch  v.  Railroad  Co.,  18  Ohio  ^.  92.  The 
danger  of  exposure  of  buildings,  fences,  timber,  or  crops  from 
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fire  IS  an  entirely  different  question  from  that  involved  in  its  de- 
struction by  fire  without  fault  of  the* company.  In  the  one  case, 
while  the  risk  or  exposure  may  somewhat  decrease  the  value  of 
the  property,  and  is  a  legitimate  consideration  for  what  it  may 
be  worth  in  fixing  the  compensation  to  the  owner,  in  the  other 
case  the  destruction  of  buildings,  fences,  timber,  or  crops  by  fire 
is  a  field  of  inquiry  so  remote  and  contingent  as  to  be  without 
and  beyond  any  range  of  damages  known  to  the  law.  Lance  v. 
Railroad  Co.,  57  Iowa,  636. 

In  this  case  it  appears  from  the,  evidence  that  there  was  a 
house  and  barn  somewhere  upon  the  farm ;  but  we  cannot  tell 
from  the  evidence  how  near  they  were  to  the  railroad  or  right 
of  way.  Very  little  is  testified  to  about  any  crops  upon  the  farm 
along  or  in  the  vicinity  of  the  right  of  way.  No  evidence  was 
offered  tending  to  show  a  decrease  in  the  rental  value  or  increase 
of  the  cost  of  insurance  of  the  property,  whereby  it  was  depreci- 
ated by  reason  of  danger  from  fire  from  passing  trains.  If  in- 
structions regarding  danger  from  fire  to  buildings,  crops,  etc., 
were  deemed  necessary,  evidence  should  have  been  offered  show- 
ing all  the  facts  in  regard  to  the  situation  of  the  property  and  im- 
provements relative  to  the  railroad.  The  distance  from  the  road 
to  which  the  danger  from  fire  extends  might  also  have  been 
shown.  Again,  if  special  instructions  were  deemed  important 
concerning  the  increased  risk  or  probability  of  stock  upon  the 
premises  being  accidentally  killed  or  injured,  then  evidence 
should  have  been  offered  that  the  farm  or  land  was  used  for 
stock  purposes,  or  that  it  was  specially  adapted  for  those  pur- 
poses. If  a  railroad  runs  through  a  farm  used  for  agricultural 
purposes  only,  or  runs  through  a  lot  in  a  city  or  village,  where 
stock  are  not  kept,  an  instruction  concerning  the  danger  to  which 
the  stock  upon  the  property  will  be  exposed,  would  be  mislead- 
ing and  erroneous.  In  the  absence  of  evidence  tending  to  show 
danger  from  fire  or  danger  to  stock,  special  instructions  asking 
the  jury  to  consider  these  things  should  not  be  given.  In  this 
state,  the  necessity  of  showing  special  facts  upon  which  to  base 
instructions  concerning  exposure  to  fire  and  danger  to  stock  by 
the  operation  of  a  railroad  are  more  important  than  in  many 
states,  because  in  this  state  a  railroad  company  is  not  only  re- 
sponsible for  all  fires  which  occur  through  the  negligence  of  the 
company,  its  servants,  or  employees,  but  the  statute  makes  the 
setting  out  such  fires  in  the  operation  of  a  TddXrodid  prima  facie 
evidence  of  negligence  on  the  part  of  the  company.  Section  loi, 
c.  84,  Comp.  Laws  1885  ;  Railroad  Co.  v.  KregtlOf  supra.  In  this 
state  railroad  companies  are  responsible  to  the  land-owner  or  oc- 
cupant for  all  injuries  negligently  done  to  stock  by  the  company, 
its  servants,  or  employees ;  and  are  also  liable  for  all  injuries  to 
stock  caused  by  the  road   not  being  fenced  through  the  land. 
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Sections  28,  30,  34,  c.  84,  Comp.  Laws  1885.  There  is  therefore 
only  the  risk  or  exposure  by  fire,  and  the  risk  or  exposure  of 
stock,  to  be  considered,  when  such  risk  or  exposure  occurs  with- 
out fault  or  negligence  on  the  part  of  the  railroad  company.  As 
to  what  particular  questions  of  fact  should  have  been  submitted 
to  the  jury,  see  Railroad  Co.  v.  Fechheimer,  36  Kan.  45 ;  Rail- 
way Co.  V.  Hawk,  39  Kan.  638. 

For  the  errors  referred  to,  the  judgment  of  the  district  court 
will  be  reversed  and  the  cause  remanded  for  a  new  trial ;  all  the 
justices  concurring. 

Eminent  Domain — Assessing  Damages— Benefits — As  to  setting  off  bene- 
fits derived  a<4ainst  damages  sustained  in  the  appropriation  of  private  prop- 
erty under  the  power  of  eminent  domain,  see  a  full  collection  of  tlie 
cases,  ante,  Whitley  v.  Mississip[)i,  W.  P.  &  B.  R.  Co.,  and  note. 

Same — Evidence— Opinion  evidence.— In  the  estimation  of  damages  sus- 
tained by  a  land-owner,  see.  post,  Sigafoos  v.  Minneapolis,  L.  &  M.  R. 
Co.,  and  note  ;  Wichita  Sl  W.  R.  Co.  v.  Kuhn,  33  Am  &  Eng.  R.  R.  Cas. 
159,  note  161. 

Same — Elements  of  Damages — Danger  from  Fire. — As  to  the  elements  of 
damages,  see,  ante^  Kansas  City,  C.  5  S.  R.  Co.  v.  Story,  and  note ;  Cen- 
tralia  &  C.  R.  Co.  v.  Brake,  and  note. 


Thomson 

V, 

SEBASTICOOK  AND  MOOSEHEAD  R.  Co. 

(Maine  Supreme  Judicial  Court,  December  10,  1888.) 

Eminent  Domain — Damages — Obstructing  Flow  of  Water. — In  a  proceed- 
ing for  damages  sustained  by  the  location  of  a  railroad  upon  the  com- 
plainant's land,  where  the  issue  is  whether  lands  are  naturally  wet,  it  is 
competent  for  the  complainants  to  show  that  the  obstruction  of  a  free 
'  passage  of  the  water  from  the  lands  is  caused  by  the  temporary  filling  up 
of  a  brook  with  rocks. 

Same— Permanent  Obstructions — Instructions. — An  instruction  to  the 
jury  excluding  from  their  consideration  all  evidence  of  permanent  obstruc- 
tions to  the  flow  of  water  from  the  land,  and  charging  them  that  evidence 
of  mere  temporary  obstructions  carried  there  accidentally  or  otherwise 
would  be  proper  proof  for  their  consideration  of  the  real  nature  of  tlie 
land,  is  correct. 

Exceptions  from  Supreme  Judicial  Court. 

Appeal  from  the  award  of  coun!:y  commissioners  for  damages 
sustained  by  the  complainant  in  the  location  of  defendant's  rail- 
road over  her  land.     At  the  trial  the  complainant  claimed  that 


Digitized"  by 


Google 


i:MlNENT  DOMAIN  — DAMAGES  — OBSTKUCTION.  665 

the  land  taken  was  valuable  for  l^uilding-lots,  but  the  defendant 
claimed  that  it  was  unfit  for  that  purpose,  by  reason  of  the  water 
standing  thereon  during  a  portion  of  the  year.  The  complain- 
ant thereupon  offered  to  prove  that  the  standing  water  was 
caused  by  obstructions  in  a  drain  passing  under  defendant's 
railroad,  and  by  the  location  of  another  railroad.  The  court 
ruled  that  the  complainant  could  not  prove  a  permanent  ob- 
struction to  the  flow  of  the  water  there,  but  subsequently  evi- 
dence covering  the  same  point  was  admitted  without  objection. 
The  court  instructed  the  jury  as  follows :  "  It  is  said  that  the 
land  itself  is  not  wet  or  flowed  naturally  to  any  considerable 
depth ;  but  what  flowing  is  there,  or  mainly  caused,  is  by  virtue 
of  some  obstructions  which  were  put  in  in  past  time.  All  per- 
manent obstructions  I  excluded,  for  this  simple  reason :  If  this 
railroad  was  bound  to  pay  for  this  land  as  good  land,  when  it 
was  made  bad,  unvaluable  for  the  parties,  by  some  other  person, — 
for  instance,  the  Maine  Central  R.  not  putting  their  culvert 
right, — then  they  could  get  pay  for  their  land  twice,  because 
they  would  have  a  perfect  remedy  against  the  person  who  made 
the  obstruction;  and  if  they  could  have  another  remedy,  it 
would  give  them  double  pay.  But,  whether  their  remedy  is 
good  or  not,  this  corporation  is  not  bound,  directly  or  indirectly, 
to  pay  for  any  wrong  done  by  any  other  person  or  any  other 
corporation ;  but  what  would  be  a  mere  temporary  obstruction, 
carried  there  accidentally  or  otherwise,  would  be  proper  to 
prove  to  a  jury  as  to  the  real  nature  of  the  land,"  etc.  Verdict 
in  favor  of  the  complainant,  who  alleged  exceptions  to  the  exclu- 
sion of  the  evidence  and  the  preceding  instructions  to  the  jur>v 

Brown  &  Johnson  and  5.  5.  Hackett  for  complainant. 

J.  O.  Bradbury  and  Merrill  &  Coffin  for  respondent. 

Peters,  CJ. — If  the  rulings  and  instructions  are  correctly 
interpreted  by  the  plaintiff's  counsel,  they  were  wrong.  The 
question  of  the  case  is  not  very  clearly  presented. 
But  with  the  burden  of  the  plaintiff  to  show  that  he  S^lud?***^ 
has  been  aggrieved,  we  are  inclined  to  believe  that 
his  position  is  not  sustained.  The  matters  in  controversy  were 
more  fully  explained  by  the  judge  in  the  reported  charge  than 
the  exceptions  present  to  us.  An  issue  of  fact  in  the  case  was,, 
whether  the  land  taken  by  the  defendant  road  was  naturally  wet 
land  or  not,  the  evidence  showing  that  water  stood  upon  it  for 
quite  a  period  during  the  year.  The  defendants  contended  that 
the  wet  condition  of  the  land  was  its  natural  condition,  or,  what 
would  be  of  the  same  effect  as  between  the  parties  to  this  litiga- 
tion, was  caused  by  certain  legitimate  obstructions  of  a  perma- 
nent character  put  on  the  plaintiff's  land  by  another  railroad, 
the    Maine  Central  R.,  which    prevent  the  free  flowing  of  the 
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surface-water  from  her  land.  J^o  counteract  this  position,  the 
plaintiff  contended  that  the  obstruction  to  a  free  passage  of  the 
water  from  her  land  was  caused,  not  by  the  Maine  Central 
R.  bed,  but  by  a  person  filling  up  a  brook  with  rocks,  while 
clearing  a  parcel  of  land,  at  a  point  below  that  railroad,  so  that 
the  brook  would  at  times  flow  the  water  back  through  a  culvert, 
under  the  railroad,  upon  her  land.  An  objection  was  made  to 
the  evidence  showing  this  contention,  and  the  objection  was 
sustained.  It  should  not  have  been.  The  rocks  in  the  brook 
were  not  a  permanent  obstruction,  and  the  owner  above  could 
have  gone  below  and  rightfully  removed  them  from  this  natural 
water-passage,  in  order  to  prevent  the  incubus  of  water  upon  her 
land.  But  this  error  in  the  ruling  was  aftewards  obviated  by 
the  witness  going  on,  at  a  later  point  in  his  examination,  and  ex- 
plaining the  matter  fully,  without  encountering  objection. 

The  judge,  in  his  charge,  properly  made  a  distinction  between 
permanent  and  temporary  obstructions,  taking  the 
PeraiMMtob-  position,  substantially,  that  any  permanent  injury  to 
Ta^rmwiTf"'  ^^^^  land  caused  by  the  rightful  use  of  it  by  the  Maine 
Taisft.  Central  road  should  be  considered  as  an  impairment 

of  its  value,  which  would  lessen  the  damage  other- 
wise to  be  paid  by  the  defendants.  Some  of  the  confusion  in 
the  case  was  evidently  owing  to  the  counsel  for  the  defendant 
objecting  to  the  admission  of  evidence  touching  permanent 
obstructions,  when  he  would  have  much  better  allowed  its 
introduction,  as  the  very  argument  that  the  value  of  the  land 
taken  must  thereby  be  less.  .Though  it  may  be  doubtful 
whether  the  jury  fully  understood  the  points  at  issue  between 
counsel  in  the  case,  there  is  a  failure  to  show  that  the  presiding 
judge  committed  any  error,  or  that  the  exceptions  should  be 
sustained.     Exceptions  overruled. 

Walton,  Danforth,  VirgixN,  Emery,  and  Haskell,  JJ., 
concurred. 

Eminent  Domain— Surfaee*#aters — Obstructing  Flow. — For  a  full  discus- 
sion of  the  question  of  surface-waters,  and  the  obstruction  of  the  flow  of 
the  same,  see  Philadelphia,  W.  &  B.  R.  Co.  v,  Davis  (Md.),  34  Am.  & 
Eng.  Corp.  Cas.  143,  and  note,  and  6  Am.  &  Eng.  Encyc  of  L.,  tit. 
Eminent  Domain,  VIII,  c,  (2),  p.  559. 
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Leroy  and  Western  R,  Co. 

V. 

Hawk. 

{Kansas  Supreme  Court,  July  7,  1888.) 

Cmfnent  Domain— Compensation— Elements  of  Damages — Submission  to 
Juryi — ^Tlie  jury  may  be  interrog^ated  as  to  any  particular  element  of  the 
€lamages  suffered  by  reason  of  the  construction  of  a  railroad  over  a  tract 
of  land  ;  but  a  refusal  to  submit  a  question  asking  the  jury  to  state  all  the 
elements  or  sources  of  damages,  and  the  amount  allowed  for  each,  is  not 
error. 

Same — ^Compensation— Evidence  of  Value— Opinion  Evidencot— A  farmer 
who  resides  in  the  vicinity  of  farming-land,  who  is  acquainted  with  its 
situation  and  quality,  its  advantages  and  disadvantages,  and  who  states 
that  he  knows  its  market  value,  is  competent  to  give  an  opinion  in  regard 
to  what  the  value  is,  although  he  may  not  have  been  engaged  in  buying 
or  selling  land,  and  although  such  opinion  is  not  based  on  the  prices  paid 
upon  actual  sales  of  that  or  similar  land. 

Error  to  District  Court  of  Sumner  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Geo,  R.  Peck^  A,  A.  Hurd,  and  O.  J.  Wood  for  plaintiff  in  error. 

Haughey  &  McBride  for  defendant  in  error. 

Johnston,  J. — This  action,  was  brought  to  the  district  court 
of  Sumner  county  on  appeal  by  Rachel  A.  Hawk  from  the  re- 
port of  the  commissioners  appointed  by  the  judge  of 
the  district  court  of  that  county  to  condemn  a  right 
of  way  for  the  Leroy  &  Western  R.  Co.  through  a  portion  of 
Sumner  county,  and  across  an  8o-acre  tract  of  land  belonging  to 
Rachel  A.  Hawk.  The  commissioners  had  reported  that  appel- 
lant would  suffer  damages,  by  reason  of  the  construction  of  the 
road  through  her  premises,  in  the  sum  of  $164;  and  at  a  trial, 
which  was  had  with  a  jury  on  December  18,  1886,  there  was  a 
verdict  assessing  the  appellant's  damages  at  $700.  A  motion 
lor  a  new  trial  was  overruled,  and  judgment  entered  upon  the 
verdict.  The  railway  company  has  removed  the  cause  to  this 
court,  and  asks  a  reversal  upon  three  grounds — (i)  error  in  re- 
fusing to  submit  certain  special  questions ;  (2)  in  permitting  in- 
competent witnesses  to  testify  as  to  the  value  of  the  land ;  (3) 
#n  giving  improper  instructions  to  the  jury. 

The  court  refused  to  submit  the  question,  •*  How  much  was 
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the  damage  to  the  farm  by  reason  of  the  water  in  the  ditch^ 
Eienentnof  thereby  Causing  the  adjacent  land  belonging  to  the 
damage-gnb-    plaintiff  to  cave  in?"     The  question  was  not  war- 

nlBSiOU  Of*^  111  rrt-i  .. 

qnefitionto  ranted  by  the  testimony  offered  m  the  case,  and  its 
Jury.  refusal  was  not  erroneous.     The  court  was  further 

requested  to  submit  to  the  jury  the  question,  "What  damage 
resulted  to  the  farm  by  reason  of  the  scaring  of  stock  by  the 
company's  cars?"  But  this  was  properly  denied,  as  the  jury 
were  charged  that  they  had  no  right  to  take  into  consideration, 
in  their  estimate  of  damages,  any  risks  which  the  appellant 
might  incur  in  the  way  of  scaring  her  stock  and  teams,  as  such 
damages  were  speculative  only.  The  third  question  refused, 
and  about  which  complaint  is  made,  was:  "What  are  the  sev- 
eral elements  or  sources  of  the  damages  which  make  up  the 
aggregate  to  the  answer  to  special  question  No.  lo?  and  how 
much  of  said  aggregate  is  made  up  by  each  of  said  elements  or 
sources  of  damage?"  Finding  No.  lo,  referred  to,  is:  "How 
much  damage  to  the  land  by  reason  of  the  inconvenience  for 
farming  and  using  and  occupying  such  land  was  caused  by  the 
building  of  said  railway  through,  over,  and  across  said  land  ? 
Answer.  $380."  This  method  of  questioning  a  jury  would  serve 
no  good  purpose,  and  is  not  permissible.  A  party  desiring  spe- 
cial findings  should  submit  particular  questions  instead  of  gen- 
eral ones,  and  should  not  leave  the  jury  to  analyze  and  sepa- 
rately state  the  constituent  elements  of  the  damage  suffered. 
The  jury  may  be  interrogated  as  to  any  particular  element  about 
which  there  was  testimony  offered  ;  but  to  require  them  to  dis- 
tinguish and  describe  all  the  sources  of  damage,  and  the  amount 
allowed  for  each,  would  probably  result  in  confusion,  delay,  and 
uncertainty.  Such  a  procedure  [s  not  within  the  purpose  of 
the  statute,  and  has  already  been  disapproved  of  by  this  court- 
Railway  Co.  7\  Paul,  28  Kan.  816;  Foster  7'.  Turner,  31  Kan.  58. 
The  next  objection  is  that  the  opinions  of  incompetent  wit- 
nesses, as  to  the  market  value  of  the  land,  were  received.    These 

witnesses  were  farmers  living  in  the  neighborhood  of 
d«!*n"'**"  V*'  ^^^  '^^^  ^^  question,  well  acquainted  with  its  situa- 
vtUe.  *  **        ^ion  a"d  fertility,  its  advantages  and  disadvantages, 

and  they  were  therefore  qualified  to  state  their  opin- 
ions in  regard  to  its  value  before,  and  after,  the  railroad  was  con- 
structed through  it.  This  is  not  a  question  of  science  or  skill, 
requiring  expert  testimony,  but  it  falls  within  one  of  the  excep- 
tions to  the  rule  excluding  mere  opinions  of  ordinary  witnesses. 
It  is  not  necessary  that  the  witnesses  shall  be  engaged  in  buying 
and  selling  land,  nor  that  they  should  have  knowledge  of  an 
actual  sale  of  that  or  similar  land,  to  make  them  competent,  A 
farmer  living  in  the  vicinity  is  presumed  to  be  familiar  with 
and  to  know  the  value  of  farm  lands;  and  there  can  be  no  doubt 
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of  his  competency  when  it  is  shown  that  he  knows  the  situation 
and  character  of  the  land,  its  productiveness  and  availability  for 
use,  and  who  further  states  that  he  knows  the  value  of  the  same, 
as  did  the  witnesses  in  the  present  case.  Railway  Co.  v.  Allen,. 
24  Kan.  33  ;  RobertsonT^  Knapp,  35  N.  Y.  91  ;  Railroad  Co.  v, 
Henry,  79  111.  290;  Railroad  Co.  v.  Bunnell,  81  Pa.  St.  425; 
Railroad  Co.  v.  Pearson,  35  Cal.  247 ;  Railway  Co.  7k  Warren,  12 
Pac.  Rep.  641  ;  3  Suth.  Dam.  463 ;  Lawson  Exp.  Ev.  435. 

The  final  objection  made  to  a  portion  of  the  charge  given  to 
the  jury  is  not  available.  No  exception  to  the  instruction  was 
taken  at  the  trial,  nor  does  the  record  disclose  that  there  was  an 
exception,  either  general  or  special,  to  any  portion  of  the  charge ; 
and  hence  its  correctness  is  not  now  open  to  inquiry.  We  find 
no  error  in  the  record,  and  therefore  will  affirm  the  judgment  of 
the  district  court.  * 

All  the  justices  concurring. 

Eminent  Domain— Elements  of  Damage. —As  to  the  elements  of  damage 
to  private  property  tai^en  under  an  exercise  of  the  power  of  eminent  do- 
main, see,  anU,  Dowd  v.  Mason  City  &  F.  D.  R.  Co.,  633,  and  note,  637. 

Upon  an  issue  of  the  damages  to  land  taken  by  a  railway  company, 
questions  as  ta  whether  the  land  taken,  by  reason  of  its  poverty,  was  not 
left  vacant  after  the  surrounding  lands  had  been  pre-empted,  and  if  it  was 
not  reputed  to  be  the  poorest  land  in  the  neighborhood,  were  asked  upon 
cross-examination  of  a  witness  for  the  owner.  HM,  that  the  exclusion 
of  such  testimony,  if  error,  was  cured  by  the  subsequent  testimony  of  the 
witness  that  the  land  was  not  in  fact  the  poorest ;  also  that  the  jury  may, 
in  such  case,  be  interrogated  as  to  any  particular  element  of  the  damages 
suffered  by  reason  of  the  construction  of  the  road  over  the  land ;  but  a 
refusal  to  submit  questions  asking  (he  jury  to  state  all  the  elements  of 
damage,  and  the  amount  allowed  for  each,  is  not  error.  Leroy  v.  Mollis, 
(Kan.),  18  Pac.  Rep.  947.  following  Railway  Co.  v.  Hawk,  an/e,  943, 
and  Railway  Co.  v.  Crum,  an/e,  944. 

The  supreme  court  of  Iowa  held,  in  the  case  of  Cox  ?/.  Mason  City  &  F. 
D.  R.  Co.,  41  N.  W.  Rep.  475.  that  where  a  railroad  is  located  across  a 
block  of  land  in  a  town  site,  which  has  been  platted  into  lots,  the  measure 
of  damages  to  the  owner  of  the  block  is  the  difference  in  the  value  of  the 
whole  block  before ,  and  after,  the  location,  and  not  merely  the  difference 
in  the  value  of  the  lots  over  which  the  road  actually  passes. 

For  a  full  discussion  of  the  Question  of  diminution  in  value  of  property 
not  taken,  see,  ante,  Chicago,  K.  &  N.  R.  Co.  v.  Wiebe.  642,  and  note,  647. 


Digitized  by 


Google 


468         GALYKSTOir   WHABF  00.    9.    GULF,    ETC.,    B.   CO. 


Galveston  Wharf  Co. 

V. 

Gulf,  Colorado  and  Sante  Fe  R.  Co. 

{Texas  Supreme  Court,  January  i8,   1889.) 

Eminent  Domain — Pleading— Exception.~In  an  action  against  a  railroad 
company  for  use  and  occupation  of  lands,  an  answer  in  reconvention  or 
justification  was  filed,  describing  the  property,  alleging  that  it  was  neces- 
sary to  the  company's  use  that  it  had  tendered  the  plaintiff  the  value 
thereof,  and  praying  that  the  same  be  condemned,  is  subject  to  exception 
as  not  the  proper  proceeding  for  the  appropriation  of  lands. 

Same — Trespass— Use^ — Where  one  by  mistake  occupies  the  land  of 
another  without  his  consent,  the  Jaw  will  not  imply  a  contract  to  pay  the 
owner  such  sum  for  the  use  as  he  has  notiHed  the  trespasser  he  will  be 
charged  therefor  during  the  time  he  occupies  the  same. 

Same — IMeasure  of  Damages.— In  such  a  case  the  proper  measure  of 
damages  is  what  the  owner  could  have  leased  the  premises  for  if  the  de- 
fendant had  not  inadvertantly  occupied  it. 

Appeal  from  District  Court  of  Galveston  Count> . 

Action  by  the  Galveston  Wharf  Co.  against  the  Gulf,  Colorado 
&  Santa  F6  R.  Co.,  for  use  and  occupation.  From  the  judgment 
of  the  district  court,  plaintiff  appeals.  Facts  set  forth  in  the 
opinion. 

Wlieeler  &  Rhodes  and  C  L,  Cleveland  for  appellant. 

GresJtam^  Jones  &  Spencer  for  appellee. 

Gaines,  J.— The  Gulf,  Colorado  &  Santa  F^  R.  Co.  having 
^^^^^  laid  its  track  across  the  corner  of  a  lot,  in  the  city  of 

Galveston,  belonging  to  the  Galveston  Wharf  Co., 
and  erected  certain  buildings  thereon,  the  latter  brought  suit 
against  the  former  to  recover  foi*  the  use  and  occupation  of  the 
property,  alleging  a  contract  to  pay  $100  per  month  rent.  The 
defendant  company  pleaded- a  general  denial;  and  also  pleaded 
in  reconvention  that  the  property  (describing  it)  was  necessar>* 
to  its  uses,  and  that  it  had  tendered  the  plaintiff  the  value  there- 
of (stating  the  sum),  and  prayed  that  the  property  be  con- 
demned. The  plaintiff  recovered  for  the  use  of  the  property  a 
less  sum  than  it  claimed,  and  there  was  also  a  judgment  for  the 
defendant  condemning  the  property  to  its  use,  and  awarding  to 
the  plaintiff  the  value  thereof  as  found  by  the  jury.  The  plain- 
tiff appeals. 
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The  first  question  presented  is  as  to  the  power  of  the  court  to 
enter  a  judgment  of  condemnation  in  this  proceed-  j^rfaiwetio 
ing.  In  Railway  Co.  v.  Benitos,  59  Tex.  326,  it  is  or4i»triet  * 
said  that  "  It  is  held  by  the  great  weight  of  au-  «>«r^-*ifii4- 
thority  that,  when  a  statute  provides  a  tribunal  and  [J^****** 
mode  of  procedure  by  which  property  may  be  con- 
demned to  a  public  use,  such  tribunal  has  exclusive  jurisdiction^ 
and  that  the  person  or  corporation  to  whom  the  statute  gives 
the  right  to  institute  a  proceeding  to  condemn  land  cannot  re- 
sort to  any  other."  Following  this  doctrine,  it  was  decided  by 
the  commission  of  appeals,  in  an  opinion  adopted  by  this  court, 
that  property  could  not  be  condemned  for  public  use  in  the  dis- 
trict court  in  a  suit  of  this  character.  Railway  Co.  v.  Poin- 
dexter,  70  Tex.  98.  As  authority  for  holding  that  the  court 
below  erred  in  not  sustaining  the  exceptions  to  so  much  of  de- 
fendant's answer  as  sought  to  condemn  the  land,  the  case  cited 
is  precisely  in  point.  The  appellant  company  there  bad  been 
sued  in  the  court  below  by  the  owners  of  a  certain  tract  of  land 
covered  by  its  line  of  road,  to  recover  the  land  upon  which  the 
roadbed  was  constructed  and  the  right  of  way  claimed.  The 
company,  in  its  answer,  prayed  that,  in  the  event  that  the  plain- 
tiffs should  be  held  entitled  to  recover,  the  right  of  way  should 
be  condemned  in  that  suit,  and  its  value  assessed ;  and  it  hacj 
judgment  accordingly.  This  was  held  error,  and  that  the  disr 
trict  court  had  no  jurisdiction  to  hear  and  determine  the  plea 
for  the  condemnation  of  the  land.  The  only  distinction  between 
the  two  cases,  so  far  as  the  point  under  consideration  is  con- 
cerned, is  that  in  the  former  case  the  condemnation  of  an  ease- 
ment only  was  sought,  while  in  this  the  defendant  asked  the 
condemnation  of  the  fee.  But  the  statute  provides  the  same 
mode  of  procedure  for  condemning  the  fee  as  for  condemning 
the  right  of  way,  and  therefore  the  principle  applicable  to  the 
two  cases  is  the  same.  Rev.  St.  arts.  4180,  4194,  4206.  The 
exceptions  to  defendant's  special  answer  should  have  been  sus- 
tained, but  it  is  due  to  the  learned  judge  who  tried  the  case 
below  to  say  that  at  the  time  of  the  trial  the  opinion  in  Railway 
Co.  V.  Poindexter,  above  cited,  had  not  been  delivered.  The 
other  assignments  of  error  which  relate  to  this  branch  of  the 
case  need  not  be  considered. 

In  reference  to  the  rents,  the  evidence  showed  that  the  defend- 
ant company  appropriated  plaintiff's  land  by  mistake.     In  188 J 
the  wharf  company  dircovered  that  the  railroad  com- 
pany was  in  possession  of  its  land,  and  thereupon  the     J^^*^~ 

4.  r^L  i-r  ..^       ^i_  Contract  to 

secretary  of  the  wharf  company  wrote  to  the  presi-     payforooo. 
dent  of  thcVailroad  company,  demanding  rent  at  the 
rate  of  $100  per  month,  and  presenting  a  bill,  but  received  no 
reply.     He  wrote  again  a  short  time  afterwards,  notifying  the 
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railroad  company  that,  if  it  continued  to  occupy  the  premises,  it 
would  be  charged  $ioo  per  month.  In  1886  the  general  mana- 
ger,  to  whom  a  bill  for  rent  at  $100  per  month  had  been  pre- 
sented, wrote,  declining  to  pay  it,  because  it  was  exorbitant.  The 
secretary  of  the  plaintiff  company  presented  defendant  company 
a  bill  for  $100  rent  at  the  end  of  every  month,  but  none  of  them 
were  paid.  The  plaintiff  asked  the  court  to  give  a  charge  which 
embraced  this  instruction:  "And  you  are  further  charged  that, 
if  you  find  from  the  evidence  that  the  defendant  used  and  occu- 
pied the  plaintiff's  property  for  the  period  claimed,  and  that 
there  was  no  express  understanding  as  to  rent  or  compensation, 
but  that  the  plaintiff  charged  rent  therefor  at  the  rate  of  $100 
per  month,  and  rendered  and  delivered  monthly  bills  for  such 
charge  of  $100  per  month,  monthly  to  defendant,  and  that  de- 
fendant received  these  bills  monthly,  and  made  no  objection 
thereto,  and  continued  to  use  and  occupy  said  property  after 
such  notice  of  said  charge,  then  you  are  charged  that,  under 
these  circumstances,  the  law  implies  a  contract  on  the  part  of 
defendant  to  pay  such  sum,  and  your  verdict  should  be  for  plain- 
tiff for  such  sum  per  month  for  the  number  of  months  that  it 
has  been  shown  by  the  evidence  the  defendant  occupied  said 
premises  after  such  notice."  The  court  refused  this  charge,  and 
its  refusal  is  assigned  as  error.  We  think  the  court  did  not  err 
in  refusing  the  instruction.  A  contract  necessarily  requires  the 
consent  of  both  parties,  except  in  a  small  group  of  cases  where 
the  law  implies  the  consent  of  the  party  sought  to  be  charged  ; 
but  the  occupation  of  land  without  the  consent  of  ihe  owner  is 
not  one  of  this  class.  See  Bish.  Cont.  c.  8.  The  rule  is  not 
changed  where  the  owner  notifies  the  trespasser  that  unless  he 
gives  up  the  possession,  he  will  be  charged  rent  at  a  certain  rate. 
To  so  hold  would  be  to  decide  that  the  owner  of  the  land,  by 
giving  notice  to  the  trespasser  that  he  must  pay  rent  or  abandon 
the  premises,  could  change  the  relation  of  the  parties,  and  of  his 
own  motion  make  them  landlord  and  tenant.  Not  only  this, 
but,  by  fixing  the  amount  of  rent  to  be  paid,  he  could  recover  in 
his  action  a  sum  not  agreed  upon  by  the  occupant,  but  arbitrar- 
ily fixed  by  himself.  In  cases  of  this  character,  in  order  to  re- 
cover rent,  technically  as  such,  there  must  be  an  agreement  to 
pay  the  rent,  to  which  the  minds  of  both  parties  have  assented. 
In  the  absence  of  direct  proof  of  an  express  agreement,  an  agree- 
ment maybe  established  by  circumstances;  but  they  must  be 
such  as  to  evidence  the  belief  that  it  was  consented  to  by  the 
parties  to  it.  Such  being  the  law  in  reference  to  the  assignment 
under  consideration,  it  is  sufficient  to  say  that  the  charge  given 
by  the  court  went  as  far  as  the  plaintiff  had  the  right  to  demand* 
and  no  further  instruction  was  necessary. 
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It  is  also  assigned  that  the  court  erred  in  refusing  to  grant  a 
new  trial  on  the  ground  that  the  evidence  did  not 
warrant  a  verdict  for  the  sum  awarded  by  the  jury.  SeMurTof. 
Upon  the  question  of  the  value  of  the  use  and  accu- 
pation  of  the  premises,  the  evidence  was  conflicting.  One  wit- 
ness swore  that  the  value  was  $ioo  per  month  for  railroad  pur- 
poses. Another  put  it  as  low  as  $20,  but  did  not  know  what  it 
was  worth  for  railroad  purposes.  We  fail  to  see  any  reason  why 
it  was  worth  more  because  a  railroad  might  desire  to  use  it  than 
if  an  individual  wanted  it.  It  does  not  appear  that  any  railroad 
company  other  than  the  defendant  could  have  made  use  of  the 
property.  It  seems  to  us  the  proper  measure  of  plaintiff's  dam- 
ages was  wlipt  the  plaintiff  could  have  leased  it  for  if  the  defend- 
ant had  not  inadvertently  occupied  it,  and  that,  if  the  jury 
believed  the  witness  who  last  testified  as  to  the  value,  they  gave 
an  ample  compensation.  We  cannot  say  that  the  damages  are 
manifestly  too  small;  and  therefore  the  verdict  should  stand. 

The  judgment  will  be  reversed,  and  here  rendered  for  the 
plaintiff  below  for  the  amount  found  by  the  jury  as  damages  for 
the  use  and  occupation  of  the  premises,  and  also  for  the  plaintiff 
against  the  defendant  on  its  plea  in  reconvention.  The  appellee 
will  pay  all  costs  in  this  court  and  the  court  below. 

Eminent  Domain — IVIeasure  of  Damagesi — As  to,  see,  ante^  Wabash  St.  L. 
A  P.  R.  Co.  V,  McDougal,  and  note ;  Doud  z/.  Mason  City  &  F.  D.  R.  Co. 


Le  Roy  and  Western  R.  Co. 

Butts. 

{Kansas  Supreme  Court,  Novetnber  10,  1888.) 

Eminent  Domain — Compensation— Evidence — Deciaration  of  Owner. — In 

an  action  by  piaintiff  to  recover  damages  for  the  appropriation  of  ariglitof 
way  through  his  farm  by  defendant,  the  declarations  of  plaintiff,  made  at 
the  time  of  the  appropriation,  are  competent,  and  can  be  offered  as  original 
evidence,  without  calling  plaintiff's  attention  to  the  same. 

Same— Crowing  Crop— Market  Value. — Where  wheat  in  the  millc, grow- 
ing in  a  field,  is  talcen,  evidence  of  the  marlcet  value  of  wheat  in  the  near- 
est market,  with  the  usual  cost  of  harvesting  and  marketing  it,  is  compe- 
tent evidence  tending  to  show  the  value  of  the  growing  crop. 

Commissioners'  decision.  Error  to  District  Court,  Sumner 
County.     Herrick,  Judge. 

Action  by  S.  J.  Butts  to  recover  damages  against  the  Le  Roy 
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&  Western  R.  Co.  for  a  right  of  way.     Defendant  tn^in^fs  error 

to  a  judgment  for  the  plaintiff. 

Geo,  R.  Peck,  A.  A.  Htird,  and  O.  J,  Wood  for  plaintiff  in  error. 
McDonald  &  Parker  for  defendant  in  error. 

Holt,  C. — Upon  an  appeal  from  condemnation  proceedings  the 
plaintiff  below  filed  his  petition  in  the  district  court 
**  **  of  Sumner  county,  alleging  therein  that  he  was  the 

owner  of  a  certain  farm  in  that  county,  containing  about  404.24 
acres ;  that  through  it  the  railroad  company  condemned  its  right 
of  way,  taking  a  strip  lOO  feet  wide,  and  containing  about  9  14' 
acres ;.  that  it  was  of  the  value  of  $50  per  acre ;  and  that  the 
construction  of  the  road  through  the  farm  lessened  its  value  for 
farm  purposes  to  the  amount  of  $3234,  in  addition  to  the  value 
of  the  land  actually  taken.  Trial  was  had  in  December,  1886, 
and  a  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  ^796.85. 
The  defendant  brings  the  case  here  for  review.  The  errors 
complained  of  which  we  shall  notice,  arose  upon  the  rulings  of 
the  court  on  the  introduction  or  rejection  of  testimony.  The 
plaintiff,  to  support  his  action,  testified  that  the  value  of  the 
entire  tract  was  $50  an  acre  before,  and  $41  immediately  after, 
the  right  of  way  was  taken  by  the  railroad  company.  Other 
witnesses  testified  to  nearly  the  same  values.  The  defendant, 
in  introducing  its  evidence,  asked  each  of  the  com- 
^"[■^*j"  missioners  appointed  by  the  judge  of  the  district 
of  owtter.*""  court  what  the  plaintiff  told  them,  at  the  time  of  the 
cortdemnation,  the  land  was  worth  per  acre.  The 
court  refused  to  allow  them  to  answer.  In  this  the  court  erred. 
The  plaintiff  claims  this  was  impeaching  evidence,  and  as  the  de- 
fendant, while  on  the  witness-stand,  had  not  been  interrogated 
concerning  his  statements  to  either  of  the  commissioners,  there- 
fore it  was  not  admissible;  but  this  evidence  was  admissible  for 
another  ground  than  that  of  impeachment.  It  was  the  admission 
of  a  party  to  the  suit,  and  was  original  evidence.  The  value  of 
this  land  at  the  time  it  was  appropriated  was  a  legitimate  sub- 
ject of  investigation,  anH  a  natural  and  important  element  in 
establishing  plaintiff's  claim.  The  damages  of  plaintiff  were 
proven  very  largely  by  the  evidence  of  the  plaintiff  and  his  wit- 
nesses, by  their  opinion  of  what  the  farm  was  worth  per  acre 
immediately  before  and  immediately  after  the  appropriation  o{ 
tlir  right  of  way.  This  statement  of  what  the  plaintiff  said  his 
farm  was  worth  per  acre  at  that  time  is  material  evidence,  and 
loses  none  of  its  force  as  an  admission  because  it  was  his  opin- 
ion. For  this  error  the  judgment  must  be  reversed.  Another 
objection  made  by  the  defendant  is  that  the  witnesses  for  the 
plaintiff  who  testified  to  the  value  .of  the  land  were  not  quali- 
fied to  give  such  testimony.     This  question  has   beeci    recently 
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before  this  court,  and  decided.     Railroad  Co.  v.  Hawk,  39  Kan. 
638.     At  the  time  of  the  appropriation,  there  were 
two  and  a  half  acres  of  wheat  in  the  nnilk  upon  the  ^^jaiT'*'^ 
land  actually  taken  by  the  railroad  company  on  its 
right  of    way.*     Its   value  was    established    by    proving    the 
value  of  wheat  in  the  nearest  market,  and  the  testimony  of  wit- 
ness showing  what  it  would  probably  cost  to  harvest,  thresh,  and 
carry  it  there,  if  it  should  ripen.     We  perceive  no  material  error 
in  this  method  of  proof.     To  be  sure,  the  wheat  was  not  ripe, 
and  might  have  been  subject  to  some  loss  and  injury  by  storm, 
insect,  or  otherwise.    It  might  have  had  no  market  value  grow- 
ing in  the  field,  and  its  value  could  have  been  ascertained  more 
accurately  and  satisfactorily  by  the  value  of  wheat  usually  sold 
in  the  market  than  by  any  other  proof.     We  recommend  that 
this  case  be  reversed,  and  cause  remanded  for  new  trial. 
Per  Curiam. — It  is  so  ordered  ;  all  the  justices  concurring. 

Eminent  Domain^ Declarations  of  Owner^Admission  in  Evidence. — See 
Central  Branch  U.  P.  R.  Co.  v.  Andrews,  33  Am.  &  Eng.  R.  R.  Cas,  205  ; 
Central  Branch  U.  P.  R.  Co.  v,  Andrews,  30  lb.  352,  note  355. 


Northeastern  Nebraska  R.  Co, 

V. 

Frazier, 

{Nebraska  Supreme  Court,  November  28,  1888.) 

Eminent  Domain— Damages — Witness— Competency. — In  an  action  to 
recover  damage  for  real  estate  condemned  for  right  of  way  for  a  railway 
company,  a  witness  who  testifies  that  lie  resides  near  the  land  condemned, 
and  was  acquainted  with  the  value  of  real  estate  in  that  vicinity  at  the 
time  of  the  condemnation,  \s,  prima  facte,  a  competent  witness  to  prove 
tiie  amount  of  damajjes  sustained  by  the  land-owner. 

Same—Petition— Date  of  Filing— Evidence— Admissibility. — While  the 
date  of  filing  a  petition  to  condemn  real  estate  for  right  of  way  of  a  rail- 
road is  deemed  the  time  when  the  appropriation  takes  place  for  the  pur- 
pose of  assessing  damages,  yet  proof  is  not  limited  to  that  particular  day  ; 
and  where  the  petition  was  filed  in  June,  and  a  witness  testified  to  the 
value  in  the  following  August,  the  evidence  was  held  admissible. 

Error  to  District  Court,  Wayne  County. 

Action  by  Randall  Frazier  to  recover  damages  for  land  con- 
demned for  right  of  way  for  the  Northeastern  Nebraska  R.  Co. 
Judgment  in  favor  of  plaintiff,  and  defendant  brings  error. 

H.  C.  Bronte  for  plaintiff  in  error. 

James  Britton  and  H,  H.  Moses  for  defendant  in  error. 
86  A.  &  E.  R.  R.  Cas.— 43 
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Maxwell,  J. — The  questions  involved  in  this  case  are,  to  a 
great  extent,  the  same  as  in  Railroad  Company  v.  Frazier,  just 
decided.  The  first  point  decided  in  that  case  does  not  arise 
in  this ;  but  the  decision  of  the  other  questions  in  that  case  will 
be  adhered  to  in  this.     The  new  points  raised  in  this  case  are  : 

1.  The  incompetency  of  a  certain  witness  to  testify  to  the 
value  of  the  lands  injured.  The  testimony  of  one  Steel  is  re- 
ferred to,  to  show  his  incompetency.  In  regard  to  his  qualifica- 
tions,  he  testifies  as  follows :  "Question.  Where  do  you  re- 
side?    Answer.    Wayne,    Nebraska.      Q.  Are   you    acquainted 

with  Randall  Frazier,  the  plaintiff  in  this  case  ?  A. 
co"*^"  r  ^^^'  ^^^'  Q'  ^^^  y^"  acquainted  with  the  location 
^luSL."^^    of  the  northwest  quarter  of  section  14,  Tp.  26,  R.  3 

E.  ?  A.  Yes,  sir.  Q.  Are  you  acquainted  with  the 
S.  E.  quarter  of  Sec.  23,  Tp.  26,  R.  3  E.,  and  the  location 
thereof  ?  A.  Yes,  sir.  Q.  And  the  S.  i  S.  E.  i  Sec.  14,  Tp.  26, 
R.  3  E.  ?  A.  Yes,  sir.  Q.  Are  you  acquainted  with  the  location 
of  the  S.  W.  i  Sec.  13,  Tp.  26,  R.  3  E.?  A.  Yes,  sir.  Q.  State, 
if  you  know,  where  these  lands  are  located,  relative  to  this  town  ? 
A.  They  join  the  town  site.  Q.  On  which  side  ?  A.  South- 
west side.  Q.  State,,  if  you  know,  who  is  in  the  occupancy  of 
these  lands;  and  who  has  been,  for  the  last  four  or  five  years. 
Objected  to  by  the  defendant  as  immaterial ;  overruled  by  the 
court,  to  which  the  defendant  excepts.  A.  Randall  Frazier. 
Q.  Were  you,  in  the  year  and  in  the  summer  of  1886,  ac- 
<|uainted  with  the  market  value  of  these  lands,  and  also  the 
lands  in  their  immediate  vicinity  ?  A.  I  was.**  He  was  then 
permitted  to  testify  as  to  the  value  of  the  land  before  the  loca- 
tion of  the  road,  and  the  value  immediately  afterwards.  In 
this,  we  think,  there  was  no  error.  Prima  facie,  at  least,  he  had 
shown  sufficient  to  make  his  testimony  admissible.  He  testifies 
to  his  residence  near  the  land,  to  the  knowledge  of  its  value  at 
the  time  the  railway  was  located  across  the  land.  If  the  rail- 
way company  desired  a  more  complete  statement,  it  should 
have  cross-examined  the  witness  upon  that  point.  The  fact 
that  it  failed  to  make  an  extended  cross-examination  upon  that 
point  leads  to  the  inference  that  such  cross-examination  would 
have  shown  the  witness  to  be  thoroughly  qualified.  This 
ground  of  objection,  therefore,  is  unavailing. 

2.  The  second  ground  of  error  is  that  the  court  erred  in  re- 
ceiving evidence  of  the  value  of  this  land  in  August,  1886.  It 
is  true  the  petition   was  filed  June   nth  of  that  year,  and  the 

appraisement  made  on  the  23d  of  that  month.     The 
f>ideawMto   tjj^e  Qf  filing  the  petition  is  to  be  taken  as  the  period 
mingpetuioii.  when  the  damages  are  to  be  determined.     This,  how- 
ever, we  do  not  understand  to  be  limited  to  any  par- 
ticular day.     The  estimate  is  to  be  made  at  about  that  time.     If 
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there  is  a  fluctuation  in  value,  it  may  be  shown ;  but  testimony 
as  to  the  value  a  short  time  after  the  appropriation  is  admis- 
sible ;  and  in  the  absence  of  any  proof  showing  an  increase  or 
diminution  in  value  after  the  appropriation,  a  jury  would  be 
warranted  in  finding  that  the  same  values  had  existed  at  the 
time  of  the  appropriation.  Ordinarily,  in  one  or  two  months 
there  will  be  but  little  fluctuation  in  the  value  of  real  estate. 
The  location  of  a  new  line  of  railway  may,  and  in  most  cases 
does,  advance  the  general  values  of  land  along  the  line  of  such 
railway — particularly  near  stations.  But  such  advance  usually 
seems  to  take  place  upon  the  location  of  the  line,  and  before 
the  construction  of  the  road,  so  that  it  may  be  said  that  the 
enhanced  general  values  are  discounted.  If,  however,  there 
should  be  such  fluctuation,  it  may  be  shown.  In  any  event,  the 
testimony  was  competent,  although  the  court  may  require 
further  proof  of  the  relative  values  at  the  time  of  the  appropri- 
ation. The  judgment  is  clearly  right,  and  is  affirmed.  The 
other  judges  concur. 

Eminent  Domain — Opinion  Evidence  as  to  Value  of  Land. — See  next  case. 
Sigafoos  V.  Minneapolis,  etc.,  R.  Co..  and  note.  677  ;  ante,  Le  Roy  &  W. 
R.  Co.  V,  Ross.  665  ;  see  also  Wichita  &  W.  R.  Co.  v.  Kuhn,  33  Am.  i  Eng. 
R.  R.  Cas.  159,  note,  161. 


SiGAFOOS 


Minneapolis,  Lyndale  and  Minnetonka  R.  Co. 

{Minnesota  Supreme  Court,  June  18,  1888.) 

Eminent  Domain — Compensation  —  Damages  —  Opinion  Evidence.  —  In 
condemnation  proceedings  for  tai<ing  for  a  railroad  a  strip  through  a  farm. 
It  is  proper  to  aslc  the  witnesses  what  is  the  difference  between  the  value  of 
the  farm  without  the  railroad  across  it,  and  its  value  with  the  railroad 
across  it. 

Same — Witnesses — Cross- Examination. — When  the  company^s  witnesses 
had  stated  their  opinion  of  such  difference  in  values,  it  was  proper,  on 
cross-examination,  in  order  to  test  the  value  of  their  opinions,  to  aslc  them 
if  in  their  judgments  it  would  make  any  difference  that  the  owner  had  no 
right  to  cross  the  rijrht  of  way  taken. 

Same— Measure  of  Damages— Reservation  of  Crossings— Instructions. — 
Certain  crossinpjs  made  by  the  company,  at  the  owner's  request,  in  con- 
structing the  road,  being  apparently  only  temporary,  it  was  right  in  the 
<x>urt  to  decline  to  charge  that  the  amount  of  the  verdict  should  t>e  the  dif- 


Digitized  by 


Google 


676  8IOAFOOS  V.    MINNKAPOLIS,    ETC.,    R.  CO. 

ference  in  the  values  without  the  railroad,  and  with  the  railroad  "  with  the 
crossings  over  and  under  the  track  now  there." 

Appeal  from  District  Court,  Carver  County. 

Condemnation  proceedings  instituted  by  the  appellant,  the 
Minneapolis,  Lyndale  &  Minnetonka  R.  Co.,  for  right  of  way 
across  the  land  of  William  X.  Sigafoos. 

Af.  D.  Graver  and  G,  M.  Nelson  for  appellant. 

Peck  &  Brown  for  respondent. 

GiLFlLLAN,  C.J. — This  is  an  appeal  by  the  company  from  an 
order  refusing  its  motion  for  a  new  trial  in  proceedings  to  con- 
demn land  for  the  use  of  its  railroad.  The  land  sought  to  be 
condemned  was  a  strip,  for  the  company's  right  of  way,  running 
through  plaintiff's  farm,  cutting  it  into  two  parts.  The  first  as- 
signment of  errors  is  upon  several  questions  asked  witnesses  by 
plaintiff  and  objected  to  by  the  appellant;  in  substance  this: 
"  What  was  the  difference  between  the*  value  of  the  fann  without 
the  railroad  across  it,  and  its  value  with  the  railroad 
o*rr**^-  across  it?"  An  objection  is  made  here  that  the  wit- 
«wi©e!'*  '  nesses  were  not  shown  competent  to  answer,  but  that 
objection  was  not  made  below,  and  of  course  cannot 
be  raised  here.  Otherwise  the  questions  wefe  proper.  To  as- 
sist the  jury  in  arriving  at  the  damages,  the  opinions  of  witnesses 
as  to  the  value,  though  not  conclusive,  are  always  proper;  and 
in  that  manner  may  be  proved  the  value  of  the  entirtj  tract  be- 
fore the  taking,  and  the  value  with  the  strip  taken  out  for  rail- 
road purposes.  Simmons. 7^  Railway  Co.,  i8  Minn.  184  (Gil. 
168);  Grannis  v.  Railway  Co.,  18  Minn.  194  (Gil.  178).  The 
second  assignment  of  errors  is  upon  questions  asked  by  plaintiff 
of  appellant's  witnesses  on  cross-examination.  They  had  testi- 
fied as  to  the  difference  in  value  of  the  farm  made  by 
Same-wit-  ^  taking  the  strip  out  for  a  railroad,  and  on  cross-ex- 
"xaminatioii.*  amination  they  were  asked  if  it  would  make  any  dif- 
ference in  their  judgment  that  the  owner  had  no  right 
to  cross  the  right  of  way.  As  the  statute  (chapter  174,  Laws 
1887)  gives  the  owner  in  such  case  the  right  to  a  crossing  con- 
•structcd  at  his  own  expense,  when  he  requires  it,  by  notice 
served  on  the  company  in  the  manner  it  prescribes,  of  course  the 
damaf^cs  cannot  be  assessed  on  the  theory  that  the  land  is  taken, 
leaving  the  owner  no  right  to  cross.  But  it  is  apparent  that  or- 
dinarily some  inconvenience  in  the  use  of  a  farm  thus  cut  in  two 
would  arise  from  the  owner's  right  of  passage  from  one  part  to 
the  other  being  limited  to  a  particular  point.  And  after  appel- 
lant's witnesses  had  given  their  opinions  as  to  the  difference  in 
value  caused  by  the  railroad  running  through  the  farm,  it  was 
proper  for  the  plaintiff,  on  cross-examination,  to  test  the  value  of 
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those  opinions  by  asking  the  witnesses  whether,  and  to  what  ex- 
tent, in  their  opinion,  the  inconvenience  of  passing  from  one 
part  of  the  farm  to  the  other  would  affect  the  value.  The  ques- 
tion asked  did  not  go  beyond  this  legitimate  purpose,  for  if,  in 
answer,  they  had  stated  that  in  their  opinions  it  did  not  make 
any  difference  that  the  owner  had  no  right  to  cross  from  one 
part  to  the  other  of  his  farm,  it  must  be  apparent  that  their 
opinions  as  to  the  difference  made  in  the  value  by  running  the 
railroad  across  it  would  be  entitled  to  comparatively  little  weight. 
The  court,  in  its  charge,  explicitly  instructed  the  jury  in  sub- 
stance that  the  plaintiff  had  a  right  to  crossings,  and  that  he 
could  by  law  enforce  such  right  if  the  company  refused  to  allow 
it.  Two  requests  of  appellant  were  given,  with  a  modification, 
and  the  modification  is  assigned  as  error.  The  two  H^„npeof 
requests  were  in  substance  alike,  so  that  we  need  dAmaffes— 
state  but  one,  as  follows :  "  The  amount  of  your  ver-  *^J^"*'®"  •' 
diet  must  be  the  difference  in  the  market  value  of  *  "** 
this  appellant's  farm  without  the  respondent's  railroad  upon  it, 
and  with  its  railroad  upon  it  as  it  now  is,  with  the  crossings  over 
and  under  the  track  now  there^  The  court  refused  to  give  the 
part  of  the  request  we  have  italicized,  but  gave  the  remainder. 
There  was  some  evidence  in  the  case  of  two  crossings  made  by 
the  company  at  plaintiff's  request,  when  constructing  the  road. 
From  the  evidence  they  were  apparently  temporary.  As  they 
were  not  procured  by  plaintiff  in  the  manner  pointed  out  in  the 
statute,  it  would  have  been  difficult  for  the  jury  to  find  (what  the 
requests  assumed)  that  they  were  intended  to  be  permanent,  and 
to  fix  the  rights  of  the  parties  in  that  respect.  For  that  reason 
the  requests  were  properly  modified. 

We  see  nothing  in  the  case  to  suggest  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  or  that  the  damages  are  exces- 
sive.    Order  affirmed. 

Eminent  Domain — Measure  of  Damages* — As  to  the  measure  of  damages 
in  cases  of  appropriation  of  private  property  under  an  exercise  of  the  power 
of  eminent  domain,  see,  ante^  Wabash,  L.  &  M.  R.  Co.  v.  McDougal.  594. 
and  note,  604-606;  Doud  v.  Mason  City  &  F.  D.  R.  Co.  and  note.  633-637 ; 
Galveston  Wharf  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co.  668,  and  note,  671. 

Same — Opinion  Evidence. — For  a  full  discussion  of  the  admissibility  and 
value  of  opinion  evidence,  see  7  Am.  &  Eng.  Encyc.  of  L.,tit.  "Expert  and 
Opinion  Evidence,"  pp.  490,  516. 

It  is  said  by  the  supreme  court  of  Nebraska  in  the  case  of  Blakely  v, 
Chicago,  K.  4  N.  R.  Co.,  40  N.  W.  Rep.  956,  that  where  persons  areshf)wn 
to  be  familiar  with  the  value  of  a  particular  piece  of  land  across  which  a 
railroad  has  been  built,  they  may  be  permitted  as  witnesses  to  testify  as  to 
the  value  of  such  tract  immediately  before  the  location  of  the  road,  and  to 
the  value  thereof  immediately  afterwards,  and  by  the  supreme  court  of 
Kansas,  in  the  case  of  Kansas  City  &  S.  W.  R.  Co.  v.  Ehret,  20  Pac.  Rep. 
538.  that  farmers  who  reside  within  the  vicinity  of  a  particular  farm,  who 
are  familiarly  acquainted  with  the  farm,  who  know  its  capabilities,  and  who 


Digitized  by 


Google 


678  SIGAFOOS   V.    MINNEAPOLIS,   ETC.,    R.   CO. 

can  testify  that  they  know  its  value,  may  give  their  opinions  in  evidence 
with  respect  to  its  value ;  and  such  opinions  are  competent  evidence,  al- 
though such  farmers  may  not  know  of  any  sale  of  any  farm  in  that  vicinity. 
The  court  say  "that,  after  a  careful  consideration  of  tliiscase  and  of 
the  whole  subject  of  the  proof  of  value  of  real  estate,  we  have  conic  to  the 
conclusion,  both  upon  reason  and  authority,  that  farmers  who  reside  with- 
in the  vicinity  of  a  particular  farm,  who  are  familiarly  acquainted  with  the 
farm,  who  know  its  capabilities,  and  who  can  testify  that  they  know  its 
value,  may  give  their  opinions  in  evidence  with  respect  to  its  value;  and 
such  opinions  are  competent  evidence,  although  such  farmers  may  not 
know  oi  any  sale  of  any  farm  in  that  vicinity.  As  tending  to  support  these 
views  we  would  refer  to  the  following  authorities:  Railway  Co z^.  Chap- 
man, 38  Kan.  307;  16  Pac.  Rep.  695 ;  Railway  Co.  v.  Hawk,  39  Kan.  63S 
18  Pac.  Rep.  943;  Railroad  Co.  v.  Ross,  40  Kan. ;  Whitmans.  Rail- 
road Co.,  7  Allen,  318  ;  Snow  v.  Railroad  Co.,  65  Me.  230 ;  Railroad  Co.z^. 
Von  Horn,  18  ill.  257;  Railroad  Co.  v.  Henr>',  79  III.  290;  Johnson  v. 
Railway  Co.,  in  111.  413;  25  Am.  &  Eng.  R.  R.  Cas.  192;  Robertsons. 
Knapp,  35  N.  Y.  91 ;  Snyder  7/.  Railroad  Co.,  25  Wis.  60;  Railroad  Co.  i^. 
Schluntz,  14  Neb.  421 ;  Railroad  Co.  v,  Weimer,  16  Neb.  272;  Sherman  v. 
Railway  Co.,  30  Minn.  227;  10  Am.  &  Eng.  R.  R.  Cas.  193;  Railroad  Co, 
V.  Minis,  71  Ga.  240;  Railroad  Co.  v.  Anderson,  39  Ark.  167,  172  ;  Rail- 
road Co.  V.  Bunnell,  81  Pa.  St.  414,  426;  Railroad  Co.  v.  Woodruff,  5  S. 
W.  Rep.  792.  See  also  Lawson  Exp.  Ev.  433-438,  and  cases  there  cited; 
I  Suth.  Dam.  799;  3  Suth.  Dam.  462. 

"In  the  case  of  Railway  Co.  v.  Chapman,  38 Kan.  307,  we  held  that  per- 
sons residing  in  the  vicinity  of  the  land,  but  without  an^  knowledge  of  the 
market  value  thereof,  may  in  some  cases  give  their  opinions  as  to  its  value. 
The  syllabus  of  that  case  reads  asfoilows  :  *  (i)  Upon  the  trial  of  an  appeal 
from  an  award,  by  commissioners,  of  damages  caused  by  the  appropriation 
of  a  right  of  way  through  an  addition  to  acity.  for  railroad  purposes,  and  a 
number  of  witnesses  are  called  who  testify  that  thev  have  known  the  land 
appropriated  for  many  years,  its  location  and  situation,  and  that  at  the 
time  of  its  appropriation  it  had  no  market  value ;  that  they  knew  the  val- 
ue of  real  estate  in  that  vicinity  at  the  time  of  said  condemnation;  and 
such  witnesses  are  permitted,  over  the  objection  of  the  defendant,  to  testify 
as  to  the  value  of  the  lots  appropriated,— >46'/<^.  not  error.  (2)  VVhere  it  is 
shown  that  the  property  sought  to  be  appropriated  has  no  market  value 
at  the  time  of  its  appropriation,  witnesses  who  are  competent  to  testify  16 
the  value  of  property  may  give  their  opinions  of  the  value  of  the  land  so 
taken.'  See  also  Railway  Co.  v.  Hawk,  39  Kan.  641,  where  it  is  saic^as 
follows :  *  The  next  objection  is  that  the  opinions  of  incompetent  witnesses 
as  to  the  market  value  of  the  land  were  received.  These  witnesses  were 
farmers  living  in  the  neighborhood  of  the  land  in  question,  well  acquamted 
with  its  situation  and  fertilitv,  its  advantages  and  disadvantages,  and  they 
were  therefore  qualified  to  state  their  opinions  in  regard  to  its  value  b€^ 
fore  and  after  the  railroad  was  constructed  through  it.  This  is  not  aques- 
tion  of  science  or  skill,  requiring  expert  testimony,  but  it  falls  within  one 
of  the  except  ions  to  the  rule  excluding  mere  opinions  of  ordinary  witnesses. 
It  is  not  necessary  that  the  witnesses  shall  be  engaged  in  buying  and  sell- 
ing land,  nor  that  they  should  have  knowledge  of  an  actual  sale  of  that  or 
similar  land,  to  make  them  competent.  A  farmer  living  in  the  vicinity  is 
presumed  to  be  familiar  with  and  to  know  the  value  of  farm  lands,  and 
there  can  be  no  doubt  of  his  competency  when  it  is  shown  that  he  knows 
the  situation  and  character  of  the  land,  its  productiveness  and  availability 
for  use,  and  who  further  states  that  he  knows  the  value  of  the  same,  asdid 
the  witnesses  in  the  present  case.'  " 
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Owsley 

V. 

Oregon  Railway  and  Navigation  Co. 

{Washington  Territory  Supreme  Court,  Jan.  29,  1889.) 

Eminent  Domain — Condemnation  Proceedings — Costs* — Where;  in  pur- 
suance ot  sees.  24f  3-2477  of  the  Code  of  Washington  territory,  three  dis- 
interested householders  duly  appraise  the  damages  done  to  petitioner  by 
reason  of  entry  upon  his  lands  by  a  railway  company,  and  the  location  and 
construction  of  its  line  of  road,  without  talcing  ilie  proceedings  required 
by  statute  therefor,  and  where,  at  the  election  of  the  company,  the  court 
ordered  pleadings  to  be  filed  by  the  parties  and  issue  made  for  a  proper 
determination  of  the  rights  of  the  parties,  and  a  trial  was  had  in  the  dis- 
trict court,  which  resulted  in  tlie  finding  of  the  verdict  for  the  petitioner 
in  a  sum  less  than  that  awarded  by  the  householders,  the  company  hav- 
ing made  no  offer  to  pay  the  petitioner  either  the  amount  of  the  verdict 
or  any  sum  whatever,  is  not  entitled,  in  pursuance  of  section  2475,  to  have 
the  cost  of  the  suit  taxed  against  the  owner. 

Appeal  from  First  District  Court. 
The  facts  are  sufficiently  set  out  in  the  opinion. 
Anders^  Brento  &  Clark  for  appellant. 
Allen,  Gose  &  Crowley  for  appellees. 

Nash,  J. — During  the  summer  and  fall  of  1885,  the  appellee^ 
the  Oregon  Railway  &  Navigation  Co.,  a  foreign  corporation, 
entered    upon  the  lands  of   appellant,   located  and 
constructed  part  of  its  line  of  railroad  between  Star-  ** 

buck  and  Pomeroy,  and,  without  taking  the  required  statutory 
proceedings  therefor,  or  making  or  offering  any  compensation,, 
actually  appropriated  to  its  own  use  a  strip  50  feet  wide  on 
each  side  of  its  track.  Some  time  thereafter  Thornton  W, 
Owsley,  plaintiff  below  and  appellant  here,  presented  to  a  jus- 
tice of  the  county  his  petition  for  compensation  for  the  land 
thus  taken  and  appropriated  under  section  2473  of  the  Code, 
entitled  "  Mode  of  proceeding  to  appropriate  lands  by  private 
corporations."  In  pursuance  thereof,  the  justice  appointed  and 
swore  three  disinterested  householders,  who  appraised  his  dam- 
ages at  $1425,  which  were  duly  reported  to  the  district  court, 
and  the  cause  placed  on  the  calendar  of  the  next  term.  The 
Oregon  Railway  &  Navigation  Co.,  one  of  the  parties  herein, 
appeared,  objected  to  the  confirmation  of  the  report,  and  signi- 
fied its  election  to  have  the  case  tried.  The  court  ordered- 
pleadings  to  be  filed  by  the  parties  as  in  ordinary  civil  actions^ 


Digitized  by 


Google 


€80       OWSLEY   V.    OREGON   RAILWAY  AND   NAVIGATION  CO. 

and  issue  made  for  a  proper  determination  of  the  rights  of  the 
parties,  as  provided  in  section  2475  of  the  Code,  which  was 
accordingly  done.  Upon  the  trial  upon  the  issue  thus  joined 
the  jury  found  a  verdict  for  said  plaintiff,  Owsley,  in  the  sum  of 
$1000,  and  thereupon  judgment  was  rendered  for  that  amount. 
Owing  to  some  irregularity  during  the  proceedings  of  said  trial, 
exception  was  taken,  and  a  new  trial  asked  and  refused.  An 
appeal  was  taken  to  this  court,  and  a  new  trial  ordered,  and  the 
case  remanded.  13  Pac.  Rep.  186,  710.  The  trial  anew  in  the 
court  below  resulted  in  a  verdict  by  the  jury  for  $1000,  the 
same  as  before.  Thereupon,  and  before  judgment,  the  defend- 
ant, the  Oregon  Railway  &  Navigation  Co.,  moved  the  court 
for  judgment  for  costs  and  disbursements,  amounting  to  $306.63, 
and  for  a  judgment  and  decree  of  appropriation  upon  the  pay- 
ment of  $1000.  After  argument,  the  motion  was  overruled  and 
denied,  so  far  as  the  same  asked  for  disbursements,  and  it  was 
ordered  that  defendant  have  judgment  for  costs  to  the  extent 
of  $15,  the  statutory  attorney's  fee,  and  for  no  other  amount. 
Defendant  excepted  to  this  ruling  and  order,  and  exception 
was  allowed.  Judgment  was  thereupon  entered  in  favor  of 
plaintiff  for  $1000,  and  a  decree  appropriating  the  strip  of  land 
sought  to  be  condemned  as  a  right  of  way  upon  the  payment  of 
said  $1000,  and  defendant  was  allowed  judgment  for  $15  costs. 
On  March  31,  1887,  after  the  entry  of  said  judgment,  defendant 
and  plaintiff  each  filed  a  duly  verified  bill  of  costs  and  disburse- 
ments, and  afterwards  each  party  filed  a  motion  to  strike  out 
the  cost-bill  of  the  other.  The  court  allowed  the  motion  to 
strike  out,  and  disallowed  the  cost-bill  of  plaintiff,  to  which  rul- 
ing plaintiff  excepted.  The  court  also  allowed  the  motion,  and 
struck  out  and  disallowed  the  cost-bill  of  defendant,  except  as 
to  the  $15  statutory  fees,  to  which  ruling  and  order  defendant 
excepted,  and  the  exception  was  allowed.  Each  party  appeals. 
The  contention  in  this  case  involves  the  construction  of  chap- 
ter 188,  entitled  "  Mode  of  proceeding  to  appropriate  lands  by 
private  corporations,*'  commencing  with  section  2473,  and  end- 
^  ing  with  section  2477;  and  more  especially  the  ques- 
the  parties.  ^^^^  ^'  costs  to  the  prevailmg  party,  as  contamed  m 
section  2475  of  said  act.  The  defendant  in  the  court 
below  contends  that,  inasmuch  as  the  defendant  succeeded  in 
reducing  the  damages  awarded  by  the  householders,  as  it 
sought  to  do  by  the  trial  in  the  district  court,  it  is  entitled  to 
costs,  in  pursuance  of  the  following  provisions  of  section  2475. 
viz.:  **  And  the  issues  thus  formed  shall  be  tried  as  in  other  civil 
cases,  the  costs  to  be  taxed  against  the  corporation  only  when 
the  verdict  and  judgment  is  for  a  larger  amount  than  was 
awarded  by  the  householders,  or  the  cause  has  been  tried  at  the 
instance  of  such  corporation,  for  the  purpose  of  reducing  the 
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amount  of  damages,  and  the  damages  are  not  so  reduced 
otherwise  the  costs  shall  be  taxed  against  the  owner  of  the 
land."  It  is  further  claimed  by  the  defendant  that  the  word 
"  costs"  in  this  section  is  used  in  its  broad  and  popular  significa- 
tion, as  more  generally  employed  in  the  code,  including  all  ex- 
'  penses,  disbursements,  etc.,  allowed  to  the  prevailing  party  in 
all  ordinary  suits  in  our  courts.  The  plaintiff  also  admits  this 
view  to  be  the  better  one,  and  acquiesces  in  such  construction. 
The  court  fully  concur  in  this  view  of  it,  and  so  far  all  are  hap- 
pily agreed. 

It  was  evidently  the  object,  of  the  legislature,  in  said  act  to 
provide  a  cheap,  easy,  and  convenient  mode  of  redress  for  all 
who  might  suffer  by  the  accomplishment  of  a  great  public  ob- 
ject, and  for  the  taking  and  destruction  of  the  prop-  coBij>eB«atioa 
erty  of  another.  Judge  Cooley,  in  his  work  on  Con-  Mprereqwi- 
stitutional  Limitations,  p.  362,  says:  ** Where,  how-  "itotoappro- 
ever,  the  property  is  not  taken  by  the  state  or  by  a  ^^^*^  *** 
municipality,  but  by  a  private  corporation  which,  though  for 
this  purpose  to  be  regarded  as  a  public  agent,  appropriates  it 
for  the  benefit  and  profit  of  its  members,  and  which  may  or 
may  not  be  sufficiently  responsible  to  make  secure  and  certain 
the  payment,  in  all  cases,  of  the  compensation  which  shall  be 
assessed,  it  is  certainly  proper,  and  it  has  sometimes  been  ques- 
tioned whether  it  was  not  absolutely  essential,  that  payment  be 
actually  made  before  the  owner  could  be  divested  of  his  free- 
hold. Chancellor  Kent  has  expressed  the  opinion  that  compen- 
sation and  appropriation  should  be  concurrent.  *  The  settled 
and  fundamental  doctrine  is  that  government  has  no  right  to 
take  private  property  for  public  purposes  without  giving  just 
compensation ;  and  it  seems  to  'be  necessarily  implied  that  the 
indemnity  should,  in  cases  which  will  admit  of  it,  be  previously 
and  equitably  ascertained,  and  be  ready  for  reception  concur- 
rently, in  point  of  time,  with  the  actual  exercise  of  the  right  of 
eminent  domain.'  And  while  this  is  not  an  inflexible  rule,  ' 
unless  in  terms  established  by  the  constitution,  it  is  so  just  and 
reasonable  that  statutory  provisions  for  taking  private  property 
very  generally  make  payment  precede  or  accompany  the  appro- 
priation, and  by  several  of  the  state  constitutions  this  is  ex- 
pressly required.  And  on  general  principles  it  is  essential  that 
an  adequate  fund  be  provided  from  which  the  owner  of  the 
property  can  certainly  obtain  compensation.  It  is  not  compe- 
tent to  deprive  him  of  his  property,  and  turn  him  over  to  an 
action  at  law,  against  a  corporation  which  may  or  may  not 
prove  responsible,  and  to  a  judgment  of  uncertain  efficacy;  for 
the  consequence  would  be,  in  some  cases,  Uiat  the  party  might 
lose  his  estate  without  redress,  in  violation  of  the  inflexible 
maxim  upon  which  the  right  is   based.     What  the  tribunal  shall 
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he  which  is  to  assess  the  compensation  must  be  determined 
either  by  the  constitution  or  by  the  statute  which  provides  for 
the  appropriation.  The  case  is  not  one  where,  as  a  matter  of 
right,  the  party  is  entitled  to  a  trial  by  jury,  unless  the  constitu- 
tion has  provided  that  tribunal  for  the  purpose.  Nevertheless, 
the  proceeding  is  judicial  in  its  character,  and  the  party  in  in- 
terest is  entitled  to  have  an  impartial  tribunal,  and  the  usual 
rights  and  privileges  which  attend  judicial  investigations." 
And  further  on,  the  same  learned  author  says:  "An  inflexible 
rule  should  govern  them  all,  that  the  interest  and  exclusive 
right  of  the  owner  is  to  be  regarded  and  protected  so  far  as 
may  be  consistent  with  a  recognition  of  the  public  necessity. 
While  the  owner  is  not  to  be  disseised  until  compensation  is 
provided,  neither,  on  the  other  hand,  when  the  public  authori- 
ties have  taken  such  steps  as  finally  to  settle  upon  the  appropri- 
ation, ought  he  to  be  left  in  a  state  of  uncertainty,  and  com- 
pelled to  wait  for  compensation  until  some  future  time  when 
they  may  see  fit  to  use  his  land.  The  land  should  either  be  his, 
or  he  should  be  paid  for  it." 

So  far  as  we  are  informed,  no  effort  or  offer  was  made  by  the 
defendant  to  compensate  this  man  at  any  time  for  taking  his 

property ;  no  offer  was  made  to  compensate  him  be- 
Bight  to  €<Mto.   fore   the    initiatory   step   of    appointing  the    three 

householders  was  taken  ;  and,  after  they  had  found 
he  was  damaged  in  the  sum  of  $1425,  no  offer  was  made  to 
tender  him  this  or  any  other  sum  in  satisfaction  of  the  amount 
that  he  may  have  been  injured.  When  the  the  parties  appeared 
in  the  district  court,  no  offer  was  made  to  pay  him  any  sum 
whatever  for  the  injury  si^tained.  After  trial  was  had  in  the 
first  instance,  and  the  jury  had  rendered  a  verdict  in  his  favor 
for  $1000,  no  offer  was  then  made  to  pay  him  $1000  or  any 
other  sum.  And  after  appeal  taken  to  the  supreme  court,  new 
trial  granted,  remanded  for  new  trial  to  the  district  court,  no 
offer  was  then  made  on  the  part  of  the  defendant  to  pay  him 
Siooo  or  any  other  sum  whatever.  And  now,  at  the  end  of 
this  litigation,  it  is  proposed  to  tax  the  costs  up  to  him,  which 
will  very  much  indeed  decrease  the  amount  of  compensation 
actually  due  him  for  the  property  taken  ;  and  it  can  be  readily 
seen  that  cases  might  arise  under  this  statute  where  the  party 
might  lose  his  entire  estate,  and  be  mulcted  in  damages  besides, 
if  the  view  taken  by  the  appellee  in  regard  to  costs  should  prevail. 
The  act  in  controversy  is  very  inartificially  drawn,  and  defective 
in  many  particulars,  and  is  now  fortunately  repealed.  This  stat- 
utory remedy,  however,  was  exclusive  of  all  other  remedies,  and 
appellant  Owsley  pursued  it  honestly  and  earnestly,  as  affording 
him  the  only  means  to  recover  damages  for  taking  his  property; 
and  we  think  it  would  be  grossly  unjust,  in  view  of  the  circum- 
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Stances  surrounding  the  case,  to  adjudge  him  to  pay  the  costs. 
All  proceedings  up  to  the  time  when  the  parties  appeared  in  the 
district  court  were  to  be  regarded  as  of  a  more  amicable  than 
legal  character,  and  for  the  purpose  of  bringing  about  some  am- 
icable and  complete  adjustment  without  the  necessity  of  pro- 
longed litigation,  and,  failing  in  this,  to  bring  the  parties  into 
court,  where  all  their  differences  could  be  definitely,  properly, 
and  legally  determined.  And  certain  it  is  that  the  parties  did 
appear,  in  pursuance  of  this  act  or  otherwise,  in  the  district 
court  of  Garfield  county,  there  acquiesced  or  submitted  to  its 
jurisdiction  by  filing  proper  pleadings  touching  the  matter  in 
controversy,  and  then  and  there  had  a  trial  according  to  the 
course  of  legal  procedure  in  ordinary  actions  before  a  jury,  and 
their  controversy  fully  and  legally  settled ;  that  th'e  said  suit 
was  like  any  other  suit  in  court,  and  that  the  plaintiff  then  and 
there  recovered  $1000  for  his  damages ;  and  that  he  was  entitled 
to  his  costs  in  this  behalf  expended,  like  any  other  ordinary 
suitor  who  has  been  successful  in  his  litigation  ;  and  that  the 
court  below  erred  in  not  rendering  a  judgment  for  costs  as  in 
ordinary  cases,  including  the  statutory  attorney's  fee  to  the  pre- 
vailing party.  This  view  of  the  question  of  costs  is  fully  sus- 
tained in  a  well-considered  case — In  re  Railroad  Co.,  94  N.  Y. 
287.  This  being  our  view,  it  follows  that  the  appellant  here  is 
entitled  to  his  costs  and  disbursements,  which  also  include  $15 
attorney's  fee.  We  will  further  add,  our  decision  upon  the 
quesfion  present  is  limited  to  the  facts  stated  herein.  Let  the 
case  be  remanded,  with  the  direction  to  the  court  below  to  ren- 
der judgment  in  conformity  with  this  opinion. 

Eminent  Dontain — Condemnation  Proceedings — Costs. — It  has  been  held 
that  no  costs  are  recoverable  upon  eminent  domain  proceedings  unless 
they  are  under  the  statute  which  provides  the  remedy.  Metier  v.  &  Eas- 
ton  &  A.  R.  Co..  37  N.  J.  L.  (8  Vr.)  222;  Herbein  v.  Philadelphia  &  R.  R. 
Co.,  9  Watts  (Pa.).  272.  However,  the  general  rule  is  to  impose  costs 
where  an  appeal  is  shown  to  be  useless  by  no  modification  in  favor  of  the 
appellant.  Leak  v.  Selma,  R.  &  D.  R.,  47  Ga.  345 ;  People  v.  McRob- 
erts,  62  III.  38;  Noble  v.  Des  Moines  &  St.  L.  R.  Co.,  61  Iowa,  637;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cas.  108;  Harrison  v.  Iowa,  M.  R.  Co.,  36  Iowa, 
323;  Helm  V,  Short,  7  Bush  (Kv-).  623;  New  Orleans  P.  R.  Co.  t/.  Gay, 
31  La.  An.  430;  Vicksburg.  S.  &  T.  R.  Co.  v,  Calderwood,  15  La.  An. 
481 ;  Chi  ids  v.  New  Haven  Sc  N.  Co.,  135  Mass.  570;  Kidder  v,  Oxford. 
116  Mass.  165;  Harvard  B.  R.  Co.  v.  Rand,  62  Mass.  (8  Cush.)  218;  In  re 
Morse.  35  Mass.  (18  Pick.)  443 ;  Metier  v.  Eaton  &  A.  R..  37  N.J.  L.  (8  Vr. ) 
222;  People  V,  Van  Alstyne,  3  Keyes  (N.  Y.),  35;  Schuylkill  Nav.  Co.  v. 
Kittera,  2  Rawle  (Pa.),  438;  WhiteV.  (ioleman,  6  Gratt.  (Va.)  138;  Eppes 
V.  Cralle  i  Munf.  (Va.)  258;  Washburn  v.  Milwaukee  &  L.  W.  R.  Co.,  59 
Wis  364;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  225.  Compare  People  v. 
McRoberts,  62  111.  38. 

All  costs  as  well  as  damages  must  be  paid  before  the  railroad  company ' 
can  acquire  any  right  to  enter  upon  the  premises.     Chicago  &  M.  R.Co. 
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V.  BulU  20  111.  218.  Compare  Evansville  &  C  S.  R.  v.  Fitzpatrick,  10  Ind. 
120. 

And  in  those  cases  where  on  appeal  the  railroad  company  abandons  the 
proceedings,  the  costs  will  be  taxed  to  it.  Lessee  v.  St.  Louis  &  L  Mt.  R. 
Co.,  72  Mo.  561 ;  s.  c,  2  Mo.  App.  105 ;  North  Missouri  R.  Co.  v  Raynal. 
25  Mo.  534. 

It  was  held  by  the  supreme  court  of  Iowa,  in  the  case  of  Frankel  v. 
Chicago,  B.  &  P.  R.  Co.,  71  Iowa.  561 ;  s.  c,  32  N.  W.  Rep.  488.  that  in  action 
against  the  purchase  of  a  railroad,  to  recover  the  costs  of  a  land-owner  in 
condemnation  proceedings  against  the  company  selling  the  road,  the  land- 
owner can  recover  the  costs  paid  by  fiim  and  for  which  he  is  liable,  but 
not  the  cost  of  defendant's  witnesses.  Modifying  Frankel  v.  Chicago,  B. 
k,  P.  R.  Co.,  38  Am.  &  Eng.  R.  R.  Cas.  257. 
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to  the  pages  upon  which  the  propositions  stated  in  the  index  are  found. 
Reference  to  Constitutional  or  Statutory  Provisions  are  to  the  pages  upoa  vluch 
they  are  cited. 


ABANDONMENT. 

Condemnation  proceedings.     583  n. 

Condemnation  proceedings.  Railroad  company  having  obtained  right  of  way 
may  abandon  same  and  proceed  for  further  condemnation.  Cooper  v. 
Anniston,  etc.,  R.  Co.  (Ala.).     581. 

Failure  to  maintain  station.  Damages  for  failure  of  company  to  maintain  sta- 
tion at  stipulated  point  in  accordance  with  contract  with  municipality;  de- 
preciation in  value  of  property  around  st^ition  as  element  for  consideration. 
City  of  St.  Thomas  v.  Credit  Valley  R.  Co.  (Ont.).     473. 

Removal  of  depot.  Injunction  will  not  be  granted  restraining  city  railroad 
company  from  moving  depot  to  safer  and  more  convenient  place,  thereby 
abandoning  a  portion  of  its  road.  Moore  v,  Broolclyn  City  R.  Co. 
(N.  Y.).     76. 

Right  of  way.  Damages  to  possession.  Owner  who  takes  possessioB  of  lands 
within  eight  years  prescribed  by  statute  cannot  recover  damages  to  his 
possession.     Fernow  v.  Chicago,  eic,  R.  Co.  (Iowa).     420. 

Right  of  way.*  Evidence.  Under  Iowa  code,  defining  abandonment  of  right 
of  way,  nothing  less  than  non-user  for  eight  years  will  authorize  owner  of 
land  from  which  it  was  taken  to  take  possession.  Fernow  v.  Chicago,  etc., 
R.  Co.  (Iowa).     420. 

Station.  Damage  to  city.  Loss  in  taxation  resulting  from  depreciation  in 
taxable  property  which  can  be  traced  to  company's  default  forms  yearly 
standard  which  may  be  capitalized  so  as  to  represent  money  compensation 
to  which  city  is  entitled.  City  of  St.  Thomas  v.  Credit  Valley  R.  Co. 
(Ont).     473. 

Station.  Suit  by  city.  A  city  is  not  a  trustee  for  individuals  who  suffer  loss 
from  the  abandonment  of  a  railroad  station,  and  cannot  recover  damages 
for  their  use.     City  of  St.  Thomas  v.  Credit  Valley  R.  Co.  (Ont.).     473. 

ACCRETION.    See  Riparian  Rights. 

ADVERSE  POSSESSION. 

Right  of  way.     Limitation  of  action.     422  n. 
685 
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AGENT.    See  Master  and  Servant  ;  Officers. 

ANNOTATION. 
Abandonment. 
Condemnation  proceedings.     583. 

Adverse  Possession. 

Right  of  way.     Limitation  of  action.     422. 

Charter, 
Repeal.     Effect  of  repeal  of  charter  on  rights  of  stockholders,  etc.     107. 
Repeal.     Effect  of  reservation  of  right  to  alter  or  repeal  charter.     107. 
Repeal.     Statute  repealing  charter  does  not  impair  obligaiioa  of  contraci 
where  right  of  repeal  is  reserved.     107. 

Condt't/on. 
Conditional  conveyance  of  right  of  way.    428. 

Consofidation, 
Consolidation  of  railroads.     510. 

Constitutional  Law 
Exclusive  privileges:  grant  of,  as  a  contract.     117. 
Gram  of  monopoly  by  legislature.     116. 

Obligation  of  contract:   statute  repealing  charter  does  not  impair,   where 
right  of  repeal  is  reserved.     107. 

Construction, 
Change  of  route.    Contract  to  build  road  not  specifically  enforceable.    428. 

Conveyance, 
Change  of  route.     Contract  to  build  road  not  specifically  enforceable.     438  m. 
Conditional  conveyance  of  right  of  way.     428. 

Crossings. 

Acquiescence  in  crossing.     155. 
Crossing  of  two  roads.     Authority.     571. 
Restoration  of  highway.     Railroad  crossing.     149. 
Use  of  roadbed  as  footpath.     154. 

Damages, 
Excessive  damages  in  eminent  domain  proceedings.    677. 

Dedication, 

Easement  in  public.     6. 

Platting:  dedication  by.    6. 

Public  square.     5.  I 

What  constitutes  a  dedication.     5. 

Ejectment 

Eminent  domain.     Estoppel.     579. 

Eminent  domain.     Illegal  entry  on  land.     579. 

Eminent  Domain. 
Abandonment.     583. 
Amending  record.     588. 

Amount  of  land.     Condemnation  of  excess.     Injunction.     574. 
Appeal:  dismissal  of.     5S9. 
Appeal  from  award.     Parlies.     588. 
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ANNOTATION— Ci?»/*««^^. 

Eminent  Domain — Continued, 
Appeal.     Use  of  land.     5S8. 

Benefits.     Where  offset  of  benefits  is  prohibited.    629. 
Costs  in  condemnation  proceedings.     683. 
Crossing  of  two  roads.     Authority.     571. 
Damages.     Benefits.     627. 
Damages.     Benefits,  general.     628. 

Damages.     Benefits  must  be  to  the  tract  a  portion  of  which  is  taken.     629. 
Damages.     Benefits.     Offset  against  damages  to  land  not  takeo.    629. 
Damages.     Consequential  damages.     641. 
Damages.     Diminution  of  business.     648. 
Damages.     Diminution  of  value.     647. 
Damages.     Elements  of  damage.     587,  637,  667. 
Damages.     Excessive  damages.     627. 

Damages.     Excessive  damages  in  condemnation  proceedings.     597. 
Damages.     Failure  to  fence.    641. 
Damages.     Gross  sum.     588. 

Damages.     Market  and  cash  value.     Instruction.    604. 
Damages.     "  Market  value."    605. 
Damages:  measure  of.     604. 
Damages:  measure  of.     Instruction.     624. 
Damages:  measure  of.     Market  value.     624. 
Damages.     Mineral  lands.     605. 

Damages.     Noise  and  smoke,  dust  and  vibration.     650. 
Damages.     Opinion  evidence.    677. 

Damages.     Payment  in  refunding  bonds.     Effect  of  appeal.    6X4« 
Damages.     Proof.     588. 
Damages.     Right  of  way.     633. 
Damages.     Right  to  compensation.    613. 
Damages.     Special  uses.    606. 
Damages.     Stipulation  by  attorneys.     588. 
Damages.     Surface  waters.     653. 
Damages.     Surface  water.     Obstructing  flow.     664. 
Damages.     Taking  part  of  tract.     What  is  to  be  regarded  as  a  single  tract 

of  land.     637. 
Damages.     Trial.     Order  of  evidence.     624. 
Damages.     Vibration  and  jarring  of  property.     650. 
Damages.     Where  there  are  improvements.     605. 
Delegation  of  power — to  municipal  corporations — to  ratlroad  companies. 

529.  530. 
Description  of  premises.     Petition.     592. 
Ejectment.     Estoppel.     579. 
Ejectment.     Illegal  entry  on  land.     579. 
Fire:  danger  from.     641. 

Foreign  corporation:  exercise  of  power  of  eminent  domain  by.     Sia 
Injury  to  adjoining  lands.     Ascertaining  damages.     637. 
Petition.     Filing.     593. 
Procedure.     Validity  of  incorporation.   -5 10. 

Public  use.     Nature  of  right  of  eminent  domain.     551.  n^ 

Public  use.     Railways.     Branch  roads.     551. 
Question  for  jury.     Procedure.     Michigan  statute.     587. 
Streets  and  highways.    Condemnation.     514. 
View  of  premises  by  jury.     588. 
Wrongful  entries.     Improvements.     Estoppel.     Ejectment    577. 

EatoppBl. 
Eminent  domain.     Ejectment.     579. 
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ANNOTATION— aw/<>f«^</. 

Evidence. 
Expert  and  opinion  evidence  in  condemnation  proceedings.    677. 

Foreign  Corporations, 
Eminent  domain:  exercise  of  power  by  foreign  corporation.     510. 

Incorporation. 
Etninent  domain.     Validity  of  incorporation.     510. 

Injunction. 

Eminent  domain.     Enjoining  condemnation  of  excess  of  amount  ol 

574- 
Income  mortgages.     Misapplication  of  earnings.    339. 

Laches. 
Foreclosure  sale.     Setting  aside.     297. 

Lease. 
Authority  to  lease.     446. 
Relative  liability  of  lessor  and  lessee.     445. 

■Limitations,  Statute  of. 

Limitation  of  action  to  recover  damages  for  constnictioii  ol 

street.     18. 
Right  of  way.     Adverse  possession.     Limltatloii  of  action.    42a. 

Location. 
Change  of  route.     Contract  to  build  road  not  specifically  enforoeabfe.    498. 

Monopoly. 
Grant  of  monopoly  by  legislature.     116, 

Mortgage. 

Default.     Failure  to  pay  interest.     267. 

Default.     Remedy  of  mortgagee.     266. 

Default.     Right  of  mortgagee  to  possession.     267. 

Foreclosure.    Appointment  of  receiver.    Discretion  of  ooaiL    96ft. 

Foreclosure.     Necessary  parties.     250. 

Foreclosure,     Sale  of  franchise.     275. 

Foreclosure  sale.     Setting  aside.     Excusing  delay.     298. 

Foreclosure  sale.     Setting  aside.     Laches.     297. 

Income  mortgages.     Misapplication  of  earnings.     Injunction.    3)9fl» 

Injury  to  property.     Remedy  of  mortgagee.     256. 

Municipal  Corporations. 
Exclusive  privileges:  grant  of,  as  a  contract.     117. 
Exclusive  privileges:  grant  of,  by  municipal  corporation.     116. 

Nuisance. 
Action  by  private  person.     37. 
Occupation  of  streets  by  railways  as  a  nuisance.     37. 

Parent  and  Child. 
Contributory   negligence  of  parent  as  bar  to  suit  for  loss  ol 

child.     70. 
Injury  to  infant.     Doctrine  of  imputed  negligence.    68. 
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Receiver. 
Foreclosure.     Appointment  of  receiver.     Discretion  of  court.     968; 
Priority  of  claims  against  receiver.     400. 

Riparian  Rights. 
Accretion.     409. 

Sa/e  of  Road. 
Sale  of  lands.     419. 

Specific  Performance. 
Change  of  route.     Contract  to  build  road  not  specifically  enforceable*    428 

Stock. 
Preferred  stock.     Relative  rights  c^f  preferred  and  common  stockholders. 
Dividends.     380. 

Streets  and  Highways. 
Action  by  private  person.     37. 
Boundary  by  street  carries  fee  to  centre.    4. 
Changing  grade  of  street  by  construction  of  road.     Injury  to>  lOD^wners. 

170, 
Chans;ing  grade  of  street.     Failure  to  repair.     Injury  to  workman.     171. 
Changing  grade.    Reduction  of  vertical  distance  between  roadbed  and  bridge 

over  hijjhway.     171. 
City  authorities:  power  of,  to  authorize  appropriation  and  obstruction  of 

street  by  Vbilroad.     17. 
Condemnation  of  streets  and  highways.     514. 
Consequential  damages.     19. 
Conveyance  of  land  abutting  on  street.     Bounding  by  line  of  street.     Fee 

in  street.     3. 
Conveyance  of  land  abutting  on  street.'    Description  by  plat.     4. 
Conveyance  of  land  abutting  on  street.     Where  street  is  wholly  oil  Umd  of 

grantor.     4. 
Damages:  abutting  owners  when  entitled  to.     17. 
Damages  assessed  by  views.     194. 
Damages.     Elevated  railroads.     19. 
Damages  for  loss  of  lime,   injuries  to  business,  etc.,  caused,  by- milroads 

obstructing  higliway.     194. 
Damages:  measure  of.     19. 
Dedication  by  plaiting.     6, 
Dedication.     Easement  in  public.     6. 
Dedication.     Public  square,     5. 
Dedication:  what  constitutes.     5. 
Eminent  domain.     20. 
Eievatf^d  rjiil roads.     18. 
Horse  railroads  in  streets.     18. 
Limitation  of  action.     18. 

Municipal  corporation.     Control  of  streets.     27. 
Nuisance:  railway  in  street  as.     37. 
Obstruciing  highway.     Who  can  complain.     194. 
Ownership  of  fee.     17. 
Permission  of  use  of  streets.     28. 
Railroads  in  streets.     Rights  of  abutting  owners.     16. 
Unauthorized  occupation  of  streets  by  railroads.     148. 

86  A.  <&  £.  R.  R.  Gas. -44 
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Street  Railways. 

Exclusive  privileg^es:  grant  of,  to  street-railway  companies.     Il6. 

Horse  railways  in  streets.     i8. 

Injuries  to  persons  in  streets  by  street  railways.     68. 

Surface  Waters 
Eminent  domain.     Consequential  damages.     653. 
Eminent  domain.     Obstructing  flow.     664. 

Traffic  Association, 
Validity  of  pooling  contracts  between  different  railway  companies.    488. 

Ultra  ¥ires. 
Sale  of  lands.     419. 

APPEAL.    See  Pleading  and  Practicb. 

ASSIGNMENT. 

Subscription  to  bonds.  Executory  contract.  Statute  giving  remedy  to  cred- 
itors to  reach  any  right  or  property  of  a  debtor,  lu/d  not  to  apply  to 
contract  between  subscribers  to  debenture  bonds  and  corporation,  contract 
being  executory  and  not  assignable.  Pettibone  v.  Toledo,  etc.,  R.  Co. 
(Mass.).     227. 

BONDS. 

Application  of  subscription.  Rights  of  creditors.  Creditors  of  company  can- 
not compel  subscription  to  debenture  bonds,  advanced  as  a  loan,  to  be 
applied  on  their  claims.  Fact  that  bonds  were  issued  to  enable  company 
to  complete  its  road  creates  no  trust  in  favor  of  creditors  for  supplies,  etc. 
Peitil>one  v,  Toledo,  etc  ,  R.  Co.  (Mass.).     227. 

Car-tru^t  lease.  Prioriiy.  Cartiust  certificates  held  under  circumstances  to 
be  mortgage  bonds  inferior  as  liens  on  rolling  stock  to  prior  montage 
contaiinng  clause  covering  afrer-arquired  properly.  Central  Trust  Co.  v. 
Ohia  Central  R.  Co  (C    C).     299 

Construction  company.  Collateral  agreement.  Under  agreement  of  railroad 
with  consiruriion  company  whereby  bonds  were  issued  to  the  latter,  field. 
that  construction  company  was  bound  to  pay  interest  only  on  so  many  of 
bonds  as  ii  received  and  used  to  which  it  was  not  entitled  under  contract. 
Foster  V,  Mansfield,  etc..  R.  Co.  (C.  C).     281. 

Income  bonds.  Excessive  inierest.  Railroad  which  has  paid  hif»her  rate  of 
interest  than  necessary  on  prior  incumbrances,  cannot,  in  accouniin;;  in 
favor  of  income  bondholders,  charge  difference  against  income,  when 
mortgage  contains  express  provisions  against  such  application.  Barry  v. 
Missouri,  etc.,  R.  Co.  (C.  C.)      332. 

Income  bonds.  Exrhange.  Refusal  10  surrender.  In  accounting  under  mort- 
gage ill  which  provision  is  made  for  retirini^  income  bonds  and  issuing 
new  ones,  which  new  bonds  are  to  be  held  by  trust  company  until  ail  are 
retired,  a  bondholder  withholding  his  consent  to  surrender  bonds,  not  en- 
titled to  claim  as  inierest  more  of  income  than  his  share  would  have  been, 
had  there  been  no  surrender.      Harry  7'.  Missouri,  etc.,  R.  Co.  (C  C.)    332. 

Income  bonds.  Payment  of  interest  In  ascertaining  income  applicable  to 
payment  of  interest,  an  allowance  made  by  the  mortgagor  company  to  a 
connecting  road  for  a  division  of  earnincs  under  the  circumstances  re- 
jected.    Barry  z>,  Missouri,  etc.,  R.  Co.  (C.  C).     332. 

Organization  agreement.  Common  and  preferred  stock.  Agreement  construed 
and  held,  that  as  between  preferred  and  common  stock,  the  latter  of  which 
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was,*  under  charter,  to  be  debarred  from  participating  until  the  former  had 
been  paid  seven  dividends  during  five  years,  surplus,  after  providing  for 
security  of  lien,  as  well  as  premiums  received  by  company  on  first  mort- 
gage bonds,  was  to  be  applied  to  dividends.  Mackintosh  v.  Flint,  etc., 
R.  Co.  (Mich.).     340. 

Subscription.  Executory  contract.  Assignability.  Statute  giving  remedy  to 
creditor  to  reach  any  right  or  property  of  a  debtor,  held  not  10  apply  to 
contract  between  subscribers  to  debenture  bonds  and  corporation,  contract 
being  executory  and  not  assignable.  Pettibone  v.  Toledo,  etc.,  R.  Co. 
(Mass)      227. 

Subscription  to  bonds.  Unpaid  subscription.  Agreement  of  bondholders  to 
lend  company  money  and  take  in  payment  debenture  bonds,  held  not  to 
amount  to  an  unpaid  subscription  to  the  capital  stock,  but  to  be  an  agree- 
ment to  make  a  loan  on  bonds  at  security.  Pettibone  v,  Toledo,  etc.,  R. 
Co.  (Mass.).     227. 

Suit  to  avoid.  Parties.  Bondholders  are  necessary  parties  to  suit  brought  to 
adjudge  void  a  mortgage  and  the  bonds  secured  thereby.  Service  on 
trustees  is  not  sufficient.     Appeal  of  Harrisburg,  etc.,  R.  Co.  (Pa.).     249. 

BRANCH  ROADS. 

Eminent  domain.  Public  use.  Evidence  that  all  who  wish  to  avail  themselves 
of  branch  road  may  do  so  not  sufficient  to  show  that  use  of  the  work  will 
be  for  the  benefit  of  the  public.  Pittsburg,  etc.,  R.  Co.  v.  Benwood  Iron 
Works  (W.  Va).     531. 

Eminent  domain.  Public  use.  -Switch  to  manufactory;  railroad  sought  to 
condemn  land  over  which  to  build,  for  purpose  of  transporting  freight  to 
and  from  said  manufactory,  A^/d  that  use  to  which  land  was  to  be  sub- 
jected ivas  a  private  and  not  a  "public  use,"  Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron  Works  (W.  Va.).     531. 

Eminent  domain.  Public  use.  Where  the  record  shows  that  the  construction 
of  branches  and  spurs  is  essential  to  any  successful  operation  of  petition- 
er's road,  it  must  be  held  to  be  necessary  for  public  use.  Toledo,  etc.,  R. 
Co.  Vi  East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

CAR-TRUST.    See  Mortgage. 

CARRIERS.    See  Traffic  Association. 

Competing  lines.  Judicial  notice.  Court  takes  judicial  notice  of  fact  that  two 
railroads  touching  same  points  are  competing  lines.  Gulf,  etc.,  R.  Co.  v. 
State  (Tex.).     481. 

Regulation  of  rates.  Discrimination.  Certain  features  of  contract  between 
city  of  New  Orleans  and  New  Orleans  &  C.  R.  Co.,  as  to  fares  charged  to 
pubUc,  Ae/d  not  to  subject  it  to  attack  as  unreasonable  discrimination. 
Forman  v.  New  Orleans,  etc.,  R.  Co.  (La.).     38. 

CHANGE  OF  VENUE.    See  Venue. 

CHARTER.    See  Constitutional  Law. 

City  ordinance  requiring  company  to  construct  road  in  particular  manner, 
passed  pursuant  to  statute,  held  io  have  force  and  effect  of  statute  and  to 
become  part  of  gharter  of  company,  upon  non-compliance  with  which  it 
may  be  compelled  to  surrender  its  franchise.  State  v.  Madison  St.  R.  Co. 
(Wis.).     135. 

Repeal.     Eflfect  of  repeal  of  charter  on  rights  of  stockholders,  etc.     107  n. 

Repeal.     Effect  of  reservation  of  right  to  alter  or  repeal  charter.     107  n. 

Repeal.  Statute  repealing  charter  does  not  impair  obligation  of  contract  where 
right  of  repeal  is  reserved.     107  «. 
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CHILDREN.    See  Parent  and  Child. 

Eminent  domain.  Condemnation  money.  Decree  condemning  land^  of  minor 
for  railroad  purposes  should  not  order  condemnation  money  to  be  paid  to 
the  guardians  cui  liiem.      Brown  v.  Rome,  etc.,  R.  Co.  (Ala.).     571. 

Eminent  domain.  Lands  of  infants.  Under  Alabama  statute,  petition  to  con- 
demn for  uses  of  a  railroad  need  not  aver  an  o£fer  and  an  unsuccessful 
attempt  to  purchase  the  land.     Brown  v,  Rome,  etc.,  R.  Co.  (Ala,).     571. 

COMMISSIONERS.    See  Eminent  Domain. 

CONDEMNATION  PROCEEDINGS.    See  Eminent  Domain. 

CONDITION. 

Conditional  conveyance  of  right  of  way^     428  n. 

Conveyance.  Condition  subsequent,  no  breach  of,  contained  in.  deed«  Mf 
failure  of  grantee  or  those  succeeding  to  its  title,  to  build  and  operate  road 
to  full  extent  of  charter  route.     Morrill  v.  Wabash,  etc.,  R.  Co.  (Mo.).    425. 

CONSOLIDATION.    Consolidation  of  Railroads.     510 ». 

Foreign  and  domestic  corporation.  By, consolidation  of  C,  B.  &  Q.  R.  Co. 
and  B.  &  M.  R.  Co.  in  Nebraska,  hfld  that  corporation  created  thereby 
l>ecame  a  body  corporate  in  accordance  with  the  laws  of  Nebraska,  and 
was  not  therefore  a  foreign  corporation.  State  v.  Chicago,  etc.,  R.  Co. 
(Neb.).     504. 

Foreign  corporation.  Eminent  domain.  Statute  forbidding  foreign  corpora- 
tions to  exercise  riKht  of  eminent  domain  does  not  prohibit  existing  com- 
panies, one  of  which  is  a  domestic  corporation,  from  becoming  body  cor- 
porate by  consolidation  instead  of  by  formation  of  new  corporation.  State 
V.  Chicago,  etc..  R.  Co.  (Neb.).     504. 

Mortgage  foreclosure.  Parties.  Mortgage  by  different  companies  and  sub- 
sequent practical  consolidation.  Numerous  conveyances  into  other  hands. 
Held,  that  company  owning  equity  of  redemption,  and  company  being 
lessee  in  possession,  were  proper  parties.  Beekman  v.  Hudson  River, 
etc..  R.  Co.  (N,  Y.).     321. 

Sale  of  franchise.  Provision  of  act  empowering  company  to  purchase  land- 
grant  and  franchise  of  and  to  consolidate  with  other  roads  chartered  on  its 
route,  heii  not  to  authorize  transfer  of  its  own  land-grant  and  franchises. 
Southern  Pac.  R.  Co.  v.  Esquibel  (N.  M.).     410. 

Unauthorized  use  of  right  of  way.  Both  depot  and  construction  companies 
held  liable  for  damages  sustained  by  one  whose  land  was  condemned  by 
switching  and  making  up  of  trains  by  a  lessee  company,  petition  in  con- 
demnation proceedings  stating  that  the  land  was  only  to  be  used  for  the 
passage  of  trains.     Backus  v,  Detroit,  etc.,  R.  Co.  (Mich.).    436. 

CONSTITUTIONS.     See  Statutory  and   Constitutional    PnouisiOtts 
CiTKD  AND  Construed. 

CONSTITUTIONAL   LAW.    See  Eminent  Domain. 

Eminent  domain.  Consequential  damages.  Constitutional  right  lo.  compen- 
sation for  private  property  taken  for  public  use  does  not  extend  to  in- 
stances where  land  is  not  actually  taken  but  indirectly  injured.  Ottawa, 
etc..  R.  Co.  V.  Larson  (Kan.)      163. 

Eminent  domain.  New  appraisement.  Statute  providing  that  jury  may  assess 
damages  where  a  **new  appraisement"  is  ordered,  does  not  deprive  the 
owner  of  his  constitutional  right  to  a  common  law  jury.  Kansas  Cityj^cfiC, 
R.  Co.  V.  Story  (Mo.).     584. 
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Cxclasive  privileges:  grant  of,  as  a  contract.     117  n, 

foreign  corporation.  Contract.  Under  constitutional  provision  that  no  for- 
eign corporation  shall  do  business  in  state  without  having  place  of  business 
and  agent,  contracts  in  state  relative  to  property  in  state  made  by  foreign 
trust  company  without  having  office  in  slate  are  not  void  but  voidable: 
plea  in  bar  to  foreclosure  suit  based  on  that  provision  of  consiiiution  is 
noi  sufficient.     American  L.  &  T.  Co.  v.  East  &  West  R.  Co.  (C.  C).     276. 

Grant  of  monopoly  by  legislature.     116  n. 

Impairing  obligation  of  contracts.  Provision  in  statute  making  proof  of  cost 
of  obligation,  instead  of  liability  of  debtor,  measure  of  crediior's  recovery, 
and  requiring  creditor  to  accept  payment  before  maturity  is  unconstiiu- 
lional.     People  v,  O'Brien  (N.  Y.).     78. 

Municipal  corporations.  Grant  of  franchise.  Fact  that  legislature  may  confer 
on  city  or  county  power  to  grant  Iranchise,  or  to  create  a  corporation,  does 
not  deprive  it  of  its  power  to  take  away  power  so  granted,  or  to  repeal  or 
alter  acts  of  county  or  city.     State  v.  Hilbert  (Wis.).     118. 

Obligation  of  contract:  statute  repealing  charter  does  not  impair,  where  right  of 
repeal  is  reserved.     107  n. 

Railroads  in  street.  Municipal  ordinance  granting  right  of  way  to  railroad 
company  through  designated  streets  kelJ  valid  under  Colorado  constitu- 
tion.    Denver,  etc.,  R.  Co.  v,  Domke  (Colo.).     155. 

Receiver:  transferring  property  to.  Statute  providing  for  appointment  of  re- 
ceiver Of  property  of  dissolved  corporation,  and  for  transfer  of  assets  to 
him  "by  force  of  statute  after  title  had  become  vested  in  directors  under 
laws  In  force  at  time  of  dissolution,  is  unconstitutional.  People  v.  O'Brien 
(N.Y.).     78. 

Street  'railway.  Construction.  Pennsylvania  constitution  of  1874,  providing 
that  no  street  railway  shall  be  constructed  without  consent  of  local  author- 
ities, held  to  have  no  application  to  company  chartered  before  adoption  of 
constitution  of  1874.  but  subsequent  to  amendment  of  1867.  Appeal  of 
Williamsport  Pass.  R.  Co.  (Pa.).     T25. 

Street  railway.  Franchise.  Statute  requiring  companies,  in  addition  to  paving 
between  the  rails  as  required  by  franchise  received  from  city,  to  pave  one 
foot  on  each  side,  held  not  unconstitutional,  but  an  exercise  of  reserved 
rights  of  legislature  to  alter  franchise.  Sioux  City  R.  Co.  v,  Sioux  City 
(Iowa).     143. 

Street  railway.  Sale  of  franchise.  Statute  providing  for  sale  of  rights  of  Broad- 
way Surface  R..  Co.  to  run  cars  on  city  streets,  proceeds  to  be  paid  to  city, 
held  unconstitutional.     People  v.  O'Brien  (N.  Y.)     78. 

Ttutation  of  stock:  statute  providing  for.  of  corporations  for  privilege  of  or- 
ganizing is  not,  in  its  application  to  corporations  framed  under  earlier  laws 
providing  that  purchasers  at  mortgage  foreclosure  sales  can  become  incor- 
porated bodies,  a  violation  of  constitutional  inhibition  afi^ainst  laws 
impairing  obligation  of  contract.     People  7/.  Cook  (N.  Y.).     256. 

Traffic  association.  Agreement  between  several  railroads,  some  owning  com- 
peting lines  for  appointment  of  common  committee  or  association  composed 
of  one  member  from  every  company  to  fix  rates,  is  contrary  to  section  of 
Texas  constitution  forbidding  consolidation  or  control  of  parallel  or  com- 
peting lines.     Gulf,  etc.,  R.  Co.  v.  State  (Tex.).     481. 

Traffic  association.  Inter  state  commerce.  State  of  Texas  has  the  right  to 
interfere  with  contract  in  restraint  of  competition  to  which  several  com- 
panies incorporated  by  that  state  are  parties,  although  it  regulates  charges 
on  freight  carried  to  and  between  Texas  and  other  states.  Gulf,  etc.,  R. 
C6.  ».  Slate  (Tex.)    481. 

lYaffic  association.  Provisions  of  contract.  Fact  that  any  company  entering 
into  agreement  has  right  of  withdrawal  or  cannot  be  punished  for  dis- 
obedience, or  that  it  cannot  be  shown  that  companies  have  made  excessive 
charges,  held  not  to  relieve  agreement  of  its  illegality.  Gulf,  etc.,  R.  Co. 
r.  Stole  (Tex.).     481. 


Digitized  by 


Google 


694  INDEX. 

CONSTITUTIONAL  l^K^'-Omiinued. 

Traffic  association.  Stifling  competition.  Provision  of  Texas  constitution  for- 
bidding consolidation  of  parallel  or  competing  lines,  held  to  evince  that 
control  in  any  manner  or  to  any  extent  was  intended  to  be  prohibited,  pro> 
vided  it  enabled  one  railroad  to  keep  down  competition.    Gulf,  etc.,  R.  Co. 

V.  State  (Tex.).     481. 


CONSTRUCTION.    See  Bonds. 

Change  of  route.     Contract  to  build  road  not  specifically  enforceable.    428  n. 

Failure  to  complete  road.  Land  grant.  Acts  of  congress  reserving  right  to 
adopt  measures  to  secure  speedy  completion  of  road,  authorize  the  forfeit- 
ure of  the  land  grant  on  failure  of  company  to  complete  it.  Reservation 
being  for  the  protection  of  j»overnment  and  not  for  benefit  of  company. 
Southern  Pac.  R.  Co.  v.  Esquibcl  (N.  M.).  410. 

Power  to  procure  means  to  construct  road  granted  by  act  of  incorporation  held 
to  be  a  particular  power  to  be  exercised  for  that  specified  object.  Southero 
Pac.  R.  Co.  V.  Esquibel  (N.  M.).    410. 


CONTRACT.    See  Conveyance;  Traffic  Association. 

Bonus.  Failure  to  run  train  to  stipulated  point.  Where  main  consideration  of 
the  bonus  to  a  railroad  was  the  bringing  of  its  line  to  a  certain  town  and 
the  running  of  its  trains  to  a  certain  point,  in  ascertaining  damages  for  the 
breach  of  the  subsidiary  stipulation,  every  presumption  maybe  made  as  to 
the  advantages  which. might  be  derived  from  broken  agreement.  City  of 
St.  Thomas  v.  Credit  Valley  R.  Co.  (Ont.).     473. 

Contract  wiih  employee.  Statutory  regulation.  Under  Missouri  statute,  for- 
bidding officers  and  employees  from  being  interested  in  furnishing  supplies, 
etc.,  a  contract  by  a  stock  agent,  with  a  railroad  leasing  the  company's 
stock-yards,  m  consideration  of  his  receiving  a  certain  sum  for  loading  and 
unloading  stock,  is  void,  and  cannot  be  validated  by  ratification.  Rue  v, 
Missouri  Pac.  R.  Co.  (Tex.).     49. 

Failure  to  maintain  station.  Damages  for  failure  of  company  to  maintain  sta- 
tion at  stipulated  point  in  accordance  with  contract  wiih  municipality; 
depreciation  in  value  of  property  around  station  as  element  for  considera* 
tion.     City  of  St.  Thomas  v.  Credit  Valley  R.  Co.  (Ont.).     473. 

Telegraph  line:  construction  of.  Action  for  breach  of  contract.  Report  of 
referee  giving  sum  of  earnings  in  gross  for  each  office  on  the  line  to  which 
plaintiff  is  entitled,  not  set  aside  for  failure  to  give  annual  earnings  for 
each  office  or  average  annual  receipts.      Pittsburg,  etc.,  R.  Co.  v.  Shaw 

(Pa.).     453. 

Telegraph  line:  construction  of.  Business  wire.  Under  agreement  for  the 
erection  of  a  telegraph  alo-ig  line  of  railroad,  railroad  having  privilege  of 
an  additional  wire  for  railroad  business,  heldy  in  action  for  breach  of  con- 
tract,  that  the  use  of  such  wire  for  commercial  purposes  entitled  the  rail- 
road to  damages  based  on  the  earnings  of  the  line  with  the  additional 
wire.     Pittsburg,  etc.,  R.  Co.  v.  Shaw  (Pa.).     453. 

Telegraph  line:  construction  of.  Under  terms  of  contract,  held  that  plaintiff 
having  built  the  line  as  agreed,  was  entitled  to  one-half  the  earnings 
between  certain  points  including  intermediate  stations.  Pittsburg,  etc.,  R. 
Co.  V,  Shaw  (Pa.).     453. 

Telegraph  line.  Ultra  vires.  Defence  that  contract  on  part  of  railroad  to 
maintain  and  operate  telegraph  line  is  ultra  vires,  held  not  available. 
Pittsburg,  etc..  R.  Co.  v.  Shaw  (Pa.).     453. 

Use  of  track.  Compensation.  Company  owning  track,  though  not  entitled  to 
value  of  franchise,  yet,  A^/c/ entitled  to  more  than  mere  nonrinal  consider- 
ation.   Louisville,  etc.,  R.  Co.  v.  Central  Pass.  R.  Co.  (Ky,).    463. 
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CONTRIBUTORY  NEGLIGENCE. 

Parent  and  child.  Contributory  negligence  of  parent  in  allowing  infant  child 
to  go  on  track,  which  will  prevent  him  from  recovering  for  injuries  to 
child,  must  be  proximate,  and  not  remote.  S.  &  N.  Ala.  R.  Co.  v,  Don- 
ovan (Ala.).     151. 

CONVEYANCE. 

Change  of  route.     Contract  to  build  road  not  specifically  enforceable.    428  if. 

Conditional  conveyance  of  right  of  way.     428  n. 

Condition  subsequent.  Breach.  No  breach  of  condition  subsequent  contained 
in  deed,  by  failure  of  grantee  or  those  succeeding  to  its  title,  to  build  and 
operate  road  to  full  extent  of  charter  route.  Morrill  v,  Wabash,  etc.,  R. 
Co.  (Mo.).     425. 

Deed.  Delivery.  Vendor's  lien.  Where  deed  is  delivered  to  parties  who 
assume  on  behalf  of  company,  in  consideration  of  conveyance,  to  contract 
for  payment  of  purchase  price  at  stated  time,  a  subsequent  delivery  of  the 
deed  to  company  with  knowledge  of  grantor  completes  conveyance  free  of 
all  lien  for  purchase  price.     Crisman  v.  Smith  (N.  J.).     422. 

Escrow.  Depositee  of  money  to  be  paid  for  right  of  way  when  grantor 
delivers  deed  is  joint  agent  of  parties.  Chicago,  etc.,  R.  Co.  v,  Wiscon- 
sin, etc..  R.  Co.  (Iowa).    400. 

Escrow.  Deposit  of  money.  Laches.  Where,  in  pursuance  of  contract,  pur- 
chase price  of  right  of  way  is  deposited  with  third  party  to  be  paid  on 
delivery  of  deed,  and  through  unreasonable  delay  of  grantor  the  deed  is 
not  delivered  until  such  third  party  has  become  insolvent,  action  will  not 
lie  against  grantor.  Chicago,  etc.,  R.  Co.  v,  Wisconsin,  etc.,  R.  Co. 
(Iowa).     400. 

Escrow.  Deposit  of  money.  Where  depositee  spent  money  and  grantor  was 
sued  for  failing  to  deliver  deed,  evidence  that  depositee  paid  money  to 
construction  company  which  owned  defendant  railway  is  incompetent  for 
purpose  of  showing  that  money  was  returned  to  defendant.  Chicago,  etc., 
R.  Co.  V.  Wisconsin,  etc.,  R.  Co.  (Iowa).     400. 

Failure  to  complete  road.  Deed  to  railroad  held  not  to  become  inoperative  by 
virtue  of  statute  of  Missouri,  because  road  is  not  built  the  entire  length  of 
charter  route  within  the  ten  years  prescribed  by  statute.  Morrill  v. 
Wabash,  etc.,  R.  Co.  (Mo.).     425. 

Incumbrances:  subscription  to  pay  off.  Contract  for  right  of  way  held  a  per- 
sonal obligation  for  those  assuming  to  contract  for  the  company;  and 
moneys  subscribed  to  pay  off  incumbrances  on  right  of  way,  and  for  no 
other  purpose,  are  not  applicable  to  payment  of  purchase  price.  Crisman 
V.  Smith  (N.  J.).     422. 

Purchase  of  right  of  way  and  depot  grounds.  Breach  of  warranty.  In  an 
action  of  ejectment  by  third  party  against  the  grantor  and  the  grantee 
railroad  company,  held^  under  the  circumstances,  that  as  ihe  company 
alleged  the  purchase  of  the  right  of  way  and  depot  grounds  from  the  other 
defendant  and  their  warranty  deed  therefor,  and  the  judgment  settling  the 
rights  of  the  various  parties,  which  was  affirmed  by  consent,  shows  a 
breach  of  the  warranty,  it  should  be  affirmed.  Ackerman  v.  Huff 
(Tex.).     589 

Qualified  fee.  Rights  under.  Under  deed  granting  only  qualified  fee,  grantee 
has  same  right  to  exclusive  possession  and  enjoyment  as  though  he  held  it 
in  fee  simple.     New  Jersey,  etc.,  Co*,  v.  Morris 'C.&  B.  Co.  (N.  J.).     515. 

CORPORATIONS. 

Railroad  companies.  Private  property.  Property  of  railroads,  so  far  as  con- 
cerns ownership  and  profit  or  gain,  is  to  all  intents  and  purposes  private 
property,  although  applied  to  a  use  in  which  the  public  have  an  interest. 
Pittsburgh,  etc.,  R.  Co.  v.  Benwood  Iron  Works  (W.  Va.).     531. 
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CROSSINGS. 


Acquiescence  in  croestng.     155  ». 

Change  of  turnpike.  Reconstruction.  Statute  providing  that  railroad  chang- 
ing portion  of  turnpike  shall  reconstruct  it,  does  not  require  it  to  first  loo- 
giiudinaliy  appropriate  the  road,  nor  forbid  a  change  of  site  where  the  ap- 
propriation consists  of  a  grade-crossing  at  an  angle  of  45  degrees.  Appeal 
of  Township  of  N.  Manheim  (Pa.).     194. 

Contributory  negligence.  Fact  that  person  about  to  cross  street-railway  track 
does  not  first  stop  and  look  is  not,  as  a  matter  of  law,  negligence.  Question 
is  for  jury.  This  is  true  whether  cars  are  horse  cars  or  grip  cars.  Chicigo 
City  R.  Co.  V.  Robinson  (111.).     66. 

Crossing  of  two  roads.     Authority.     571  n. 

Crossing  of  two  roads.  Averment  in  petition  of  railroad  to  condemn  crossing 
over  another  road  which  states  that  it  is  necessary  for  public  use  to  take 
property  described  is  sufficient.  Toledo,  etc.,  R.  Co.  v.  East  Saginaw, 
etc.,  R.  Co.  (Mich.).     553-* 

Crossing  of  two  roads.  Discontinuation  of  proceedings  as  to  one  point  of 
crossing  does  not  affect  action  to  be  taken  as  to  other  points.  Toledo,  etc., 
R.  Co.  V.  East  Saginaw,  etc. ,  R.  Co.  (Mich.).     553. 

Crossing  of  two  roads.  Map  and  survey  having  received  approval  of  state 
board  and  been  duly  filed,  the  rights  of  way  of  other  roads  may  be  con- 
demned for  crossing,  as  in  the  case  of  private  property,  whether  the  new 
road  proceeds  through  the  place  to  the  terminal  points  by  one  or  more  ter- 
minal lines.      Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co.  (Mich.). 

553. 

Crossing  of  two  roads.  Petition  to  take  land  for  crossing,  which  states  that 
petitioning  company  has  decided  that  property  in  question  is  necessary  to 
accommodate  the  tracks  proposed  and  to  develop  business,  hfld  sufficient. 
Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

Crossing  of  two  roads.  Plat  of  road.  Crossing  board.  Where  terminal 
branches  of  road  are  designated,  mapped  out,  approved  by  majority  of 
directors,  and  certified  as  essential  to  development  of  business,  it  is  suffi- 
cient to  give  state  crossing  board  jurisdiction.  Toledo,  etc.,  R.  Co.  v. 
East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

Crossing  of  two  roads.  Procedure.  On  petition  to  condemn  lands  of  a  rail- 
road for  crossing  purposes,  held,  that  appointment  of  commirsioners  will 
not  be  refused  because  more  is  stated  in  petition  than  statute  requires. 
Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co.  (Mich,).     553. 

Grade-crossing.  Action  to  compel.  Company  required  to  pay  costs.  Appeal 
of  Township  of  N.  Manheim  (Pa.).     194. 

Grade-crossing.  Statutory  regulation  that,  whenever  it  shall  be  necessary  for 
a  railroad  to  intersect  any  established  road  or  way,  it  shall  be  the  duty  of 
the  company  to  construct  the  road  so  as  not  to  impede  passage  or  trans- 
portation: what  is  a  compliance  with,  where  road  crosses  a  turnpike.  Ap- 
peal of  Township  of  N.  Manheim  (Pa.).     194. 

Grip  car.  Signal  of  approach.  Running  grip  car  past  crossing  where  another 
car  is  discharging  passengers,  without  signal  or  warning,  MJ  conduct 
fairly  tending  to  prove  negligence.  Chicago  City  R.  Co.  v.  Robinson  (III.). 
66. 

Highway-crossing.  Duty  of  company.  Railroad  crossing  so  constructed  as 
not  to  endanger  passage  of  persons  and  transportation  of  property,  or  in- 
terfere with  highway,  is  substantial  compliance  with  Pennsylvania  statute 
'Concerning  crossing  of  highway  by  railroad.  Appeal  of  Township  of  N. 
Manheim  (Pa.).     194. 

Injury  to  child.  Suit  by  parent.  Where  child  about  to  cross  track  looked  and 
saw  no  trains  approaching,  instruction  withdrawing  from  jury  question 
whether  company  could  have  averted  injury,  and  pronouncing  conduct  of 
parent  negligence ,//r  se,  held  properly  refused.  S.  &  N.  Ala.  R.  Co.  v, 
Donovan  (Ala.).     151. 


Digitized  by 


Google 


IKDEX.  6&7 
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'Obstructing  highway.  Penally.  Statute  imposing  penalty  for  unnecessary  ob- 
scruriion  of  highway  does  not  apply  to  company  crossing  highway  with 
its  track,  although  it  omits  duty  of  restoring  crossing  to  its  former  state. 
Cummins  v,  Evansville.  etc.,  R.  Co.  (Ind.).     147. 

Restoration  of  highway.     Railroad-crossing.     149  n. 

Use  of  roadbed  as  footpath.     154  n, 

DAMAGES.    See  Eminent  Domain. 

Excessive  damages.  Discretion  of  court.  Question  of  propriety  of  granting 
new  trial  on  the  ground  that  the  verdict  was  not  justified  by  the  evidence, 
held  to  be  wiihin  discretion  of  the  trial  court.  Whitely  v.  Mississippi  W. 
&  B.  Co.  (Minn.).     624. 

Excessive  damages  in  eminent  domain  proceedings.    627  n. 

DEBENTURES.    See  Bonds. 

DEDICATION. 

Easement  in  public.     6  n. 

Perverted  use.  Grant  of  entire  block  of  land  for  depot  purposes  not  an  "en- 
croachment" on  street,  which  is  authorized  and  sanctioned  by  statute,  but 
a  dedication  of  street  for  foreign  purposes.  Daly  v,  Georgia,  etc.,  R.  Co. 
(Ga.).     20. 

flatting:  dedication  by.     6  n. 

Public  square.     5  n. 

Reservation.  Plats.  Where  a  land-owner,  making  dedication,  designates  on  the 
plat  a  railroad  track  along  centre  of  a  street,  he  reserves  the  track  from 
dedication;  and  persons  purchasing  lots  do  not  take  to  the  centre  of  the 
street.     Pennsylvania  R.  Co.  v.  Ayres  (N.  J.),     i. 

Reservation.  Use  of  street  for  railroad.  Corporation  platting  out  addition  to 
city,  and  dedicating  streets  with  reservation  of  right  to  operate  railroad 
therein,  is  not  relieved  from  constructing  and  operating  road  in  legal  and 
proper  manner.     Ottawa,  etc.,  R.  Co.  v.  Larson  (Kan.).     163. 

What  constitutes  a  dedication.     5  n, 

DISSOLUTION.    See  Receiver. 

Succession  to  property.  If  legislative  act  dissolving  corporation  makes  no 
provision  for  right  of  succession,  such  right  is  governed  by  statute  under 
which  title  vests  immediately  in  directors,  in  trust  for  creditors  and  stock- 
holders.    People  V.  O'Brien  (N.  Y.).     78. 

Winding  up  affairs.  Statute  providing  that,  when  corporation  is  dissolved, 
attorney-general  shall  bring  suit  to  wind  up  its  affairs,  held  prospective  in 
its  operation,  and  to  have  no  application  to  corporation  dissolved  prior  to 
its  passage.     People  v,  O'Brien  (N.  Y.).     78. 

DITCHES  AND   DRAINS.    See  Surface  Waters. 
DIVIDENDS.    See  Stock. 

DONATION.    See  Municipal  Subscription. 

Faihire  to  run  train  to  stipulated  point.  Where  the  main  consideration  of  the 
bonuH  to  a  railroad  was  the  bringing  of  its  line  to  a  certain  town  and  the 
running  of  its  trains  to  a  certain  point,  in  ascertaining  dam*ages  for  the 
breach  of  the  subsidiary  stipulation,  every  reasonable  presumption  may  be 
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made  as  to  the  advantages  which  might  be  derived  from  broken  agreement. 
City  of  St.  Thomas  v.  Credit  Valley  R.  Co.  (Oni.).  473. 
Municipal  aid.  Under  statutes,  mere  fact  ihai  township  subscribed  to  stock 
does  not  entiile  company  to  money  as  donation,  but  taxpayers  have  right 
to  determine  whether  aid  voted  shall  be  by  way  of  taking  stock,  or  by 
donation.     Board  of  Commrs.  v.  State  (Ind.).     210. 

EASEMENT.    See  Streets  and  Highways. 

EJECTMENT. 

Eminent  domain.     Estoppel.     579  n. 

Eminent  domain.  Estoppel.  Landowner  who  surrenders  possession  withoot 
prepayment  and  by  acquiescence,  induces  company  to  expend  money  can- 
not afterwards  maintain  ejectment.  He  is  confined  to  recovery  of  damages. 
Louisville,  etc.,  R,  Co.  v,  Soltweddle  (Ind.).     577. 

Eminent  domain.     Illegal  entry  on  land.     579  n, 

ELEVATED  RAILROADS.    See  Streets  and  Highways. 

EMINENT  DOMAIN.    See  Streets  and  Highways. 

Abandonment.     583  «. 

Abandonment.  Railroad  company  having  obtained  right  of  way  may  abandon 
the  same  and  proceed  for  a  further  comdemnation.  Cooper  v.  Anniston, 
etc.,  R.  Co.  (Ala.)     581. 

Acquisition  under  eminent  domain.  Fee.  Grant  of  right  of  eminent  domain 
construed  not  as  investing  with  capacity  to  take  a  fee.  but  as  merely  giving 
power  to  acquire  an  easement.  New  Jersey,  etc.,  Co.  v,  Morris  C.  &  B. 
Co.  (N.J.)     515. 

Amending  record.     588  n. 

Amount  of  land.     Condemnation  of  excess.     Injunction.     574  n. 

Appeal:  dismissal  of.     589  n. 

Appeal  from  award.     Parties.     588  «. 

Appeal.     Use  of  land.     588  «. 

Appeal.  Where  a  railroad  deposits  with  probate  judge  amount  of  award  and 
costs,  an  appeal  will  not  hinder  work  on  the  condemned  property,  nor  will 
an  injunction  lie  restraining  the  company  from  such  work.  Cooper  v. 
Anniston,  etc.,  R.  Co.  (Ala.).     581. 

Award  of  commissioners.  Appeal.  Judgment  confirming  report  of  com- 
missioners, which  recites  that  at  defendant's  request  commissioners  were 
appointed  in  vacation,  does  not  estop  defendant,  who  excepts  to  the 
award  from  demanding  a  jury.  Kansas  City,  etc.,  R.  Co.  v.  Story  (Mo.). 
584. 
•'     Benefiis.     See  Damages,  infra. 

Benefits.    'Where  oflFset  of  benefits  are  prohibited.     629  if. 

Branch  roads.     See  Public  Use,  infra. 

Consequential  dama.^es.  Constitutional  law.  Constitutional  right  to  compen- 
sation for  private  property  taken  for  public  use  does  not  extend  to  in- 
stances where  land  is  not  actually  taken  but  indirectly  injured.  Ottawa, 
etc.,  R.  Co.  V.  Larson  (Kan.).     163. 

Costs.  Damages  were  appraised  by  householders,  but  at  election  of  company, 
proceedmgs  were  afterwards  had  in  court  and  damages  reduced;  A^/i/,  that 
company  having  made  no  offer  to  pay,  it  was  entitled  to  have  costs 
assessed  against  owner.      Owsley  v.  Oregon   R.  &  N.  Co.  (Wash.  Ter.). 

679- 
Costs  in  condemnation  proceedings.     683  n. 
Crossing  of  two  roads.     Authority.     571  n. 
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EMINENT  DOUAlK^Ccntifsued. 

Crossing  of  two  roads.  Discontinuation  of  proceedings  as  to  one  point  of 
crossing  does  not  affect  action  lo  be  taken  as  to  other  points.  Toledo, 
etc.,  R.  Co.  V.  EsLSt  Saginaw,  etc.,  R.  Co.  (Mich.)*     553* 

Crossing  of  two  roads,  ^lap  and  survey  h  iving  received  approval  of  state 
board  and  been  duly  filed,  the  rights  of  way  of  other  roads  may  be  con- 
demned for  crossing  as  in  the  case  of  private  property,  whether  the  new 
road  proceeds  throu);h  the  place  to  the  terminal  points  by  one  or  more  ter- 
minal lines.     Toledo,  etc.,  R,  Co.  v.  East  Saginaw,  etc.,  R.  Co.  (Mich.) 

553. 

Crossing  of  two  roads.  Petition  of  railroad  to  condemn  crossing;  averment 
in.  which  states  that  it  is  necessary  for  public  use  to  lake  for  use  of  peti- 
tioners the  property  described  is  sufficient.  Toledo,  etc.,  R.  Co.  v.  East 
Saginaw,  etc..  R.  Co.  (Mich.).     553. 

Crossing  of  two  roads.  Petition  to  take  land  for  crossing,  which  states  that 
petitioning  company  has  decided  that  property  in  question  is  necessary  to 
accommodate  the  tracks  proposed  and  to  develop  business.  A^/d  sufficient. 
Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

Crossing  of  two  roads.  Plat  of  road.  Crossing  board.  Where  terminal 
branches  of  road  are  designated,  mapped  out,  approved  by  majority  of 
directors,  and  certified  as  essential  to  development  of  business,  it  is  suf- 
ficient to  give  state  crossing  board  jurisdiction.  Toledo,  etc.,  R.  Co.  v. 
East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

Crossing  of  two  roads.  Procedure.  On  petition  to  condemn  lands  of  a  rail- 
road for  < Tossing  purposes,  AeM,  that  appointment  of  commissioners  will 
not  be  refused  because  more  is  stated  in  petition  than  statute  requires. 
Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

Damages.  Allowance  in  gross.  Where  damages  are  allowed  to  several 
claimants,  a  verdict  of  the  gross  sum  to  all  will  not  be  set  aside  for 
irregularity.     Wabash,  etc.,  R.  Co.  v.  McDougal  (111.).     597. 

Damages:  amount  of.  Province  of  jury.  Question  of  amount  of  damages 
sustained  by  land-owner  is  proper  to  be  determined  by  jury,  and  supreme 
court  will  notordmarily  undertake  to  modify  verdict  if  based  on  testimony. 
Northeastern  Neb.  R.  Co.  v.  Frazier  (Neb.).     606. 

Damages.     Benefits.     627  «. 

Damages.     Benefits:  general.     628  n. 

Damages.  Benefits.  In  considering  benefits  to  that  portion  of  an  entire  tract, 
only  such  benefits  as  result  directly  and  peculiarly  to  the  particular  tract 
are  to  be  allowed.     Whitely  v.  Mississippi  W.  &  B.  Co.  (Minn.).    624. 

Damages.     Benefits  must  be  to  the  tract  a  portion  of  which  is  taken.     629  n. 

Damages.     Benefits.     Off-set  against  damages  to  land  not  taken.     629  n. 

Damages.  Benefits.  Under  Kansas  constitution,  company  must  make  full 
compensation  irrespective  of  any  benefits  or  supposed  benefits.  Leroy  & 
W.  R.  Co.  V.  Ross  (Kan.).     653. 

Depot.  Change  of  road.  Connecticut  statute  authorizes  railroad  in  altering 
the  line  of  its  road  to  take  a  street  for  depot  purposes  subject  to  the 
approval  of  the  railroad  commissioners.  State  v.  Railroad  Comm'rs 
(Conn.).     510. 

Damages.     Consequential  damages.     641  n. 

Damages.  Crops.  Where  the  owner  waits  for  the  company  to  take  the  ini- 
tiative, and  continues  in  the  meantime  to  cultivate  the  land,  the  crops 
planted  after  location  and  before  notice  or  bond,  are  proper  subjects  for 
compensation.     Lafferty  v,  Schuylkill,  etc.,  R.  Co.  (Pa.).     575. 

Damages.  Cuts  and  fills  and  the  inconvenience  of  reaching  the  several  por- 
tions of  the  land  are  proper  subjects  for  consideration  in  estimating 
damages.     Kansas  City,  etc.,  R.  Co.  v.  Story  (Mo.)-     584. 

Damages.     Diminution  of  business.     648  n. 

Damages.     Diminution  of  value.     647  ». 

Damages.  Diminution  of  value.  Land-owner  is  entitled  to  full  compensa[tiun 
for  land  actually  taken,  and  for  such  damages  to  residue  of  land  as  aic 
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•equivalent  to  diminution  in  value  thereof;  general  benefits  «dt  t6be<on- 
sidered.     Chicago,  etc.,  R.  Co.  v.  Wicbc  (Neb.).     642. 

Damages.  Elements.  Consideration  by  jury  of  probability  of  stock  on  farm 
'being  killed  or  injured  by  the  operation  of  the  railroad.  Instructions  con- 
sidered.    Leroy  &  W.  R.  Co.  v.  Ross  (Kan.).     653. 

Pamages.  Elements.  Inconveniences.  Instruction  that  mere  inconveniences 
were  not  of  themselves  to  be  considered,  but  that  jury  might  consider  ihem 
as  bearing  on  market  price,  the  necessity  of  opening  gates,  crossing  (rack, 
and  danger  of  fire  being  referred  10  as  instances,  A^l(/  correct.  Dudley  v. 
-Minnesota,  etc.,  R.  Co   (Iowa).     593. 

Damages:  elements  of.     587  n.  637  «,  667  n. 

Damages.  Elements.  Submission  to  jury.  Jury  may  be  interrogated  as  to 
any  particular  element  of  the  damages  suffered;  but  a  refusal  to  submit  a 
•question  asking  the  jury  to  state  all  the  elements  and  soirees  of  damages 
and  ihe  amount  allowed  for  each  is  not  error.  Leroy  &  W.  R.  Co.  v. 
«awk  (Kan.).     665. 

Damages.  Estoppel.  A  distributee  of  a  decedent's  estate,  who  has  by  agree- 
ment received  damages  deemed  to  be  sustained  by  building  a  railroad  along 
'Street  is  estopped  from  claiming  further  damages  for  depreciation,  and  the 
administrator  of  the  estate  cannot  make  such  claim  in  behalf  of  the  dis- 
tributee.    Knoll  V.  New  York,  etc.,  R.  Co.  (Pa.).     250. 

Damages.  Evidence.  Assessment  rolls  cannot  be  introduced  in  evidence  to 
pn»ve  value  of  land.  Opinion  of  assessor  must  be  given  under  oath  as  a 
witness.     Dudley  v,  Minnesota,  etc.,  R.  Co.  (Iowa).     593. 

Damages.  ^Evidence  of  value.  Opinion.  Farmer  conversant  with  land  as  to 
its  situation,  soil,  advantages,  etc.,  is  competent  as  a  witness  of  value  of 
the  land.     Leroy  &  W.  R.^Co.  v.  Ross  (Kan.).     653. 

Damages.  Evidence  of  value.  Opinion.  Farmer  not  engaged  in  buying  and 
selling  real  estate,  not  knowing  market  value  of  real  estate,  not  living  in 
neighborhood,  and  who  does  not  know  situation,  etc.,  Ae/e/  not  a  compe- 
tent witness  as  to  value  of  land.    Leroy  &  W.  R.  Co.  z/.  Ross  (Kan.).     653. 

Damages.  Evidence  of  value.  Opinion.  Farmer  who  resides  in  vicinity 
acquainted  with  situation  and  quality  of  land,  and  who  states  that  he 
knows  its  market  value,  is  competent  to  give  opinion  as  to  what  the  market 
value  is      Leroy  &  W.  R.  Co.  v.  Hawk  (Kan.).     665. 

Damages.  Evidence.  Sales  of  other  lands.  Conveyance  of  adjoining  lands 
without  proof  of  their  actual  consideration  are  incompetent.  Esch  v. 
Chicago,  etc.,  R.  Co.  (Wis.).     620. 

Damages.  Evidence.  Where  company's  witnesses  had  stated  their  opinion 
■as  to  difference  in  value,  Ae/i/  proper,  on  cross-examination,  to  ask  them  if 
in  their  judgments  it  would  make  any  difference  that  the  owner  had  no 
right  to  cross  the  right  of  way  taken.  Sigafoos  v.  Minneapolis,  etc.,  R. 
Co.  (Minn.).     675. 

Damages.  Evidence.  Where  petition  was  filed  in  June  and  witness  testified 
to  value  in  following  August.  Ae/(/  that  the  evidence  was  admissible 
Northeastern  Neb.  R.  Co.  v.  Frazier  (Neb.).     673. 

Damages.  Evidence.  Witness  who  testifies  that  he  resides  near  the  land  and 
is  acquainted  with  value  of  real  estate  in  the  neighborhood,  is  prima  facie 
competent  witness  to  prove  amount  of  damages.  Northeastern  Neb,  R. 
Co.  V.  Frazier  (Neb.).     673. 

Damages.     Excessive  <lamages.     627  «. 

Damages.     Excessive  damages  in  condemnation  proceedings.     597  n. 

Damages:  excessive.  Discretion  of  court.  Question  of  propriety  of  granting 
new  trial  on  the  ground  that  the  verdict  was  not  justified  by  the  evidence, 
Aeldxo  be  within  discretion  of  the  trial  court.  Whitely  t.  Mississippi,  W. 
&  B   Co.  (Minn.).     624. 

Damages.  Excessive.  Verdict  for  $1700  not  excessive  where  several  wit- 
<nesses  testify  that  in  their  opinion,  farm  consisting  of  313  acres  was  depre- 
ctated  $ro  per  acre.     Dudley  v,  Minnesota,  etc.,  R.  Co.  (Iowa).     593. 

Damages.     Failure  to  fence.     641  n. 
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Damat^es.  Failure  to  fence.  Instruction  that  *'  railroad  corporatioiM;  are*  not 
required  to  fence  their  roads  for  six  months  after  ihey  are  opened^  and 
damages  attending  keeping  open  of  farm  for  that  time  may  properly  be 
considered  *'  is  not  erroneous  in  absence  of  stipulation  on  part  of  company 
to  erect  fences  so  as  to  prevent  injury.  Centralia,  etc.,  R.  Co.  v*  Brake 
(III.).     638. 

Damages.  Fire:  danger  from,  to  buildings,  fences,  timber,  or  crops  on  remain^ 
der  of  property,  when  jury  are  allowed  to  consider  in  giving  compensation 
to  land-owner.  Decrease  in  rental  value  of  premises.  Increase  in  cost  of 
insurance.  Instructions  to  jury.  Leroy  &  W.  R.  Co.  v.  Ross  (Kan.). 
653. 

Damages.  Fire:  danger  from.  Where  it  appears  that  witnesses  in*  making 
estimate  of  injury  included  damages  which  might  arise  from  fire  by  reason 
of  the  operation  of  the  road,  a  request  to  instruct  that  increased  danf>er 
from  fire  should  not  be  considered,  held  properly  refused.  Centralia,  etc., 
R.  Co.  V.  Brake  (111.).     63d. 

Damages.  Flooding  lands.  Evidence.  Where  damages  are  claimed  for  over- 
flowing lands  by  reason  of  opening  in  embankment,  evidence  that  a  house 
was  carried  away,  hild  inadmissible  as  not  a  prop<r  element  of  damage, 
but  may  be  received  as  an  illustration  of  the  force  of  the  water.  Wabash, 
etc.,  R.  Co.  V.  McDougal  (111.).     597. 

Damages.  Flooding  lands.  Where  defendants*  levees  were  connected  with 
company's  embankment  before  opening  in  same,  omission  to  instruct  jury 
that  they  should  not  take  into  consideration  the  fact  that  but  for  said  open- 
ing defendants  might  maintain  levee  and  use  it  to  protect  their  land-,  held 
error.     Wabash,  etc.,  R.  Co.  v.  McDougal  (111.),     sqy. 

Damages.     Gross  sum.     588  //. 
•   Damages.     Growing  crop.     Market  value.     Where  wheat  in  the  milk  is  grow- 
ing in  a  field  is  taken  evidence  of  the  market  value  of  wheat  in  the  nearest 
market  and  cost  of  harvesting  antl  marketing,  it  is  competent  toshow  value 
of  crop.     Leroy ^&  W.  R.  Co.  v.  Butts  (Kan  ).     671. 

Damages.  Lumping.  Arbitrary  and  lumping  methods  of  assessing  damages 
for  taking  property  are  condemned.  Kansas  City,  etc.,  R.  Co.  v«  Stoiy 
(Mo.).     584. 

Damages.     Proof.     588  «. 

Damages.     Market  and  cash  value.     Instruction.     604  n. 

Damages.     *'  Market  value."    605  n. 

Damages.  Market  value.  Charge  to  jury,  "that  the  market  value  is-suoh  a 
sum  as  the  property  was  worth  in  the  market  to  persons  generally-  who 
would  pay  its  just  and  full  value,"  held  not  misleading  but  proper,  E^h 
V.  Chicago,  etc.,  R.  Co.  (Wis.).     620. 

Damages.  Market  value  furnishes  true  basis  for  determining  compensation; 
such  value  is  to  be  determined  by  jury  from  evidence,  either  as  furnished 
by  witnesses  or  by  personal  inspection.     Reed  v,  Ohio,  etc.,  R.  Co.  (111.). 

234. 
Damages.     Market  value.     The  rule  for  estimating  damages  to  lands  appropri- 
ated is  to  ascertain  fair  value  of  premises  over  which  road  passes,  and  like 
value  of  same  premises  in  their  condition  after  the  right  of  way  is  taken, 
leaving  benefits  out  of  view.     Dowd  v.  Mason  City,  etc.,  R.  Co.  (Iowa). 

63}. 

Damages:  measure  of.     604  n. 

Damages:  measure  of.  In  an  original  proceeding  to  condemn  landSi  measure 
of  damages  is  difference  between  value  before  and  after  construction  of 
road.     Wabash,  etc.,  R.  Co.  v.  McDougal  (111.).     597. 

Damages:  measure  of.     Instruction.     624  n. 

Damages:  measure  of.     Market  value.     624  n. 

Damages:  measure  of.  Recovery  is  not  limited  to  damages  which  ar(\ sustained 
if  property  was  to  be  used  only  for  purpose  for  which  it  is  devoted^  but 
value  of  property  for  any  purpose  for  which  it  is  available  may  be  consid- 
ered.    Dowd  V.  Mason  Cjty,  etc.,  R.  Co.  (Iowa).     633. 
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Damages.     Mineral  land<;.     603  n. 

Damages.     Noise  and  smoke,  dust  and  vibration.     650  n. 

Damages.  Noise  and  smoke,  jarring  of  ground.  No  action  lies  for  incon* 
veniences  necessarily  caused  by  noise,  smoke,  etc.,  arising  from  properly 
operating  railroad  upon  the  company's  own  land,  or  on  lands  in  which 
party  complaining  has  no  interest.  Carroll  z\  Wisconsin  Cent  R.  Co. 
(Minn.).     648. 

Damages.  Obstructing  flow  of  water.  Instruction  excluding  from  considera- 
tion of  jury  all  evideme  of  permanent  obstruction  to  flow  cf  water  from 
land,  and  charging  them  that  evidence  of  mere  temporary  obstructions  car- 
ried there  accidently  or  otherwise  would  be  proper  proof  for  their  consiri. 
eration  of  the  real  nature  of  the  land,  ^/</  correct.  Thomson  v.  Sebasli- 
cook.  etc.,  R.  Co.  (Me.).     662. 

Damages.  Obstructing  flow  of  water.  Where  the  issue  is  whether  the  lands 
are  naturally  wet,  it  is  competent  for  complainant  to  show  that  the  obstruc- 
tion of  the  free  passage  of  the  water  is  caused  by  the  temporary  filling  up 
of  a  brook  with  rocks      Thomson  v.  Sebasticook,  etc.,  R.  Co.  (Me.).    t62. 

Damagf*s.     Opinion  evitience.     677 «. 

Damages.  Opinion  evidence.  Where  strip  through  farm  is  taken,  it  is  proper 
to  a>k  witness  what  is  the  difference  between  value  of  farm  without  the 
railroad  and  its  value  with  the  railroad.  Sigafoos  v.  Minneapolis,  etc.,  R. 
Co.  (Minn.).     675. 

Damages.     Payment  in  refunding  bonds.     Effect  of  appeal.    614  ». 

Damages.  Prospective  use.  In  so  far  as  the  adaptability  of  the  land  to  uses 
other  than  that  to  which  it  is  applied  enhances  or  influences  its  value, 
such  uses  are  competent  to  be  considered.  Reed  v.  Ohio,  etc.,  R.  Co. 
(III.).     234. 

Damages.  Prospective  use.  Modification  in  respect  of  instruction  requesting 
th.it  compensation  was  value  of  land  for  any  purpose  for  which  it  was 
shown  by  evidence  to  be  available,  so  as  to  confine  value  to  worth  of  land 
as  it  was  at  the  time  as  shown  by  the  evidence,  Ae/^  improper.  Reed  v, 
Ohio,  etc.,  R.  Co.  (Ill  ).     234. 

Damat;es.  Reservation  of  crossing.  Certain  crossing  made  by  company  at 
owner's  request  being  only  temporary.  Af/i/  proper  for  court  to  decline  to 
charue  that  amount  of  verdict  should  be  difference  in  value  without  rail* 
road  and  with  railroad,  **  with  the  crossing  over  and  under  the  track  now 
thereon.*'     Sigafoos  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     675. 

Damages.     Ri^ht  of  way.     633  n. 

Damages.     Right  to  compensation.     613  ». 

Damages.     Special  uses.     606  n. 

Damages.     Stipulation  by  attorneys.     588  n. 

Damage«.     Surface  waters.     653  n. 

Damages.     Surface  water.     Ob>iructing  flow.     664  n. 

Damages.  Surface  water.  Where  it  appears  in  action  to  recover  for  flooding' 
adji>ining  lands  that  the  company  has  cut,  on  lands  already  appropriated, 
ditches  necessary  to  drain  roadbed  and  plaintiff  might  have  relieved  his 
land  bv  cutting  his  lead  ditch  deeper,  Af/d  not  error  to  refuse  to  direct 
verdict' for  the  plaintiff.     Hell  v.  Norfolk  S.  R   Co.  (N.  Car.).     651. 

Damages.  Taking  part  of  tract.  Failure  of  commissioners  to  consider  bow 
far  the  other  160  acres  of  the  farm  would  be  affected  is  an  improper  omis- 
sion.    Kansas  City,  etc.,  R.  Co.  v.  Story  (Mo.).     584. 

Damages.  Taking  part  of  tract.  What  is  to  be  regarded  as  a  single  tract 
of  land.     637  n. 

Damages.  Taking  part  of  tract.  Where  a  number  of  tracts  of  land  as  de- 
scribed by  surveys  are  used  as  one  farm  in  determining  damages,  injury  to 
whole  farm  or  body  of  land  should  be  considered.  Northeastern  Neb.  R. 
Ctn  z/.  Frazier  (Nel>  ).      606. 

Damages.  Takini;  part  of  tract.  Where  land  has  been  treated  as  an  entirety, 
though  different  portions  of  it  may  be  devoted  with  great  advantage  to 
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different  purposes,  plaintiff  is  entitled  to  have  entire  tract  considered. 
Dowd  V.  Mason  City,  etc.,  R.  Co.  (Iowa.).     633. 

Damages.  Taking  part  of  tract.  Where  value  of  strip  taken  as  part  of  the 
whole  lot,  and  as  parcel  of  the  same  is  added  to  the  balance  of  the  lot  not 
taken,  the  proper  rule  of  assessment  is  complied  with.  Esch  v,  Chicago, 
etc..  R.  Co.  (Wis.).     620. 

Damages.     Trial.     Order  of  evidence.     624  n.  * 

Damages.  Use!  of  way:  right  to.  Where  right  of  way  appurtenant  to  land  was 
cut  off.  Af/d,  under  circumstances,  that  instruction  that  the  continued 
existence  of  the  way  *'does  not  depend  upon  the  land  remaining  pasture 
land"  is  correct.     Fitz  v.  Nantasket  Beach  R.  Co.  (Mass.).     631. 

Damages.     Vibration  and  jarring  of  property.     650  n. 

Damages.  Way  appurtenant  to  lands.  Instruction  that  if  the  character  of 
land  changes  from  pasture  to  building  lots,  right  to  use  the  way  as  an  open 
way  by  occupants  of  cottages  erected  on  the  land  would  not  be  included  in 
the  rights  of  way  as  existing,  A^/d  properly  refused.  Fitz  v,  Nantasket 
Beach  R.  Co.  (Mass.).     631. 

Damages.     Where  there  are  improvements.     605  n. 

Delegation  of  power — to  municipal  corporations — to  railroad  companies.     529, 

530  «. 

Description  of  land.  Where  the  petition  particularly  describes  the  land  sought 
and  a  plat  is  filed,  in  the  absence  of  evidence  to  the  contrary  the  land  will 
be  held  to  be  described  with  sufficient  certainty.  Ackerman  v.  Huff  (Tex.). 
589. 

Description  of  premises.  Damages  to  entire  farm.  Land  owner  who  asks  for 
all  the  damages  resulting  from  appropriation  may  have  damage  to  his 
entire  farm  considered,  although  application  and  notice  of  appeal  describes 
premises  as  those  crossed  by  right  of  way.  Dudley  v,  Minnesota,  etc., 
R.  Co.  (Iowa).     593. 

Description  of  premises.     Petition.     592  n. 

Description  of  property.  Plat  of  lands.  Where  a  plat  of  the  land  proposed 
to  be  taken  is  filed  with  the  commissioner's  report,  a  reference  in  the  report 
to  the  road  as  located  over  is  a  sufficient  description.  Kansas  City,  etc., 
R.  Co.  V.  Story  (Mo.).     584. 

Ejectment.     Estoppel.     579  n. 

Ejectment.  Estoppel.  Land-owner  who  surrenders  possession  without  prepay- 
ment, and  by  acquiescence  induce  scompany  to  expend  money,  cannot  after- 
wards maintain  ejectment.  He  is  confined  to  recovery  of  damages. 
Louisville,  etc.,  R.  Co.  v.  Soltweddle  (Ind.)  577. 

Ejectment.     Illegal  entry  on  land.     579  '/. 

Entry.  Payment  of  damages.  An  actual  entry  cannot  be  made  until  the 
damages  accruing  to  the  owner  shall  be  secured.  Lafferty  v.  Schuylkill, 
etc.,  R.  Co.  (Pa.).     575. 

Evidence.  Declarations  of  owner.  In  action  for  appropriation  of  right  of 
way  through  farm,  declarations  of  plaintiff  made  at  lime  of  appropriation 
are  competent,  and  can  be  offered  as  original  evidence  without  calling 
plaintiff's  attention  to  same.     Leroy  &  W.  R.  Co.  v.  Butts  (Kan.).     671. 

Evidence.  Temporary  structure.  Where  cross-petition  is  filed,  alleging  dam- 
ages arising  from  alteration  of  embankment,  an  offer  on  the  part  of  the 
company  to  show  that  the  embankment  was  for  temporary  use  A^/J  prop- 
erly excluded.     Wabash,  etc.,  R.  Co.  v.  McDougal  (111.).     597. 

Fire:  danger  from.     641  w. 

Foreign  corporation.  Consolidation.  Statuief  orbidding  foreign  corporations  to 
exercise  right  of  eminent  domain  does  not  prohibit  existing  companies,  one 
of  which  is  a  domestic  corporation,  from  becoming  body  corporate  by  con* 
solidation  instead  of  by  formation  of  new  corporation.  State  v.  Chicago, 
etc.,  R.  Co.  (Neb.).     504. 

Foreign  corporation:  exercise  of  power  of  eminent  domain  by.     510  n. 

Infant's  lands.     Decree  condemning  lands  of  minor  for  railroad  purposes  should 
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not  order  conilemnaiion   money  to  be  paid  to  the  guardians,  ifd^  liUm. 
Brown  v.  Rome,  cic,  R.  Co.  (Ala.).     571. 

Infant  :  lands  of.  Under  Alabama  st<tiuie,  petition  to  condemn  for  uees.  of*  a 
railroad  need  not  aver  an  offer  and  an  unsuccessful  attempt  lo  purchase  the 
land.     Brown  v.  Rome,  cic,  R.  Co.  (Ala.).     571. 

Injury  10  adjacent  lands.  Compensation.  Damages  resulting  to  adjacent  lands 
by  reason  of  improper  consiruciion  of  a  railroad  cannot  be  had  in  pro- 
ceedings to  recover  tor  land  appropriated  in  construction  and  open&lioo  of 
road.     Dowd  v.  Mason  Ciiy,  etc.,  R.  Co.  (Iowa).     633. 

Injury  to  adj  lining  lands.     Ascertaining  damages.     637  n. 

Joint  owners:  rights  of.  Where  interest  in  lands  is  in  two  persons  and  before 
appraisement,  but  after  filing  of  petition  one  of  such  persons  acquires  tiie 
interest  of  the  other,  and  award  is  made  to  former,  he  will  be  entitled  to  full 
amount  thereof.     Northeastern  Neb.  R.  Co.  7\  Frazier  (Neb.).     606. 

Jurisdiction:  submission  to.  Waiver  to  objections.  Where  land-owner  appears 
before  commissioners  and  is  heard  and  thereafter  appeals,  he  will  be 
deemed  to  have  submitted  to  the  jurisdiction  of  the  court,  and  to  have 
waived  irregularities  in  proceedings  for  appointment  of  commissioners. 
Whitely  v.  Mississippi,  W.  &  B.  Co.  (.Minn.).     624. 

Jurors  :  challenge  of.  In  the  absence  of  statutory  provisions,  no  right  of  per- 
emptory challenge  of  jurors  exists.     Brown  v,  Rome,  etc.,  R.  Co.  (.Ala.). 

571. 

Jury.  Quashing  panel.  Where  county  commissioners,  select  names  from 
which  petit  jurors  are  to  be  drawn,  motion  to  quash  panel  on  ground  that 
one  of  the  commissioners  had  action  pending  to  be  determined  by  jury 
should  be  overruled,  in  absence  of  showing  of  partiality  or  unfairness,  or 
that  any  of  persons  selected  were  favorable  to  such  commissioner.  North- 
eastern Neb.  R.  Co.  V.  Frazier  (Neb.).     606. 

Lessee.  Estoppel.  Where  one  takes  a  lease  of  land  with  notice  that  a  rail- 
road has  been  located  thereon,  he  cannot  be  heard  to  complain  that  the 
value  of  his  term  has  been  diminished.  Lafferty  v.  Schuylkill,  etc.,  R.  Co. 
(Pa.).     575. 

Lessee.  Payment  to  landlord.  Where  a  railroad  enters  on  leased- land,  find- 
ing lessee  in  possession  and  his  crops  in  the  ground,  they  are  6.xed  with 
notice  of  his  lease,  and  cannot  discharge  their  liability  to  him  by  payment 
to  his  landlord.     Lafferty  r.  Schuylkill,  etc..  R.  Co.  (Pa.).     575, 

Lien  of  land-owner.  Owner  of  lands  taken  ha-^  vendor's  lien,  and  if  payment  be 
withheld,  chancery  court  may  compel  payment  as  a  condition  of  further 
enjoyment  of  the  easement.  Cooper  v.  Annision,  etc.,  R.  Co.  (Ala.).  581. 

Location  of  road.  Where  company  locates  line  over  lands  of  private  ownerF, 
it  secures  thereby  a  right  to  enter  and  occupy  the  lands  covered  by  $uch 
location.     Laffertv  v,  Schuylkill,  etc..  R.  Co.  (Pa.).     575. 

Mortgai;ed  lands.  Right  of  action.  Right  of  action  for  damages  arising  from 
building  a  railroad  in  a  public  street  adjacent  to  mortgaged  lands  is  in 
absence  of  bad  faith  in  the  owner  in  possession  and  not  in  the  mortgagee. 
Knoll  V.  New  York,  etc.,  R.  Co.  (Pa).     250. 

New  appraisement.  Jury  trial.  Statute  providing  that  jury  may  assess  dam- 
ages where  a  *'  new  appraisement "  is  ordered,  does  not  deprive  the  owner 
of  his  constitutional  right  to  a  common  law  jury.  Kansas  City,  etc.,  R. 
Co.  V.  Siory  (Mo  ).     584. 

Notices.  Issue  and  service.  Fact  that  the  report  of  the  commissioners  only 
stales  that  the  notices  were  issued  does  not  tend  to  prove  that  they  were 
not  in  some  lawful  manner  served.     Ackerman  v.  Huff  (Tex.).     589. 

Notice.  Non-resident.  Fact  that  some  of  the  plaintiffs  were  non-residents, 
and  that  between  the  commencement  and  conclusion  of  the  proceedings 
sufficient  time  did  not  intervene  to  give  notice  by  piiblication»  does  not 
show  that  noiice  was  not  given  in  some  lawful  manner.  Ackerman  r. 
Huff  (Tex.),     589. 

Petition.     Allegations.     Although  averments  in  petition  need  not  be  in  Ian- 
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guage  of  statute,  yet  they  must  affirmatively  show  that  corporation  has 
been  unable  to  agree  with  land-owner  in  respect  to  compensation.  Reed 
V.  Ohio,  etc..  R.  Co.  (111.).     234. 

Petition.     Filing.     593  n. 

Petition  in  condemnation  proceedings.     What  it  should  show.     597  n. 

Pleading.  Alteration  of  embankment.  Written  offer.  Where  question  of 
damages  arises  from  alteration  of  embankment,  written  siatemeni  purport- 
ing to  be  agreement  to  restore  embankment  filed  in  name  of  company's 
attorneys  may  be  stricken  from  the  files.  Wabash,  etc.,  R.  Co.  v, 
McDougal  (lii.).     597. 

Pleading.  Exception.  In  action  for  use  and  occupation  of  lands,  an  answer 
describing  property,  alleging  that  it  was  necessary  and  that  company  had 
tendered  value  and  praying  that  it  be  condemned,  is  subject  to  exception 
as  not  being  the  proper  proceeding  for  appropriation  of  lands.  Galveston 
Wharf  Co.  v.  Gulf.  etc..  R.  Co.  (Tex.).     668. 

Procedure.     Validity  of  incorporation.     510  n. 

Proceedings.  Errors  of  law  should  be  taken  advantage  of  in  court  where  pro- 
ceeding  are  had,  or  on  appeal  to  circuit  court  if  such  errors  have  not  been 
waived.     Cooper  v.  Anniston,  etc.,  R.  Co.  (Ala.).     581. 

Proceedings:  when  authorized.  Under  Illinois  statute,  proceedings  are  per- 
mitted only  in  event  that  corporation  seeking  the  appropriation  is  unable 
to  agree  with  the  owner  for  the  purchase  of  land  or  material.  Reed  v. 
Ohio,  etc.,  R.  Co.  (111).     234. 

Public  use.  As  far  as  public  is  concerned,  when  what  railroads  need  is  for 
••  public  use**  they  have  right  to  invoke  the  exercise  of  eminent  domain. 
Pittsburgh,  etc.,  R.  Co.  v.  Ben  wood  Iron  Works  (W.  Va.).     531. 

Public  use.  Branch  road.  Evidence  that  all  who  wish  to  avail  themselves  of 
branch  road  may  do  so  not  sufficient  to  show  that  use  of  the  work  will  be 
for  the  benefit  ot  the  public.  Pittsburgh,  etc.,  R.  Co.  v.  Ben  wood  Iron 
Works  (W.  Va.).     531. 

Public  use.  Branch  roads.  Where  the  record  shows  that  the  construction  of 
branches  and  spurs  is  essential  to  any  successful  operation  of  petitioner's 
road,  it  must  be  held  to  be  necessary  for  public  use.  Toledo,  etc.,  R.  Co. 
V.  East  Saginaw,  etc.,  R.  Co.  (Mich.).     553. 

Public  use.  Judicial  question.  Whether  use  to  which  property  sought  to  be 
taken  is  to  be  appropriated  is  a  public  or  private  use,  is  a  judicial  question 
subject  to  review  bv  an  appellate  court.  Pittsburgh,  etc.,  R.  Co.  v.  Ben- 
wood  Iron  Works  (VV.  Va.).     531. 

Public  use.     Nature  of  right  of  eminent  domain.     551  ». 

Public  use.  Private  advantage.  In  so  far  as  that  which  concerns  railroads  as 
to  their  private  interests  are  concerned,  they  cannot  call  into  exercise  the 
power  of  eminent  domain.  Pittsburgh,  etc.,  R.  Co.  v.  Benwood  Iron  Works 
(W.  Va.)      531. 

Public  use.     Railways.     Branch  roads.     551  n. 

Public  use.  Switch  to  manufactory:  railroad  sought  to  condemn  land  over 
which  to  build,  for  purpose  of  transporting  freight  to  and  from  said  manufac- 
tory: Ae'/(/,  that  use  to  which  land  was  to  be  subjected  was  a  private  and  not 
a  •*  public  use."    Pittsburgh,  etc.,  R.  Co.  v,  Benwood  Iron  Works (W.  Va.). 

531. 

Question  for  jury.     Procedure.     Michigan  statute.     587  n. 

Railroad  companies.  Private  property.  Property  of  railroads,  so  far  as  con- 
cerns ownership  and  profit  or  gain,  is  to  all  intents  and  purposes  private 
property,  although  applied  to  a  use  in  which  the  public  have  an  interest. 
Pittsburgh,  etc..  R.  Co.  v.  Benwood  Iron  Works  (W.  Va.)     531. 

Right  acquired.  Morris  C.  &  B.  Co.  Arli/  to  have  acquired  merely  an  ease- 
ment, leaving  a  fee  in  land-owner  with  right  to  make  any  use  of  land  which 
will  not  prevent  canal  company  from  having  full  enjoyment  of  their  case- 
ment.    New  Jersey,  etc.,  Co.  v.  Morris  C.  &  B.  Co.  (N.  J.).     515. 

Rfparian  owner.  Connection  witli  tidewater.  Acquisition  by  railroad  or  canal 
86  A.  &  E.  R.  R.  Cas.-45 
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company  of  easement  for  a  rif^ht  of  way  over  the  land  of  a  riparian  owner 
does  not  deprive  him  of  his  right  to  preserve  or  improve  the  connection  of 
his  land  with  adjacent  tidewater.  New  Jersey,  etc.,  Co.  v.  Morris  C.&  B. 
Co.  (N.J).     515. 

Streets  and  highways.     Condemnation.     514  ». 

Streets.  Easement  of  abutter.  Depriving  of.  or  interfering  with,  enjoyment  of 
casement  in  street  for  any  use  not  a  proper  street  use  is  a  taking  of  prop- 
erty for  public  use.     Adams  v.  Chicago,  etc.,  R.  Co.  (Minn.).     7. 

Strict  construction.  Grant  of  the  power  of  eminent  domain  is  to  be  strictly 
consirued.  What  is  not  plainly  given  is  to  be  understood  as  withheld. 
New  Jersey,  etc.,  Co.  v.  Morris  C.  &  B.  Co.  (N.  J.).     515. 

Successor:  condemnation  by.  Railroad  claiming  as  successor  of  company 
whose  charter  gives  it  right  to  acquire  property,  providing  that  in  case  of 
disagreement  as  to  right  of  way,  price  of  land,  etc.,  land  may  be  con« 
demned.  can  obtain  material  by  condemnation  only  in  event  that  it  is 
unable  to  agree  with  owner  for  purchase.  Reed  v.  Ohio,  etc.,  R.  Co. 
(III).     234. 

Trespass.  Contract  to  pay  for  use.  Where  one  by  mistake  occupies  the  land 
of  another  without  consent,  law  will  not  imply  contract  to  pay  for  same, 
as  the  owner  has  notified  the  trespasser  that  he  will  be  charged  therefor 
during  the  time  he  occupies  the  same.  Galveston  Wharf  Co.  v.  Gulf,  etc.. 
R.  Co.  (Tex.).     668. 

Trespass.  Removal  of  dirt.  If  a  railway  in  constructing  its  road  goes  upon 
land  outside  its  right  of  way,  and  removes  earth  therefrom  belonging  to 
another,  ii  is  a  trespasser  and  liable  as  such.  Dowd  v.  Mason  City,  etc., 
R   Co.  (Iowa).     633. 

Trespass.  Where  one  by  mistake  occupies  the  land  of  another  without  con- 
sent, proper  measure  of  damaqies  is  what  the  owner  could  have  leased  the 
premises  for.     Galv^-ston  Wharf  Co.  v.  Gulf.  etc..  R.  Co.  (Tex.).     668. 

Trial.  Change  of  venue  ;  application  for.  in  civil  actions  should  be  denied, 
unless  it  is  made  to  appear  that  fair  trial  cannot  be  had.  Fact  that  there 
were  numerous  persons  in  county  prejudiced  against  party  wid  not  justify 
granting  change  if  it  appears  that  fair  trial  can  be  had.  Northeastern 
Neb.  R.  Co.  V.  Frazier  (Neb.).  606. 
*  Unauthorized  use  of  right  of  way.  Company  held  liable  for  damages  sus- 
tained by  one  whose  land  was  condemned,  by  reason  of  switching  and 
making  up  of  trains  by  lessee  company;  petition  in  condemnation  proceed- 
ings, staling  that  land  was  to  be  used  only  for  passage  of  trains  and  not  for 
switching.     Backus  v.  Detroit,  etc.,  R.  Co.  (Mich.).     436. 

View  of  premises  by  jury.     588  n. 

Width  of  strip.  Description.  Where  it  is  sought  to  obtain  strip  more  than 
one  hundred  feet  wi-le.  petition  should  describe  portion  of  line  at  which 
extra  width  is  sought.      Brown  v.  Rome,  etc.,  R.  Co.  (Ala.)      571. 

Width  of  strip.  Where  it  is  sought  to  obtain  strip  more  than  one  hundred  feet 
wide,  petition  should  state  purposes  for  which  extra  width  is  sought,  and 
the  same  should  be  one  of  th«^se  for  which  statute  makes  provision. 
Brown  v,  Rome,  etc.,  R.  Co.  (Ala.).     571. 

Wrongful  entries.     Improvements.     Estoppel.     Ejectment.     577  if. 


ESTOPPEL. 

Eminent  domain.     Ejectment.     579  n» 

Eminent  domain.  Ejectment.  Land-owner  who  surrenders  possession  with- 
out prepayment,  and  by  acquiescence  induces  company  to  expend  money, 
cannot  afterwards  maintain  ejeciment.  He  is  confined  to  recovery  of 
damages.     Louisville,  etc.,  R.  Co.  v,  Soltweddle  (Ind  ).     577. 

Location  of  road.  Lessee.  Where  one  lakes  a  lease  of  land  with  notice  that 
a  railroad  has  been  located  thereon,  he  cannot  be  heard  to  complain  that 
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the  value  of  his  term  has  been  diminished.  Lafiferty  v,  Schuylkill,  etc.» 
R.  Co.(Pa.).     575. 

Mortgage  foreclosure.  Defence  by  transferee.  Two  last  companies  having 
possession  of  property,  and  being  lessor  and  lessee,  kgli/  estopped  to  dispute 
validity  of  mortgage,  and  demurrer  to  bill  to  foreclose  dismissed.  Beekman 
V,  Hudson  River,  etc.,  R.  Co.  (N.  Y.).     321. 

Parchase  of  stock.  Minorliy  stockholders.  Where  corporation  purchases 
stock  of  another  corporation  and  expends  large  sums  for  its  benefit,  min- 
ority stockholders  are  estopped  from  claiming  several  years  afier  that 
purchasing  corporation  has  procured  mismanagement  of  corporation,  and 
from  denying  that  purchasing  corporation  had  power  to  make  purchase. 
Alexander  v,  Searcy  (Ga.).     239. 

EVIDENCE.    See  Eminent  Domain. 

Expert  and  opinion  evidence  in  condemnation  proceedings.     677  n. 

Expert  and  opinion.  In  action  for  value  of  real  estate  condemned,  witness 
who  testifies  that  he  resides  near  the  land  and  is  acquainted  with  value  of 
real  e'^tate  in  the  neighborhood,  Vi prima  facie  competent  witness  to  prove 
amount  of  damages.      Northeastern  Neb.  R.  Co.  v.  Frazier  (Neb.).      673. 

Expert  and  opinion.  In  condemnatfon  proceedings  it  is  proper  to  ask  witness 
what  is  difference  between  value  of  farm  without  the  railroad  and  its  value 
with  the  railroad.     Sigafoos  v,  Minneapolis,  etc.,  R.  Co.  (Minn.).     675. 

Expert  and  opinion.  In  condemnation  proceedings,  where  company's  wit- 
nesses stated  their  opinion  as  lo  difference  in  value.  ^rA/ proper  on  cross- 
examination  to  ask  them  if  in  their  judgment  it  would  make  any  difference 
that  the  owner  had  no  ritjht  to  cross  the  right  of  way  taken.  Sigafoos  v. 
Minneapolis,  etc.,  R.  Co.  (.Minn.).     675. 

Expert  and  opinion.  Value  of  land.  Farmer  conversant  with  land  as  to  its 
situation,  advantages,  etc.,  is  competent  as  a  witness  to  the  value.  Leroy 
&  W.  R.  Co.  V,  Ross  (Kan.).     653. 

Expert  and  opinion.  Value  of  land.  Farmer  not  engaged  in  buying  and 
selling  real  estate,  not  knowing  market  value  of  real  estate,  not  living  in 
neighborhood,  and  who  docs  not  know  situation,  etc..  held  t\o\  a  compe- 
tent witness  as  to  value  of  land.      Leroy  &  W.  R.  Co.  v.  Ross  (Kan.). 

653. 

Expert  and  opinion.  Value  of  land.  Farmer  who  resides  in  vicinity,  acquainted 
w'ith  situation  and  quality  of  land,  and  who  states  that  he  knows  its  mar- 
ket value,  is  competent  to  give  opinion  as  to  what  the  market  value  is. 
Leroy  &  W.  R.  Co.  v.  Hawk  (Kan.).     665. 

Introduction  without  objection.  Where  evidence  is  introduced  without  objec- 
^tion,  party  cannot  predicate  error  thereon;  and  same  rule  will  apply  if  a 
'party  excepts  to  the  introduction  of  certain  evidence  and  afterwards  intro- 
duces the  evidence  objected  to  or  that  of  like  character.  Chicago,  etc.,  R. 
Co.  V.  VViebe  (Neb  ).     642. 

Value  of  land.  Assessment  rolls  cannot  be  introduced  in  evidence  to  prove 
value  of  land.  Opinion  of  assessor  must  be  given  under  oath  as  a  witness. 
Dudley  v.  Minnesota,  etc.,  R.  Co.  (Iowa).     593. 

EXCLUSIVE  PRIVILEGE.    See  Street  Railways. 

EXECUTION. 

Sile  of  franchise.  Mortgage.  Purchaser  at  execution  sale  under  judgment 
recovered  by  holder  of  bonds  for  interest  takes  only  equity  of  company 
and  not  entitled  to  property,  rights,  etc.,  of  company  freed  from  Hen  of 
mortgage.     Commonwealth  v.  Susquehanna,  etc.,  R.  Co.  (Pa.).     269. 
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Eminent  domain.  Damages.  Danger  from  fire  to  buildings,  fences,  timber 
or  crops  on  remainder  of  property:  when  jury  are  allowed  to  consider,  in 
griving  compensation  to  landowner.  Decrease  in  rental  value  of  premises. 
Increase  in  cost  of  insurance.  Instructions  to  jury.  Leroy  &  W.  R.  Co. 
V,  Ross  (Kan.).     653. 

Eminent  domain.  Injury  from  fire.  Where  it  appears  that  witnesses  in  mak- 
ing estimate  of  injury  included  damages  which  might  arise  from  fire  by 
reason  of  the  operation  of  the  road,  a  request  to  instruct  that  increased 
danger  from  fire  should  not  be  considered  AeU  properly  refused.  Cen- 
tralia,  etc.,  R.  Co.  v.  Brake  (111.).     638. 

FORECLOSURE.    See  Mortgage. 

Subscription  to  stock.  Release  of  unpaid  subscriptions.  Indiana  statute  con- 
strued as  intehded  to  protect  subscribers  by  cancelling  all  obh'gations  to  pay 
unpaid  subscriptions  to  stock  in  all  cases  where  there  shall  not  have  been 
an  adjustment  by  agreement  or  compromise.  Board  of  Commrs.  v.  State 
(Ind.).     2iO. 

Unpaid  subscriptions:  Indiana  statute  cancelling,  enacted  upon  theory  that, 
where  company  no  longer  owns  road,  unpaid  subscription  ought  not  to 
be  coerced,  for  reason  that  subscribers  cannot  acquire  interest  in  railway. 
Board  of  Commrs.  v.  State  (Ind.).     210. 

FOREIGN  CORPORATION. 

Agency  in  state.  Contract.  Under  constitutional  provision  that  no  foreign 
corporation  shall  do  business  in  state  without  having  place  of  business  and 
agent,  contracts  in  state  relative  to  property  in  state  made  by  foreign  trust 
company  without  having  office  m  state  are  not  void  but  voidable.  Plea  in 
bar  to  foreclosure  suit  based  on  that  provision  of  constitution  is  not  sufii- 
cient.     American  L.  &  T.  Co.  v.  East  &  West  R.  Co.  (C.  C).     276. 

Consolidation.  Foreign  and  domestic  corporation.  By  consolidation  of  C. 
B.  &  Q.  R.  Co.  and  B.  &  M.  R.  Co.  in  Nebraska,  ///A/  that  corporation 
created  thereby  became  a  body  corporate  in  accordance  with  the  laws  of 
Nebraska,  and  was  not  therefore  a  foreign  corporation.  State  v,  Chicago, 
etc.,  R.  Co.  (Neb.).     504. 

Eminent  domain.  Consolidation.  Statute  forbidding  foreign  corporations  to 
exercise  right  of  eminent  domain  docs  not  prohibit  existing  companies, 
one  of  which  is  a  domestic  corporation,  from  becoming  body  corporate  by 
consolidation  instead  of  by  formation  of  new  corporation.  State  v,  Chi- 
cago, etc.,  R.  Co.  (Meb.).     504. 

Eminent  domain:  exercise  of  power  by  foreign  corporation.     510  it. 

FORFEITURE.    See  Franchise;  Land  Grant. 

FRANCHISE.    See  Mortgage;  Street  Railways. 

Forfeiture.  City  ordinance  requiring  company  to  construct  road  in  particular 
manner,  passed  pursuant  to  siatite,  A^M.  to  have  force  and  effect  of  statute, 
and  to  become  part  of  charier  of  company,  upon  non-compliaixe  with  which 
it  may  be  compelled  to  surrender  its  franchise.  State  v,  Madison  St  R. 
Co.  (Wis.).     135- 

Grant  by  city.  City  of  New  Orleans  is  clothed  with  power  to  grant  franchises 
for  construction  of  street  railway  including  right  of  regulating  rates  of  fare. 
Forman  v.  New  Orleans,  etc.,  R.  Co.  (La.).     38 

Grant  by  city.  Irrevocable  franchise.  Grant  to  railroad,  by  city  ordinance,  of 
privileges  of  right  of  way  along  certain  streets,  made  under  authority  of 
charter  of  company  Af/t/,  to  be  grant  of  an  irrevocable  frandiise.  Port  of 
Mobile  V.  Louisville  &  N.  R.  Co.  (Ala.).     171. 
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Grant  by  city  ordinance.  Railroad  seeking  to  enjoin  interference  with  franchise 
granted  by  city  ordinance,  validity  of  which  depends  on  construction  of 
grant,  and  which  city  attempts  to  destroy,  is  not  bound  to  first  esiablisti  its 
right  at  law  to  such  franchise.  Port  of  Mobile  v,  Louisville  &  N.  R.  Co. 
(Ala.).     171. 

Municipal  corporation.  Authority  of  legislature.  Fact  that  legislature  may 
confer  on  city  or  county  power  to  grant  franchise,  or  to  create  a  corporation, 
does  not  deprive  it  of  its  constitutional  power  to  take  away  power  so 
granted,  or  to  aJter  or  repeal  acts  of  county  or  city.  State  v  Hilbert 
(Wis.),    ne. 

Purchasing  franchise  of  another  road.  There  is  no  statutory  provision  in 
Michigan  authorizing  one  road  to  acquire  stock  and  franchise  of  another 
company  with  intention  of  itself  exercising  such  franchise.  Mackintosh 
V.  Flint,  etc.,  R.  Co.  (Mich.).     340. 

Running  arrangement.  Transfer  of  privileges.  Provision  in  act  conferring 
power  on  railroad  to  make  running  arrangements  with  other  roads,  do  not 
confer  authority  to  transfer  its  privileges.  Southern  Pac.  R.  Co.  v, 
Esquibel  (N.  M.).    410. 

Sale  of  franchise.  Provision  of  acts  empowering  company  to  purchase  land 
grant  and  franchise  of  and  to  consolidate  with  other  roads  chartered  on  its 
route,  /uU  not  to  authorize  transfer  of  its  own  land  grant  and  franchises. 
Southern  Pac.  R.  Co.  v.  Esquibel  (N.  M.).     410. 

FRAUD. 

Foreclosure  sale:  setting  aside.  Bill  filed  by  stockholder  of  mortgagor  com- 
pany to  set  aside  sale  to  another  railroad  company  as  being  fraudulent, 
dismissed  on  ground  of  laches.  Foster  v.  Mansfield,  etc.,  R.  Co.  (C.  C). 
281. 

Foreclosure  sale:  setting  aside.  Bill  on  behalf  of  corporation  to  have  fore- 
closure sale  set  aside  as  fraudulent  may  be  filed  by  a  stockholder  after  re- 
lusal  of  stockholders  to  do  so.   Fosters.  Mansfield,  etc.,  R.  Co.  (C.  C).  28L 

HIGHWAYS     See  Streets  and  Highways. 

INCORPORATION. 

EminerK  domain.    Validity  of  incorporation.     510  n. 

Estoppel  to  deny.  Company  succeeding  to  franchise  granted  to  original  com- 
pany,  ^^  estopped  from  setting  up  that  such  company  had  never  been 
duly  incorporated,  and  hence,  demurrer  by  them  in  action  to  foreclose  mort- 
gage on  that  ground  should  be  dismissed.  Beekman  v,  Hudson  River, 
etc..  R.  Co.  (M.  Y.).     321. 

Government  aid.  Acts  of  congress  incorporating  Texas  &  Pacific  R.  Co.,  and 
providing  for  aid  in  its  construction,  contemplated  a  road  for  government 
services,  to  be  under  one  management,  and  not  an  easement  and  depend- 
ent in  a  system  of  railroads.  Southern  Pac.  R.  Co.  v.  Esquibel  (N.  M.). 
41a 

INFANTS.    See  Children. 

INJUNCTION. 

Eminent  domain.  Appeal.  Where  a  railroad  deposits  with  probate  judge 
amount  of  award  and  costs,  an  appeal  will  not  hinder  work  on  the  con- 
demned property,  nor  will  an  injunction  lie  restraining  the  company  from 
such  work.     Cooper  t^.  Anniston,  etc..  R.  Co.  (Ala.).     581. 

Eminent  domain.  Enjoining  condemnation  of  excess  of  amount  of  land. 
574  ».    . 
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INJUNCTION— C^M/iifii^//. 

Franchise.  City  ordinance:  railroad  seeking  to  enjoin  interference  witb  tea- 
cbise  granted  by,  validity  of  which  depends  on  construction  of  grant,  and 
which  city  attempts  to  destroy,  is  not  bound  to  first  establish  its  right  at 
law  to  such  franchise.  Port  of  Mobile  v,  Louisville  &  N.  R,  Co.  (Ala.). 
171. 

Highway  obstruction.  Pleading.  It  is  not  necessary  that  a  bill  to  enjoin  the 
obstruction  of  a  township  road  should  be  instituted  by  the  attorney -gener- 
al;  such  bill  is  maintainable  in  the  name  of  the  township.  Appeal  of 
Township  of  N,  Manheim  (Pa.).     194. 

Illegal  and  ultra  vires  act.  Injunction  will  lie  at  instance  of  holders  of  common 
stock  who  are  entitled  to,  but  are  deprived  of,  representation,  pending  suit 
for  enforcement  of  such  right,  to  restrain  an  illegal,  disadvantageous,  and 
ulira  vires  purchase  of  another  road.  Mackintosh  v.  Flint,  etc..  R.  Co. 
(Mich.).     340. 

Income  mortgages.     Misapplication  of  earnings.     339  n. 

Preliminary  injunction.  Complainant  desiring  to  protect  right  which  be  claims 
in  land,  must  show,  on  undisputed  facts  and  according  to  established  law, 
that  he  possesses  right  which  he  claims.  Dodge  v.  Pennsylvania  R.  Co. 
(N.  J.).     180. 

Railroads  in  street.  Change  of  gauge.  In  absence  of  imputation  of  fraud  in 
procuring  passage  of  ordinance  granting  right  of  way,  injunction  will  not 
lie  at  suit  of  abutting  owners  to  restrain  company  from  changing  tracks 
from  narrow  to  standard  gauge.     Denver,  etc.,  R.  Co.  v.  Domke  (Colo.). 

155. 

Railroad  in  streets.  Loading  and  unloading  cars.  Where  city  has  granted 
company  right  to  load  and  unload  cars  in  street,  injunction  will  be  granted 
to  protect  such  franchise  and  restrain  interference  uodep'ordinance  attempt- 
ing to  discontinue  its  exercise.  Port  of  Mobile  v,  Louisville  &  N«  R.  Co. 
(Ala.).     171. 

Removal  of  depot.  Injunction  will  not  be  granted  restraining  city  railroad 
company  from  moving  its  depot  to  safer  and  more  convenient  place»  thereby 
abandoning  a  portion  of  its  road.  Moore  v.  Brooklyn  City  R.  Co.  (N.  Y.). 
76. 

Street  railway.  Laying  tracks.  Injunction  granted,  at  suit  of  borough,  to  pre- 
vent laying  of  street-railway  tracks  not  authorized  by  charter  of  company, 
notwithstanding  borough  has  power  to  remove  them.  Borough  of  Stam- 
ford V,  Stamford  H.  R.  Co.  (Conn.).  140. 
treets:  railroads  in.  Nothing  short  of  the  threatened  destruction  of  property 
of  great  value  by  acts  of  wanton  lawlessness  will  justiff  granting  of  injunc- 
tion staying  an  important  public  work.  Dodge  v.  Pennsylvania  R.  Co.  (N. 
J.).     180. 

Traffic  association.  Public  policy.  Quaere^  whether  even  in  the  absence  of  a 
constitutional  provision,  action  under  an  agreement  among  parallel  and 
competing  roads  to  form  traffic  association  and  keep  down  competition. 
could  not  be  enjoined  as  contrary  to  public  policy.  Gulf,  etc.,  R.  Co.  v. 
State  (Tex.).     481. 

Violation  by  municipality.  Punishment  of  city  authorities  for  disobeying  de- 
cree, believing  it  their  duty  to  do  so,  will  be  merely  nominal  on  condition 
that  they  will  comply  wiih  decree  in  future  and  pay  costs.  Des  MoineflSt. 
R.  Co.  V,  Des  Moines,  etc.,  R.  Co.  (Iowa).     132. 

INTEREST.    See  Bonds;  Mortgage. 

INTERSTATE  COMMERCE. 

Traffic  association.  State  control.  State  of  Texas  has  the  right  Co  interfere 
with  contract  in  restraint  of  competition  to  which  several  companies  incor- 
porated by  that  state  are  parties,  although  it  regulates  charges  on  freight 
carried  to  and  between  Texas  and  other  stales.  Gulf,  etc.,  R.  Co.  p.  Sttte 
(Tex.).     481. 
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JUDICIAL  NOTICE. 

Competing  lines.  Court  takes  judicial  notice  of  fact  that  two  railroads  touch- 
ing same  points  are  competing  lines.  Gulf,  etc.,  R.  Co.  v.  Slate  (Tex.). 
481. 

JURISDICTION. 

Mortgage  foreclosure.  Circuit  court  of  southern  district  of  New  York  has  juris- 
diction of  suit  to  foreclose  mortgage  executed  on  right  of  wuy  granted  by 
congress,  together  with  its  improvements  through  reservatioa  at  West 
Point.     Beekman  v.  Hudson  River,  etc.,  R.  Co.  (N.  Y.X     321. 

JURY.    See  Eminent  Domain. 

Challenge  of  jurors.  In  the  absence  of  statutory  provisions,  no  rtght  of  per- 
emptory challenge  of  jurors  exists.     Brown  v,  Rome,  etc.,  R.  Co.  (Ala.). 

571. 
Impanelling.  Quashing  panel.  Where  county  commissioners  select  names 
from  which  petit  jurors  are  to  be  drawn,  motion  to  quash  panel,  on  ground 
that  one  of  commissioners  had  action  pending  to  be  determined  by  jury, 
should  be  overruled  in  absence  of  showing  of  partiality  or  unfairness, 
or  that  any  of  persons  selected  were  favorable  to  such  commissioners. 
Northeastern  Neb.  R.  Co.  v.  Frazier  (Neb.).     606. 

LACHES. 

Conveyance.  Deposit  of  money.  Where,  in  pursuance  of  contract,  purchase 
price  of  right  of  way  is  deposited  with  third  party  to  be  paid  on  delivery  of 
deed,  and  through  unreasonable  delay  of  grantor  the  deed  is  not  delivered 
until  such  third  party  has  become  insolvent,  action  will  not  lie  against 
grantor.     Chicago,  etc..  R.  Co.  v.  Wisconsin,  etc.,  R.  Co.  (Iowa).     400. 

Foreclosure  sale:  setting  aside.     297  n. 

Foreclosure  sale:  setting  aside.  Bill  filed  by  stockholder  of  mortgagor  com- 
pany, to  set  aside  sale  to  another  railroad  company  as  being  fraudulent,  dis- 
missed on  ground  of  laches.     Foster  v.  MansAeld,  etc.,  R.  Co.  (C.  C).   281. 

LAND  GRANT. 

Forfeiture.  Failure  to  complete  road.  Acts  of  congress,  reserving  right  to 
adopt  measures  to  secure  speedy  completion  of  road,  authorize  the  forfeit- 
ure of  the  land  grant  on  failure  of  company  to  complete  it,  reservation 
being  for  protection  of  government  and  not  for  benefit  of  company. 
Southern  Pac.  R.  Co.  v,  Esquibel  (N.  M.).     410. 

License  to  cut  timber.  Depot-houses,  snow-sheds,  and  fences  are  to  be  con- 
sidered in  the  perview  of  acts  authorizing  railroad  to  take  timber  as  part 
"    of  the  railroads.     Denver,  etc.,  R.  Co.  v.  United  States  (C.  C).     429. 

License  to  cut  timber.  Statute  held  to  authorize  Denver  &  Rio  Grande  R.  Co. 
to  take  timber  from  public  lands  adjacent  to  line  of  railway,  whether  built 
prior  or  subsequent  to  June  8,  18S2,  and  to  use  same  in  construction  of 
road.     Denver,  etc.,  R.  Co.  v.  United  States  (C.  C).     429. 

License  to  cut  timber.  Timber  taken  from  land  adjacent  to  that  portion  of 
line  constructed  subsequent  to  June  8,  1882,  could  not  lawfully  be  used  to 
repair  the  portion  of  road  constructed  prior  to  that  da  e.  Denver,  etc.,  R. 
Co.  V.  United  States  (C.  C).     429. 

License  to  cut  timber.  Under  special  acts,  hfld  that  no  timber  could  be  taken 
from  land  adjacent  to  that  portion  of  road  completed  prior  to  June  B.  1882, 
for  repairs  upon  line  constructed  subsequent  thereto.  Denver,  etc.,  R.  Co. 
V.  United  States  (C.  C).     429. 
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LANDLORD  AND  TENANT. 

Location  of  road.  Estoppel.  Where  one  takes  a  lease  of  land  with  notice 
thai  a  railroad  has  been  located  thereon,  he  cannot  be  heard  to  complain 
that  the  value  of  his  term  has  been  diminished.  Lafferty  v.  Schuylkill, 
etc..  R.  Co.  (Pa.).     575. 

Location  of  road.  Lessee.  Where  a  railroad  enters  on  leased  land  finding 
lessee  in  possession  and  his  crops  in  the  fjrrotind.  they  are  fixed  with  notice 
of  his  lease  and  cannot  discharge  their  liability  to  him  by  payment  to  his 
landlord.     Lafferiy  v,  Schuylkill,  etc.,  R.  Co.  (Pa.).     575- 

Location  of  road.  Lessee.  Where  lessee  of  land  has  no  notice  of  time  when 
company  will  take  possession,  he  has  same  right  to  occupy  and  cultivate 
that  bis  lessor  would  have  had.  Lafferty  v,  Schuylkill,  etc. ,  R.  Co.  (Pa.). 
575. 

LEASE. 

Authority  to  lease.    446  n. 

Car  lease.  Lease  of  cars  pending  foreclosure  of  mortgage,  although  valid 
until  disaffirmed  by  court,  is  not  an  instrument  in  writing  such  as  entitles 
lessor  to  interest  under  Illinois  sutute.  Thomas  v,  Peoria,  etc.,  R.  Co. 
(C.  C).     381. 

Car  trust  lease.  Priority.  Car  trust  certificates,  kfld,  under  circumstances,  to 
be  in  legal  effect  mortgage  bonds,  inferior  as  liens  on  rolling  stock  to  prior 
mortgage  containing  clause  covering  after-acquired  property.  Central 
Trust  Co.  V.  Ohio  Cent.  R.  Co.  (C.  C).     299. 

Consolidation.  Unauthorized  use  of  right  of  way.  Both  depot  and  construc- 
tion companies  htU  liable  for  damages  sustained  by  one  whose  land  was 
condemned,  by  switching  and  making  up  of  trains  by  a  lessee  company, 
petition  in  condemnation  proceedings  stating  that  the  land  was  only  to  be 
used  for  the  passage  of  trains.    Backus  v.  Detroit,  etc.,  R.  Co.  (Mich.).  436. 

Injury  to  property.  Action  by  lessor.  In  action  by  lessor  to  recover  for  in- 
jury to  property  before  it  had  passed  to  lessee  under  terms  of  lease,  ad- 
mission of  evidence  that  lessee  requested  lessor  to  construct  a  retaining 
wall  is  harmless  error.  Norwich,  etc.,  R.  Co.  v.  City  of  Worcester 
(Mass.).     447. 

Injury  to  property.  Rights  of  lessor.  Under  lease  of  railroad,  including  all 
lands  and  such  new  ground  as  might  thereafter  be  acquired,  lands  after- 
wards acquired  for  depot  purposes  do  not  pass  to  lessee  immediately,  and 
lessor  is  entitled  to  recover  for  any  injuries  thereto  while  they  are  in  his 
possession.     Norwich,  etc.,  R.  Co.  v.  City  of  Worcester  (Mass.).     447. 

Mortgage  foreclosure.  Lease  of  cars.  Lessor  company  heU  entitled  to  such 
reasonable  rent  as  it  could  obtain  in  open  market  for  similar  cars  to  be 
used  in  the  same  manner.     Thomas  v.  Peoria,  etc.,  R.  Co.  (C.  C).     381. 

Negligence:  liability  for.  A  railroad  cannot  avoid  the  responsibility  of  operat- 
ing its  road  by  allowing  others  to  have  control  and  management  of  it  with- 
out consent  of  power  whence  it  derives  its  franchise.  Palmer  v,  Utah, 
etc.,  R.  Co.  (Iiiaho).     443. 

Relative  liability  of  lessor  and  lessee.     445  n. 

Rent.  Claiming  more  than  due.  Although  lessor  claims  a  larger  sum  than 
that  to  which  he  is  entitled,  yet  if  he  is  refused  payment  of  any  amount 
approaching  that  due  him,  this  constitutes  an  unreasonable  delay,  which 
will  justify  allowance  of  interest  and  aggregate  amount  due.  Thomas  w. 
Peoria,  etc.,  R.  Co.  (C.  C).     381. 

Terminal  facilities.  Receiver.  Rent  charges.  Amount  paid  by  other  roads 
for  terminal  facilities  pursuant  to  contract  h^Jd  t\oX.,  in  the  absence  of  evi- 
dence showing  that  the  sum  paid  by  the  receiver  is  not  all  that  the  use  of 
road  is  fairly  worth,  to  furnish  the  measure  of  damage  for  such  use.  Peoria, 
etc.,  R.  Co.  V.  Chicago,  etc.,  R.  Co.  (U.  S.).     4S8. 

Traffic  contracts.  Statute  forbidding  railroads  to  lease  rights  or  franchises  to 
parallel  road  /i<U  not  to  forbid  making  of  traffic  contracts  for  partial  use 
of   respective  roads  bevond   the  line  of  parallelism.     People  v.  O'Brien 

(N.  y.).   78. 
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LICENSE.    See  Streets  and  Highways;  Street  Railways. 

License  fee.     See  Street  Railways. 

License  to  cut  timber.     See  Land  Grant. 

Riparian  owner.  Filling  in.  License  by  custom  permitting  owner  of  land 
abutting  on  navigable  stream  to  fill  in  and  dock  out  in  front  of  bis  land. 
License  when  executed  becomes  irrevocable.  New  Jersey,  etc.,  Co.  v. 
Morris  C.  &  B.  Co.  (N.  J.).     515. 

Wharves.  Conditions  of  license.  -  License  under  Wharf  Act  of  185 1  confers 
no  right  on  the  licensee  unless  he  is  the  owner  of  upland  abutting  on  tide 
water  His  license  is  conditional  dependent  on  his  having  title  to  a  ripa. 
New  Jersey,  etc.,  Co.  v.  Morris  C.  &  B.  Co.  (N.  J.).     515. 

LIMITATIONS,  STATUTE  OF. 

Limitation  of  action  to  recover  damages  for  the  construction  of  a  railroad  in  a 

street.     18  if. 
Right  of  way.     Adverse  possession.     Limitation  of  action.    422  n. 

LOCATION. 

Change  of  route.     Contract  to  build  road  not  specifically  enforceable.     428  if. 

Lessee.  Estoppel.  Where  one  takes  a  lease  of  land  with  notice  that  a  rail- 
road has  been  located  thereon,  he  cannot  be  heard  to  complain  that  the 
value  of  his  term  has  been  diminished.  Lafferty  v,  Schuylkill,  etc.,  R. 
Co.  (Pa.).     575. 

Lessee.  Payment  to  landlord.  Where  a  railroad  enters  on  leased  land  finding 
lessee  in  possession  and  his  crops  in  the  ground,  they  are  fixed  with  notice 
of  his  lease  and  cannot  discharge  their  liability  to  him  by  payment  to  his 
landlord.     Lafferty  v,  Schuylkill,  etc.,  R.  Co.  (Pa.).     575. 

Lessee.  Right  to  cultivate  land.  Wheri  lessee  of  land  has  no  notice  of  time 
when  company  will  take  possession,  he  has  same  right  to  occupy  and  cul- 
tivate that  his  lessor  would  have  had.  Lafferty  v,  Schuylkill,  etc.,  R.  Co. 
(Pa.).     575. 

Plat  of  road.  Crossing  board.  Where  terminal  branches  of  road  are  desig- 
nated, mapped  out,  approved  by  majority  of  directors  and  certified  as 
essential  to  development  of  business,  it  is  sufficient  to  give  state  crossing 
board  jurisdiction.  Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co. 
(Mich.).     553. 

Right  to  occupy  lands.  Where  company  locates  line  over  lands  of  private 
owners,  it  secures  thereby  a  right  to  enter  and  occupy  the  lands  covered 
by  such  location.     Lafferty  v,  Schuylkill,  etc.,  R.  Co.  (Pa  ).     575. 

BfEANDAMUS. 

Municipal  subscription.  Foreclosure.  Mandamus  does  not  lie  in  favor  of  a 
company  purchasing,  at  foreclosure  sale,  capital  stock  of  an  insolvent  com- 
pany to  which  municipal  aid  has  been  voted  to  compel  levy  of  tax  for 
purpose  of  paving  amount  voted.*  Board  of  Commrs.  v.  Slate  (Im!.),     2to. 

Street  railway.  Franchise.  Bond.  Mandamus  lies  in  favor  of  purchaser  of 
right  to  build  street  railway,  who  has  prepared  bond  to  compel  its  acrept- 
anre,  when  only  objections  are  that  bond  does  not  contain  conditions  re- 
quired which  are  not  specified  in  resolutions  of  council.  People  v.  Barnard 
(N.Y.).     70. 

MASTER  AND  SERVANT. 

Contract  with  employee.  Statutory  regulation.  Under  Missouri  statute,  con- 
tract of  stock  agent  with  railroad  company  leasing  company's  stock- yards 
in  consideration  of  his  receiving  certain  sum  for  loading  and  unloading 
stock  is  void  and  cannot  be  validated  by  ratification.  Rue  v.  Missouri 
Pac.  R.  Co.  (Tex.).     449. 
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MINORS.    Sec  Parent  and  Child. 

MONOPOLY.    Sec  Municipal  Corporations;  Street  Railways. 
Grant  of  monopoly  by  legislature.     ii6  if. 

MORTGAGE.    See  Bonds. 

Car-trust  lease.  Priority.  Car-trust  certificates,  held^  under  circumstaoces,  to 
be  in  legal  effect  mortgage  bonds,  inferior  as  liens  on  rolling  stock  to  prior 
mortgage  coniaining  clause  covering  after  acquired  properly.  Ceatnl 
Trust  Co.  V.  Chin  Central  R.  Co.  (C.  C).     299. 

Default.     Failure  to  pay  interest.     267  n. 

Default.     Remedy  of  mortgagee.     266  ». 

Default.     Right  of  mortt^agee  to  possession.     267  n. 

Foreclosure.     See  receiver. 

Foreclosure.     Appointment  of  receiver— discretion  of  cotrrt.     268  «. 

Foreclosure.  Consolidation  of  actions  by  contractor  and  by  trustee  iio4cr 
deeds  of  trust,  both  seeking  foreclosure  of  trust  deeds.  Under  circum- 
stances, held  that  plea  of  lis  pendens  filed  by  contractor  to  trustee's  bill 
was  insufficient,  although  he  prayed  for  foreclosure  in  his  bill,  since  no  such 
foreclosure  could  be  had  in  his  suit  unless  trust  company  had  seen  fit  to  ask 
it  in  cross-bill.  American  L.  &  T.  Co.  v.  East  &  West  R.  Co.  (C.  C). 
276. 

Foreclosure.  Construction  company.  Defence.  Where  bill  brought  to  secure 
bonds  issued  to  construction  company  by  trustees  at  instance  of  corpora- 
tion by  whom  bonds  were  negotiated,  agreement  of  construction  company 
to  pay  interest  is  not  a  valid  defence.  Foster  v,  Mansfield,  etc.,  R.  Co. 
(C.  C).     281.  • 

Foreclosure.  Defence  by  transferee.  Estoppel.  Two  last  companies  having 
possession  of  property,  and  being  lessor  and  lessee,  ^/iV  estopped  to  dis- 
pute validity  of  mortgage  and  demurrer  to  bill  to  foreclose  dismissed. 
Beekman  v,  Hudson  River,  etc.,  R.  Co.  (N.  Y.).     321. 

Foreclosure.  Defence.  Neither  minority  stockholders  nor  one  who  is  not  a 
stockholder  at  time  of  alleged  transaction  can  maintain  bill  in  defence  of 
foreclosure  alleging  that  affairs  of  corporation  had  been  managed  in  in- 
terest of  principal  stockholder,  and  that  bonds  are  void  for  usury,  where 
no  demand  has  been  made  on  directors  or  stockholders  to  make  such 
defence,  collusion  being  only  excuse.     Alexander  v.  Searcy  (Ga  \     239. 

Foreclosure.  Foreign  corporation.  Contract.  Under  constitutional  provision 
that  no  foreign  corporation  shall  do  business  in  state  without  having  place 
of  business  and  agent,  contracts  in  state  relative  to  property  in  state  made 
by  foreign  trust  company  without  having  office  in  state  are  not  void  but 
voidable:  plea  in  bar  to  foreclosure  suit  based  on  that  provision  of  consiitu- 
tion  is  not  sufficient.  American  L.  &  T.  Co.  v.  East  &  West  R.  Co.  (C.  C). 
276. 

Foreclosure.  Incorporation  of  company.  Estoppel.  Company  succeeding 
to  franchise  granted  to  original  company,  held  estopped  from  setting  up 
thai  such  company  had  never  been  duly  incorporated,  and  demurrer  by 
them  on  that  ground  dismissed.  Beekman  v,  Hudson  River,  etc.,  R.  Co. 
(N.  Y.).     321. 

Foreclosure.  Interest  default.  In  absence  of  any  special  provision  therefor, 
a  morrp^age  as  security  for  interest  as  well  as  principal  may  be  foreclosed 
on  default  in  payment  of  interest.  Mercantile  Trust  Co.  v.  Missourii  etc 
R.  Co.  (C.  C).     259. 

Foreclosure.  Jurisdiction.  Circuit  court  of  southern  district  of  New  York  has 
jurisdiction  of  suit  to  foreclose  mortgage  executed  on  right  of  way  granted 
to  railroad  by  congress,  together  with  its  improvements  throHgh  reserva- 
tion at  West  Point.     Beekman  v.  Hudson  River,  etc.,  R.  Co.  (N.  Y.).    321. 

Foreclosure.     Lease  of  cars.     Lessor  company  held  entitled  to  such  reasonable 
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rent  as  it  could  obtain  in  open  market  for  similar  cars  to  be  used  ioi  the 
same  manner.     Thomas  v.  Peoria,  etc.,  R.  Co.  (C.  C).     381. 

Foreclosure.  Lease  of  cars  pending  foreclosure  of  mortgage,  although  valid 
until  disaffirmed  by  court,  is  not  an  instrument  in  writing  such  as  entitles 
lessor  to  interest  under  Illinois  statute.  Thomas  v,  Peoria,  etc.,  R.  Co. 
(C.  C).     381. 

Foreclosure.  Lease  of  cars.  Rent.  Leases  of  cars  by  car  company  to  mort- 
gagor company,  both  of  which  companies  were  controlled  by  same  persons. 
Leases  may  be  rejected  as  basis  of  ascertaining  amount  due  company  and 
nature  of  obligation  assumed;  lessor  is  entitled  to  reasonable  rent. 
Thomas  v,  Peoria,  etc.,  R.  Co.  <C.  C).     381. 

Foreclosure.  Master's  deed.  Prima  facie  evidence.  Under  constitution 
making  deed// <///a/ar/>  evidence  that  provisions  of  law  have  been  com- 
plied with,  it  is  only  in  case  of  loss  or  destruction  of  record  ©f  decree  that 
deed  becomes /r/wa  facie  evidence  of  recovery  of  decree.  Reed  vt  Ohio, 
etc.,  R.  Co.  (III.).     234 

Foreclosure.     Necessary  parties.     250  n. 

Foreclosure.  Parties.  Mortgage  by  different  companies  and  subsequent 
practical  consolidation.  Numerous  conveyances  into  other  hands,  lulJ 
that  company  owning  equity  of  redemption,  and  company  being  lessee  in 
possession  were  proper  parties.  Beekman  v,  Hudson  River,  etc.,  R.  Co» 
(N.  Y.).     321. 

Foreclosure.  Receiver  appointed  on  foreclosure  under  second  mortgage 
where  interest  is  far  in  arrear  and  business  is  on  decrease,  there  being  lack 
of  harmony  as  to  management  of  corporation.  Mercantile  Trust  Co.  v, 
Missouri,  etc.,  R.  Co.  (C.  C).     259. 

Foreclosure.  Rent  of  cars.  Proceeds  will  not,  in  absence  of  special  circum- 
stances, be  charged  with  rent  of  cars,  and  claims  for  leases  of  cars,  etc.,. 
which  accrued  more  than  six  months  prior  to  appointment  of  receiver. 
Thomas  v.  Peoria,  etc.,  R.  Co.  (C.  C).     381. 

Foreclosure.  Reorganization.  New  York  laws  of  1886  apply  to  corporations 
formed  by  the  reorganization  of  railroads  sold  under  mortgage  foreclosure. 
People  V,  Cook  (N.  Y.).     256. 

Foreclosure.  Rights  of  purchaser.  Master's  deed  is  evidence  of  regularity  of 
sale,  but  not  of  prior  proceedings,  and  petitioner  desiring  to  insist  on  any 
ri&:ht  of  such  deed  should  produce  decree.     Reed  v,  Ohio,  etc.,  R.  Co. 

(111).     234. 

Foreclosure.     Sale  of  franchise.     275  n. 

Foreclosure.  Sale  of  franchise.  Purchaser  at  execution  sale  of  property  and 
franchise  of  railroad  under  a  judgment  recovered  by  holder  of  part  of 
series  of  trust  mortgage  bonds  for  interest  takes  only  the  equity  of  the 
company,  and  is  not  entitled  to  property,  rights,  etc..  of  company  freed 
from  lien-  of  mortgage.  Commonwealth  v.  Susquehanna,  etc.»  R.  Co. 
(Pa.).     269. 

Foreclosure  sale :  setting  aside.  Bill  filed  by  stockholder  of  mortgagor  com- 
pany to  set  aside  sale  to  another  railroad  company  as  being  fraudulent, 
dismissed  on  ground  of  laches.  Foster  v,  Mansfield,  etc.,  R.  Co.  (C.  C). 
281. 

Foreclosure  sale:  setting  aside.  Bill  on  behalf  of  corporation  to  have  foreclosure 
sale  set  aside  as  fraudulent  may  be  filed  by  a  stockholder  afier  refusal  of 
stockholders  to  do  so.     Foster  v,  Mansfield,  etc.,  R.  Co.  (C.  C).     281. 

Foreclosure  sale.     Setting  aside.     Excusing  delay.     298  n. 

Foreclosure  sale.     Setting  aside.     Laches.     297  n. 

Foreclosure.  State  and  federal  courts.  Fact  that  suit  to  foreclose  mortgage 
is  pending  in  state  courts  not  a  bar  to  a  similar  action  by  second  bond- 
holder in  the  federal  court.  Beekman  v.  Hudson  River,  etc.,  R.  Co. 
(N.  Y.).     321. 

Foreclosure.  Stipulations  as  to  default.  Provisions  in  mortgage  irii/ to  au- 
thorize foreclosure  without  waiting  six  months  for  default.  Mercantile 
Trust  Co.  V.  Missouri,  etc.,  R.  Co.  (C.  C).     259. 
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Foreclosure.  Suit  by  bondholder.  Delay.  If  delay  for  any  less  period  than 
that  prescribed  by  statute  of  limitations  is  sought  to  be  availed  of  in  bar 
of  complainant's  right  tu  recover,  fact  of  such  delay  is  a  mixed  question  of 
lavr  and  fact  which  should  not  be  passed  upon  on  demurrer.  Beekmao  v 
Hudson  River,  etc.,  R.  Co.  (N.  Y.).     321. 

Foreclosure.  Suit  by  bondholder.  While  trustees  were  litigating  right  to 
foreclose  in  state  courts,  and  were  urgefl  by  bondholders  to  renew  litiga- 
tion in  federal  courts.  A^/J,  that  on  their  refusal  to  do  so  bondholder  might 
bring  a  suit.     Beekman  v.  Hudson  River,  etc.,  R.  Co.  (N.  Y.).     321. 

Income  bondholders.  Excessive  interest.  Railroad  which  has  paid  higher 
rate  of  interest  than  necessary  on  prior  incumbrances,  cannot,  in  accuuni- 
ing  in  favor  of  income  bondholders,  charge  difference  against  income, 
when  mortgage  contains  express  provisions  against  such  application. 
Barry  v.  Missouri,  etc.,  R.  Co.  (C.  C.).     332. 

Income  bonds.  Payment  of  interest.  In  ascertaining  income  applicable  to 
payment  of  interest,  an  allowance  made  by  the  mortgagor's  company  to  a 
connecting  road  for  a  division  of  earnings,  under  the  circumsunces  re- 
jected.    Barry  v,  Missouri,  etc.,  R.  Co.  (C.  C).     332. 

Income  mortgages.     Misapplication  of  earnings.     Injunction.     339  «. 

Injury  to  premises.  Consequential  injury  to  mortgaged  premises  resulting 
from  construction  of  railroad,  damages  for  which  have  been  settled  by 
mortgagor  with  company,  cannot  be  recovered  by  the  mortgagee.  Knoll 
V.  New  York,  etc.,  R.  Co.  (Pa.).     250. 

Injury  to  property:  action  for,  will  not  lie  at  instance  of  holder  of  mortgage  as 
trustee,  if  premises  remain  of  greater  value  than  amount  due  on  mortgage 
and  for  which  trustee  is  liable  to  account.  Knoll  v.  New  York,  etc.,  R. 
Co.  (Pa.).     250. 

Injury  to  property.     Remedy  of  mortgagee.     256  n. 

Mortgaged  lands.     See  Emine  t  Domain. 

Power  to  mortgage.  A  power  to  sell  is  not  included  in  a  power  to  mortgage. 
Southern'Pac.  R.  Co.  v.  Esquibel  (N.  M.).     410. 

Reorganization  agreement.  Appropriation  of  income.  Preferred  stock. 
Agreement  construed,  and  Ae/t/,  that  common  stockholder  was  entitled  to 
representation  upon  its  being  made  to  .appear  that  earnings  and  income 
which  had  been  wrongfully  converted  to  pay  for  improvements  would,  if 
applied  to  dividends,  be  sufficient  to  pay  five  successive  dividends  of  7  per 
cent  each  on  preferred  stock.  Mackintosh  v.  Flint,  etc.,  R.  Co.  (Micb.). 
340. 

Reorganization  agreement.  Operating  expenses.  What  to  be  charged  as. 
Sieel-rail  betterments,  money  spent  on«  steamers,  and  money  borrowed 
and  expended  for  engines  and  cars,  AfM,  under  reorganization  agreement, 
not  to  be  charged  to  operating  expenses.  Mackintosh  v.  Flint,  etc.,  R.  Co. 
(Mich.).     340. 

Suit  to  avoid.  Partfes.  Bondholders  are  necessary  parties  to  suit  brought  to 
adjudge  void  a  mortgage  and  the  bonds  secured  thereby.  Service  on 
trustees  is  not  sufficient.     Appeal  of  Harrisburg,  etc.,  R.  Co.  (Pa.).     249. 

MUNICIPAL  CORPORATIONS.    See  Franchise;  Strekts  and  High 

WAYS. 

Exclusive  privileges:  grant  of,  as  a  contract.     117  n. 
Exclusive  privileges:  grant  of,  by  municipal  corporation.     116  n. 
Grant  for  depot    purposes.     Georgia  statute  giving  municipalities   power  to 
sanction   encroachments   on    streets  does  not   confer  authority   to   grant 
block  of  land  in  busy  part  of  city  for  depot  purposes,  to  injury  of  abutting 
owners.     Daly  v,  Georgia,  etc.,  R.  Co.  (Ga.).     20. 
Grant  of  franchise.     Authority  of  legislature.     Fact  that  legislature  may  confer 
on  city  or  county  power  to  grant  franchise  or  to  create  a  corporation  does 
not  deprive  it  of  its  constiiutional  power  to  lake  away  power  so  granted  or 
to  alter  or  repeal  acts  of  county  or  city.     Slate  7k  Hilbert  (Wis.).     118. 
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Injunction:  violation  of.  by  municipality.  Punishment  of  city  authorities  for 
disobeying  decree,  believing  it  their  duty  to  <io  so,  will  be  merely  nominal 
on  condition  that  they  will  comply  with  decree  in  future  and  pay  costs. 
Des  Moines  St.  R.  Co.  v.  Des  Moines,  etc.,  R.  Co.  (Iowa).     132. 

License  fee.  Street  railway.  Municipal  corporation  fuld  to  have  right  to  in- 
crease license  fee,  imposed  by  its  charter  to  company,  although  franchise 
was  granted  before  the  enactment  of  a  statute  repealing  act  under  which 
the  charter  was  granted.     State  z'.  Hilbert  (Wis.).     iiS. 

MUNICIPAL  SUBSCRIPTION. 

Abandonment  of  station.  Damage  to  city.  Loss  in  taxation  resulting  from 
depreciation  in  taxable  property  which  can  be  traced  to  company's  default 
forms  yearly  standard  which  may  be  capitalized  so  as  ^o  represent  money 
compensation  to  which  city  is  entitled.  City  of  St.  Thomas  v.  Credit 
Valley  R.  Co.  (Ont.).     473- 

Design  of  statute.  Indiana  statute  authorizing  subscriptions  by  townships 
contemplates  that  townships  may  have  interest  in  property  of  company 
and  influence  in  managing  its  affairs,  as  any  other  stockholder.  Board  of 
Commrs.  v.  State  (Ind.).     210. 

Donation.  Municipal  aid.  Under  statutes,  mere  fact  that  township  subscribed 
to  stock  does  not  entitle  company  to  money  as  a  donation,  but  taxpayers 
have  right  10  determine  whether  aid  voted  shall  be  by  way  of  taking  stock 
or  by  donation.     Board  of  Commrs.  v.  State  (Ind.).     2x0. 

Failure  to  maintain  station.  Damages  for  failure  of  company  to  maintain  sta- 
tion at  stipulated  point  in  accordance  with  contract  with  municipality; 
depreciation  in  value  of  property  around  station  as  element  for  considera- 
tion.    City  of  St.  Thomas  v.  Credit  Valley  R.  Co.  (Ont.).     473. 

Failure  to  run  trains.  Measure  of  damages.  Where  main  consideration  of 
the  bonus  to  a  railroad  was  the  bringing  of  its  line  to  a  certain  town  and  the 
running  of  its  trains  to  a  certain  point,  in  ascertaining  damages  for  breahc 
of  the  subsidiary  stipulation  every  presumption  may  be  made  as  to  the 
advantages  to  be  derived  from  broken  agreement.  City  of  St.  Thomas  v. 
Credit  Valley  R.  Co.  (Ont.).     473- 

Foreclosure.  Mandamus  does  not  lie  in  favor  of  a  railway  company  purchas- 
ing, at  foreclosure  sale,  capital  stock  of  an  insolvent  company  to  which 
municipal  aid  had  been  voted  to  compel  levy  of  tax  for  purpose  of  paying 
amount  voted.     Board  of  Commrs.  v.  Slate  (Ind.).     210. 

Foreclosure.  Rights  of  purchasers.  Indiana  statute,  cancelling  obligations  to 
pay  subscriptions  in  case  of  foreclosure,  held lo  protect  all  subscribers,  al- 
though at  time  of  its  passage  there  was  no  law  authorizing  municipal  sub- 
scriptions.    Board  of  Commrs.  v.  State  (Ind.).     210. 

Subscription  to  stock.  Simple  voting  of  aid  by  township  not  a  subscription  to 
stock  under  Indiana  statutes,  but  subscription  is  to  be  made  by  county 
board;  and  until  they  execute  that  power,  there  is  no  subscription.  Board 
of  Commrs.  v.  Stale  (Ind.).     210. 

MUNICIPALITY. 

Abandonment  of  station.  Suit  by  city.  A  city  is  not  a  trustee  for  individuals 
who  suffer  loss  from  the  abandonment  of  a  railroad  station,  and  cannot 
recover  damages  for  their  use.  City  of  St.  Thomas  v.  Credit  Valley  R. 
Co.  (Ont.).     473. 

K AVIGABLE  STREAMS.     See  Riparian  Rights.  Waters  and  Water- 
courses. 
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NEGLIGENCE.    See  Lease. 

Imputed  nej^ligence.  If  child  is  in  exercise  of  due  care,  fact  that  |>aretit  did 
not  exercise  care  for  safety  of  child  is  not  a  defence  to  an  action  for  an  in- 
jury to  child,  and  question  of  culpable  negligence  is  immaterial.  Chicago 
Ciiy  R.  Co.  V.  Robinson  (111.).     66. 


NUISANCE. 

Action  by  private  person.     37  n. 

Occupation  of  streets  by  railways  as  a  nuisance.     37  n. 

Railway  in  street.  Action  to  restrain.  Two  or  more  persons  owning  adjoin- 
ing lots  on  street  where  it  is  proposed  to  build  street  railroad,  i/i^  entitled 
to  unite  as  plaintiffs  and  maintain  action  to  restrain  obstruction  and  nui- 
sance.    Atchison  St.  R.  Co.  v.  Nave  (Kan.).     29. 


OFFICERS. 

Contract  with  employee.  Statutory  regulation.  Under  Missouri  statute,  for- 
bidding officers  and  employees  from  being  interested  in  furnishmg  supplies, 
etc.,  a  contract  by  a  stock  agent  wtih  a  railroad  leasing  company's  stock- 
yards in  consideration  of  his  receiving  certain  sum  for  loading  and  unload- 
ing stock  is  void,  and  cannot  be  validated  by  ratification.  Rue  v,  Missouri 
Pac.  R.  Co.  (Tex.).     449- 


OFFICERS,  PUBLIC. 

Obstruction  of  highway.  Verbal  contract.  Supervisors  of  township  have  no 
power  to  make  contract  to  substitute  a  road  for  a  way  already  open  and  in 
public  use,  nor  to  consent  to  an  impediment  or  obstruction  of  a  highway. 
Appeal  of  Township  of  N.  Manhcim  (Pa.).     194. 

Township  supervisors.  Powers.  Each  of  two  supervisors  by  whom  township 
was  divided  into  districts  has  power  to  maintain  bill  in  name  of  township 
to  enjoin  obstruction  in  public  road.  Appeal  of  Township  of  N.  Manheim 
(Pa.).     194. 


ORDINANCE.    See  Street  Railways. 

Speed.  NegHgencc.  Running  of  train  through  city  at  greater  rate  of  speed 
Chan  that  prescribed  by  ordinance,  which  is  not  shown  to  be  unreasonable. 
is  negligence  Z*^/*  j^.     S.  &  N.  Ala.  R.  Co.  v.  Donovan  (Ala.).     151. 

Street  railway  Franchise.  Ordinance  relating  to  construction  of  street  rail- 
way, passed  under  statute.  Aeid  to  have  force  and  effect  of  statute  and  to 
become  part  of  charter  of  company,  upon  non-compliance  with  which  it  may 
be  compelled  to  surrender  its  franchise.  State  v,  Madison  St.  R.  Co. 
(Wis.).     135. 

Street  railway.  Operation.  By-law  passed  by  municipality  requiring  street- 
railway  companies  to  have  b  >th  conductor  and  driver  on  each  cnr.  keld 
an  invasion  of  domestic  concerns  of  company,  and  invalid.  City  of 
Toronto  v.  Toronto  St.  R.  Co.  (Ont,).     44. 

Street  railwav.  Operation.  Bv-law  passed  by  municipality  requiring  street- 
railway  company  to  have  both  conductor  and  driver  on  its  cars,  heid  not 
within  terms  of  agreement  oriy^inally  made  for  construction  and  operation 
of  road,  and  therefore  to  be  ultra  vires.  City  of  Toronto  v,  Toronto  Si.  t 
Co.  (Ont.).     44. 
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PARENT  AND  CHILD. 

Contributory  negligence  of  parent  as  bar  to  suit  for  loss  of  services  of  child. 
70 ».  • 

Contributory  negligence  of  parent  in  allowing  infant  child  to  go  on  track,  which 
will  prevent  him  from  recovering  for  injuries  10  child,  must  be  proximate 
and  not  remote.     S.  &  N.  Ala.  R.  Co.  v.  Donovan  (Ala.).     151. 

Imputed  negligence.  If  child  is  in  exercise  of  due  care,  fact  that  parent  did 
not  exercise  care  for  safety  of  child  is  not  a  defence  to  an  action  for  an  in- 
jury to  child,  and  question  of  culpable  negligence  is  immaterial.  Chicago 
City  R.  Co.  V,  Robinson  (III.).     66. 

Injury  to  child.  Negligence  of  parent.  Where  child  was  about  to  cross  track, 
looked,  and  saw  no  trains  approaching,  instruction  withdrawing  from  jury 
question  whether  company  could  have  averted  injury,  and  pronouncing 
conduct  of  parent  negligence /«frj^,  held,  properly  refused.  S.  &  N.  Ala. 
R.  Co.  V.  Donovan  (Ala.).     151. 

Injury  to  infant.     Doctrine  of  imputed  negligence.     68  «. 

Recovery  by  infant.  Action  by  parent.  Prior  to  act  of  Jan.  23,  1885,  re- 
tovery  by  infant  for  personal  injuries  was  no  defence  to  action  by  father 
for  his  own  benefit  for  same  injury.  S.  &  N.  Ala.  R.  Co.  v,  Donovan 
(Ala.).     151. 

PASSENGERS. 

Regulation  of  rates.  Discrimination.  Certain  features  of  contract  between 
city  of  New  Orleans  and  New  Orleans  &  C.  R.  Co.  as  to  fares  charged  to 
public,  held  not  to  subject  it  to  attack  as  unreasonable  discrimination. 
Forman  v.  New  Orleans^  etc.,  R.  Co.  (La.).     38. 

PENALTY. 

Obstructing  highway.  Statute  imposing  penalty  for  unnecessary  obstruction 
of  highway  does  not  apply  to  company  crossing  highway  with  its  track,  al- 
though it  omits  duty  of  restoring  crossing  to  its  former  state.  Cummins 
V,  EvansTille,  etc..  R.  Co.  (Ind.).     147. 

PLEADING  AND  PRACTICE. 

Appeal.  Impeaching  verdict.  Party  who  appeals  from  an  order  setting  aside 
verdict  and  granting  a  new  trial  cannot  in  the  appellate  court  impeach  the 
▼erdict  or  be  heard  upon  exceptions  taken  by  him  to  rulings  on  the  trial 
'which  terminated  in  such  verdict.  Whitely  v.  Mississippi  W.  &  6.  Co. 
(Minn.).     624. 

Assignment  of  error  that  the  court  erred  in  rendering  a  judgment  because  the 
same  is  not  supported  by  the  evidence,  is  too  general  to  authorize  a  rever- 
sal.    Ackerman  v.  Huff  (Tex.).     589. 

Highway  obstruction.  Injunction.  Pleading.  It  is  not  necessary  that  a 
•bill  to  enjoin  obstruction  of  township  road  should  be  instituted  by  attorney- 
l^neral;  sfich  bill  is  maintainable  in  name  of  township.  Appeal  of  Town- 
ship of  N.  Manheim  (Pa.).     194. 

Instructions.  Error.  It  is  error  for  the  court  to  refuse  to  give  the  instruction 
asked  on  behalf  of  the  defendant  when  it  has  already  given  the  same  in 
substance  in  its  own  instruction.  Northeastern  Neb.  R.  Co.  v.  Frazier 
l(Neb.).    606. 

Instruction  in  a  party's  favor  is  not  ground  for  reversing  a  judgment  against 
him.     Chicago,  etc.,  R.  Co.  v,  Wiebe  (Neb,).    642. 

POOLING  CONTRA  ^T.    See  Traffic  Association. 

PREFERRED  STOCK.    See  Stock. 
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PUBLIC  LANDS. 

License  to  cut  timber.    See  Land  Grant. 

RAILROAD  COMMISSIONERS. 

Depot.     Duty  of  commissioners  to  approve  or  disapprove  of  new  site  fordepoL 

State  V,  Railroad  Commrs.  (Conn.).     510. 
Eminent  domain.     Depot.     Connecticut  statute  authorizes  railroad  in  altering 

the  line  of   its  road  to  take  a  street   for  depot  purposes  subject   to  the 

approval  of    the  railroad  commissioners.       State  v.   Railroad  Commrs. 

(Conn.).     510. 

RAILROAD  COMPANY. 

Private  property.  Property  of  railroads  so  far  as  concerns  ownership  and 
profit  or  gain,  is,  to  all  intents  and  purposes  private  property,  although 
applied  to  a  use  in  which  the  public  have  an  interest.  Pittsburgh,  etc.,  R. 
Co.  V.  Ben  wood  Iron  Works  (W.  Va.).     531. 

RECEIVER. 

Appointment.  Mortgage  foreclosure.  Receiver  appointed  on  foreclosure 
under  second  mortgage,  where  interest  is  far  in  arrear  and  business  is  on 
decrease,  there  being  lack  of  harmony  as  to  management  of  corporation. 
.  Mercantile  Trust  Co.  v.  Missouri,  etc.,  R.  Co.  (C   C.).    '259. 

Foreclosure.     Appointment  of  receiver — discretion  of  court.     268  n. 

Litigation  of  claims.  Statute  making  receiver  referee  to  take  proof  of  claims. 
and  judge  and  determine  materiality  of  evidence,  violates  rule  that  no  man 
can  be  judge  in  his  own  case.     People  v.  O'Brien  (N.  Y.).     78. 

Priority  of  claims  against  receiver.     400  n. 

Rent  of  cars:  charging  income  wiih.  Proceeds  will  not.  in  absence  of  special 
circumstances,  be  charged  with  rent  of  cars,  and  claims  for  leases  of  cars, 
etc.,  which  accrued  more  than  six  months  prior  to  appointment  of  receiver. 
Thomas  v.  Peoria,  etc.,  R.  Co.  (C.  C).     381. 

Repairs  to  cars.  Allowing  claim.  Where  a  receiver  appointed,  pending  fore- 
closure, agrees  to  keep  cars  leased  for  use  on  the  road  in  good  repair,  such 
claim  will  be  allowed.     Thomas  v.  Peoria,  etc.,  R.  Co.  (C.  C).     381. 

Repairs  to  cars:  claim  for.  In  absence  of  evidence  that  cars  needed  repairs, 
no  claim  having  been  made  upon  the  receiver  appointed  pending  foreclos- 
ure, a  claim  for  such  repairs  by  lessor  who  intervened,  made  in  an  amended 
petition  filed  three  years  after  the  surrender  of  the  cars,  will  be  rejected. 
Thomas  V.  Peoria,  etc..  R.  Co.  (C.  C.;.     381. 

Statute  transferring  properly  to  receiver.  Statute  providing  for  appoint- 
ment of  receiver  of  property  of  dissolved  corporation,  and  for  transfer  of 
assets  to  him  by  force  of  statute  after  title  had  become  vested  in  directors 
under  laws  in  force  at  time  of  dissolution,  is  unconstitutional.  People  v. 
O'Brien  (N.  Y.).     78. 

Terminal  facilities.  Rent  charges.  Amount  paid  by  other  roads  for  terminal 
facilities  pursuant  to  contract  heU  not,  in  the  absence  of  evidence  showing 
thai  the  sum  paid  by  the  receiver  is  not  all  that  the  use  of  the  road  is  fairly 
worth,  to  furnish  the  measure  of  damages  for  such  use.  Peo.'ia,  etc.,  R. 
Co.  V.  Chicago,  etc.,  R.  Co.  (U.  S.).     488. 

REORGANIZATION.    See  Mortgage. 

RIGHT  OF  WAY.    See  Abandonment;  Conveyance. 
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RIPARIAN   RIGHTS.    See  Waters  and  Watercourses. 
Accretion.     409  n. 

Accretions.  Where  lands  below  high-water  mark  are  appropriated  to  use  of 
railroads,  the  rights  of  riparian  owners  by  accretion  do  not  attach  thereto. 
Chicago,  etc.,  R.  Co.  v.  Porter  (Iowa).     405. 

Navigable  stream.  High-water  mark:  owners  of  land  bounded  by  navigable 
river  have  no  title  beyond.     Chicago,  etc.,  R.  Co.  v.  Porter  (Iowa).     405. 

Navigable  stream.  Owner's  title.  Repeal  of  act  of  congress  declaring  a  river 
to  be  navigable,  does  not  invest  riparian  owners  with  the  title  to  the  bed 
of  the  river.     Chicajjo.  etc.,  R.  Co.  v.  Porter  (Iowa).     405. 

Title  to  river-bed.  Right  acquired  by  railroad  company  in  river-bed  under 
Iowa  statute,  extends  to  full  width  of  land  occupied  by  embankments  as 
against  claims  of  owners  of  land  bounded  by  the  river.  Chicago,  etc.,  R. 
Co.  V.  Porter  (Iowa).     405. 

Title  to  river-bed.  Rights  under  statute.  In  action  to  restrain  encroachments 
upon  lands  acquired  in  bed  of  river  in  pursuance  of  statute,  it  is  suflBcient 
allegation  of  title  in  bill  to  allege  that  plaintiff  has  "legal  right  to  take, 
hold,  and  use  the  same"  without  setting  forth  statute.  Chicago,  etc.,  R.  Co. 
V.  Porter  (Iowa).     405. 

Title  to  river-bed.  Under  Iowa  statute,  where  title  to  river-bed  is  in  state, 
railroad  may  acquire  title  to  portion  of  the  same  by  appropriating  it  to  the 
uses  of  their  roads.     Chicago,  etc.,  R.  Co.  v.  Porter  (Iowa).     405. 

SALE  OF  ROAD. 

Consolidation.  Sale  of  franchise.  Provision  of  acts  empowering  company  to 
purchase  land  grant  and  franchise  of,  and  to  consolidate  with,  other  roads 
chartered  on  its  route.  Aeld  not  to  authorize  transfer  of  its  own  land  grant 
and  franchises.     Southern  Pac.  R.  Co.  v.  Esquibel  (N.  M.).     410. 

Power  to  sell  is  not  included  in  a  power  to  mortgage.  Southern  Pac.  R.  Co. 
V.  Esquibel  (N.  M.).     410. 

Running  arrangements.  Transfer  of  privileges.  Provision  in  act  conferring 
power  on  railroad  to  make  running  arrangements  with  other  roads  do  not 
confer  authoritv  to  transfer  its  privileges.  Southern  Pac.  R.  Co.  v.  Esqui- 
bel (N.  M.).    410. 

Sale  of  lands.     419  n, 

SPECIFIC  PERFORMANCE. 

Change  of  route.     Contract  to  build  road  not  specifically  enforceable.     428  n. 

SPEED. 

Unlawful  speed.  Negligence.  Running  of  train  through  city  at  greater  rate 
of  speed  than  that  prescribed  by  ordinance,  which  is  not  shown  to  be  un- 
reasonable, is  negligence/^r  jtf.  S.  &  N.  Ala.  R.  Co.  v.  Donovan  (Ala.). 
151. 

STATION. 

Abaridonment.  Damage  to  city.  Loss  in  taxation  resulting  from  depreciation 
in  taxable  property,  which  can  be  traced  to  company's  default,  forms  yearly 
standard  which  may  be  capitalized  so  as  to  represent  money  compensation 
to  which  city  is  entitled.  City  of  St.  Thomas  v.  Credit  Valley  R.  Co. 
(Ont.).     473. 

Abandonment.  Suit  by  city.  A  city  is  not  a  trustee  for  individuals  who  suffer 
loss  from  the  abandonment  of  a'railroad  station,  and  cannot  recover  dam- 
ages for  their  use.  City  of  St.  Thomas  v.  Credit  Valley  R.  Co.  (OnL). 
473- 

36  A.  &  £.  R.  R.  Cafi.— 46 
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Eminent  domain.  Change  of  road.  Connecticut  statute  authorizes  a  railroad 
in  altering  the  line  of  its  road  to  take  a  street  for  depot  purposes  subject 
Co  the  approval  of  the  railroad  commissioners.  State  v.  Railrcad  Com- 
mrs.  (Conn.).     510. 

Failure  to  maintain  station.  Damages  for  failure  of  company  to  maintain 
station  at  stipulated  point  in  accordance  with  contract  with  municipality: 
depreciation  in  value  of  properly  around  station  as  element  for  considera- 
lion.     City  of  Si.  Thomas  v.  Credit  Valley  R.  Co.  (Ont,).     473. 

Grant  for  depot  purposes.  Georgia  statute  giving  municipalities  power  to 
sanction  encroachments  on  streets  does  not  confer  authority  to  grant  block 
of  land  in  busy  part  of  city  for  depot  purposes,  to  injury  of  abutting  own- 
ers.    Daly  V.  Georgia,  etc.,  R.  Co.  (Ga.).     20. 

Railroad  commissioners:  duty  of,  to  approve  or  disapprove  of  a  new  site  for 
depot.     State  2/.  Railroad  Commrs.  (Conn.).     510. 

Removal.  Injunction  will  not  be  granted  restraining  city  railroad  company 
from  moving  depot  to  safer  and  more  convenient  place,  thereby  abandon- 
ing a  portion  of  its  road.     Moore  v,  Brooklyn  City  R.  Co.  (N.  Y.).     76. 

Hemoval  of  depot.  Highway  commissioners  held  to  have  no  power,  under 
New  York  statute,  to  maintain  action  to  restrain  railroad  from  changing 
location  of  depots  when  action  is  not  brought  for  any  of  purposes  specified 
in  the  act.     Moore  v,  Brooklyn  City  R.  Co.  (N.  Y.).     76. 

STATUTORY   AND   CONSTITUTIONAL    PROVISIONS   CITED 
AND  CONSTRUED. 

Constitutions. 

Altibama, 
Art.  14,  sec.  4.     Foreign  corporation.     Authority  to  do  business.     Suits  by, 

and  against.     279. 
Constitution  1875,  Art.  14,  sec.  12.     Right  of  corporatioRS  to  sue  and  be  sued 
as  natural  persons.     179. 

Arkansas. 
Art.  12,  sec.  9.     Eminent  domain.     Compensation  as  pre-requisite.    656. 

Colorado. 
Art.  15.  sec.  4.     Right  to  construct  and  operate  railroad  between  designated 
points.     157. 

Iowa. 
Art.  I,  sec.  18.     Eminent  domain.     Compensation  as  prerequisite.    656. 

Kansas. 
Art.  13,  sec.  4.     Eminent  domain.     Compensation  as  prerequisite.     168,  655, 
656. 

Missouti. 
Art.  12,  sec.  4.     Right  to  trial  by  jury.     585,  586. 

Nebraska. 
Art.  II,  sec.  8.     Eminent  domain.     Foreign  corporations.     508. 

New  York. 
Art.lJ,  nee.  I.     Amendment  and  repeal  of  acts  creating  corporations.    9I. 
Amendment  of  1875.     Sale  of  street  railway  franchises  by  municipality.    89. 
Amendment  of  1875.     Formation  of  street  railway  corporations      80. 

Ohio. 
Art.  T3,  Bee.  5.     Eminent  domain.     Compensation.    658. 
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Pennsylvania, 
Art.  i6,  sec.  8.     Taking:  property  for  public  use.     Compensation.     129. 
Constiiution  of  1874,  Art.  17.  sec.  9.     Construction  of  street  railways.     Con- 
sent of  authorities.     128,  130. 
Amendment  of  1857.     Amendment  or  alteration  of  charters.     128,  130,  131. 

Texas. 
Art.  I,  sec.  17.     Eminent  domain.     Compensation  as  prerequisite.     592. 
Art.  10,  sec.  5.     Control  or  ownership  of  one  railroad  by  competing  line.     485. 

United  States, 
Art.  T,  sec.  8.  subd.  16.     Exclusive  jurisdiction  of  congress  over  lands  belong- 
ing to  the  United  Stales.     325. 
Fifth  amendment.     168.  . 

Statutes. 

Alabama, 
Code  1876,  sec.  1830.     Eminent  domain.     Width  of  right  of  way.     573. 
Code  of  1876,  sec.  1830,  subds.  2,  3.     Eminent  domain.     Width  of  right  of 

way.     573. 
-Code  1876,  sec.  1839.     Eminent  domain.     Appeal  from  proceedings.     583. 
Code  1876.  pt.  3,  c.  17,  art.  2.  tit.  2.  sec.  3580.     Eminent  domain.     572. 
Code  1886.  sec.  1144.     Injury  to  trespassers  upon  railroad  track.     153. 
Code  1886,  sec.  2588.     Suit  by  representative  of  minor  for  personal  injury. 

152.  153. 
Acts   1866-67.  pp.  6,  15,  sec.  13.      Charter  of  New  Orleans,  M.  &  C.  R.  Co. 

Construction  of  road  in  street.     173. 
Act  of  Feb.  12,  1867.     ('onsiruction  of  railroad  in  street.     173. 
Act  of  Dec.  9,  1884.     Amendment  to  charier  of  Rome  &  Decatur  R.  Co.     572. 
Sess.  Acts.  1884--85,  p.  524.     Eminent  domain.     Width  of  right  of  way.     573. 

Canada, 
24  Vict.,  c.  83.     Incorporating  Toronto  St.  R.  Co.     55. 

Colorado, 
Civil  code,  sec.  242.     Taking  of  private  property.     Necessity.     162. 
Charter  of  city  of  Denver,  1877,  sec.  40,  subd.  45.     Railroads  within  limits  of 

city.     157. 

Connecticut, 
Rev.  Stat.,  sec.  3460.     Charter  of  New  Haven  &  Derby  R.  Co.     511,  512. 
Rev.  Stat.,  sec.  3461.     Alteration  of  loration.     512. 
Rev.  Stat.,  sec.  3476.     Charter  of  New  Haven  &  Derby  R.  Co.      Intersection 

of  Highways,  etc.     512. 
Sp.  Laws,  1886,  385.     Switching  across  streets.     5^1. 

,  Georgia,  • 

Acts  1849-50,  p.  249.     Charters  of  Ga.  R   &  B.  Co.     27. 

Act  of  1850.  Authorizing  Central,  M.  &  W.  and  Southwestern  R.  Cos.  to 
erect  depot  in  Macon.     26. 

Act  of  Feb.  II,  1850.  Compensation  to  property-owners  by  Ga.  R.  &  B.  Co. 
26. 

Acts  of  1857,  p.  182.  Municipal  corporations.  Authority  to  sanction  encroach- 
ments on  streets.     22. 

/dalko. 
Code,  sec.  142.     Damages.     445. 
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Illinois, 
Rev.  Stat.,  c.  47,  sec.  2.    Eminent  domain.    When  proceedings  are  authorized. 

237. 

Rev.  Stat,,  c.  72.  sec.  33.     Foreclosure  sale.     Mailer's  deed.     595. 

Rev.  Slat.,  c.  114,  sec.  18,  19.  Eminent  domain.  When  proceedings  are  au> 
thorized.     237. 

Rev.  Slat.  1845,  p.  294:  Id.  1874,  p.  614;  Id.  1881,  p.  614;  Id.  1885,  p.  135&. 
Interest  allowed  creditors.     398. 

Starr  &  C.  St..  p.  1042,  c.  47,  sec.  2.  Eminent  domain.  Prerequisites  to  pro- 
ceedings.    595. 

Act  of  Feb.  25,  1867.     Charter  of  Illinois  Southeastern  R.  Co.     235 »  237. 

Indiana, 

Rev.  Stat.,  sec.  3903.    Construction  of  railroads  upon  or  across  highways.     148. 

Rev.  Stat.  i83i,  sec.  3945.  Powers  and  rights  of  reorganized  railroad  cor- 
porations.    223. 

Rev.  Stat.,  1881,  sec.  3945.  ei  seq.  Sale  of  railroads.  Reorganization,  etc. 
223. 

Rev.  Stat.,  1881,  sec.  4064.     Municipal  subscription  to  railroad.     213. 

Rev.  Stat.,  1881,  sec.  4069.  Municipal  subscriptions  and  donations  to  rail- 
roads.    212. 

Rev.  Stat.  1881,  sec.  4070,  et  seq.  Stock  in  railroads  issued  for  aid  by  munici- 
palities.    212. 

Rev.  Stat.  1881,  sec.  4070.  Subscription  to  stock  in  railroads  by  municipali- 
ties.    212 

Acts  Sp.  Sess.  1869,  p.  92,  et  seq.  Municipal  subscriptions  to  railroads.  212. 
220.  221. 

Act  of  1872.  sec.  I.     Donation  to  railways.     Taxation.     212. 

Act  of  1873.  p.  184.     Municipal  subscriptions  by  townships.     Taxation.     212. 

Acts  Reg.  Sess.  1877,  p.  iii.  Municipal  subsccjptions  and  donations  to  rail- 
roads.     2C2. 

Acts  1870.  p  46,  sec.  3.     Municipal  subscription  to  railroads.     212. 

Act  of  Nlarch  2,  1883,  sec.  23.     Obstruction  of  highways.     Penalty.     149. 

Iowa, 

Revision  of  i860,  sec.  1328.  Occupation  of  school,  university,  and  salien 
lands  by  railroad  without  compensation.     408. 

Laws  20th  Gen.  Assem.  c.  20.  Powers  of  cities  with  reference  to  improve- 
ment of  streets,  etc.     145. 

Kansas, 

Comp.  Laws  1885,  c.  18,  sec.  18.  Changing  grade  of  street.  Recovery  by 
property  owners.     170. 

Comp.  Laws  1885.  c.  19,  sec.  65.  Power  of  cities  to  provide  for  passage  of 
railroads  over  or  upon  streets.     167. 

Comp.  Laws  18S5,  c  23,  sec.  47,  subd.  4.  Construction  of  railroads  upon 
streets.     167,  168. 

Comp.  Laws  1885,  c.  84.  $ecs.  28.  34.     Injuries  to  animals.     662. 

Comp.  Laws  1885,  c.  84,  sec.  109.     Fires.     Presumption  of  negligence.     661. 

Kentucky. 
Act  of  March,  1863.     Street  railroads  authorized  by  city  council.     470. 
Act  of  March  2,  1S63.     Act  for  benefit  of  city  of  Louisv.Ue.     464. 
Act  of  Feb.  15.  1864.     Charter  of  Louisville  City  R.  Co.     464. 

Massachusetts, 
Pub.  Stat.  151,  sec.  2.  cl.  11.    Equitv.    Jurisdiction.    Debtor  and  creditor.   230W 
Rev.  Siai.,  c.  36,  sees.  31,  32.      Equity  jurisdiction.     Debtor  and  creditor. 

231. 
Stat.  1S84.  c.  157.     Taking  land  for  station.     447. 
Stot.  1884.  c.  385.     Equity  jurisdiction.     Debtor  and  creditor.     23a 
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Michigan, 
How.  Stat.,  sec.  3313.     Articles  of  association.     565. 
How.  Stat.,  sec.  3332.      Eminent  domain.     Appointment  of  commissioners: 

petition  for.     553. 
I  How.  Sut.,  sec.  3342.     Subscription  to  stock  of  one  company  by  another. 

379- 

I  How.  Stat.,  sec.  3403.  Aid  by  one  railroad  to  another  having  unfinished 
road.     379. 

I  How.  Stat.,  sec.  3409.     Issue  of  stock.     350. 

I  How.  Stat.,  sec.  3413.  Aid  by  one  railroad  to  another  having  unfinished 
road.     379. 

Act  of  1873,  sec.  29.     Consolidation  of  railroads.     379. 

Act  of  May  i,  1873.     General  law  for  incorporation  of  railroads.     554. 

Laws  1887,  p.  294,  sec.  3316.  Condemnation.  Crossing  over  another  road. 
566. 

General  Railroad  Act,  Art.  2,  sec.  9.  Roadway  which  may  be  acquired  by  rail- 
roads.    569. 

General  Railroad  Act,  art.  2,  sec  28.     568. 

Minnesota. 
Stat.  1878,  c.  34,  sec.  23.     Eminent  domain.     Damages.    Appeal.    627. 
Gen.  Slat.  1878,  c.  34,  sees.  14,  17,  18.      Eminent  domain.      Consequential 
damages.     649. 

Missouri. 
Rev.  Stat.»  sec.  818.    Officer  or  agent  interested  in  contract  of  railroad.    452. 

Nebraska. 

Comp.  Stat.  1847,  sec.  114,  c.  16.  Joining,  uniting,  intersection,  and  consolida- 
tion of  railroads.     506. 

New  Jersey. 

Rev.  Stat.  987,  sec.  20.     Taking  land  of  riparian  owner.     523. 

Rev.  Stat.  11 89.  Jurisdiction  of  supreme  court  in  action  to  determine  title  to 
lands.     516. 

New  York. 

Rev.  Stat.  (7th  ed.),  pt.  t,  c.  18,  tit.  3.  sees.  9,  zo,  pp.  1531, 1532.  Succession 
to  property  of  dissolved  corporation.     99. 

Rev.  Stat.  (7th  ed.),  c.  18,  sec.  8,  tit.  3.  Amendment  and  repeal  of  charters. 
91. 

I  Rev.  Laws,  248.     Succession  to  property  of  dissolved  corporation,     zoo. 

z  Rev.  Stat.,  p.  600,  sees.  9,  zo.  Dissolution  of  corporations.  Succession  to 
properly,     zoo. 

Laws  Z839,  c.  2z8.  Authority  of  railroads  to  contract  with  other  corporations. 
89. 

Laws  Z850,  Z884.     Reservation  of  right  to  amend  and  repeal  charters.     86. 

Laws  1850,  sec.  48.  Amendment  and  repeal  of  charters  and  franchises  of  cor- 
porations.    97. 

Laws  1850,  c.  Z40,  sec.  28.*subdiv.  zo.  Pledging  franchises  by  way  of  mort- 
gage.    89. 

Laws  1850,  c.  Z40,  sec.  48.  Annullment  and  dissolution  of  corporations  by 
legislature.     91. 

Laws  1854,  ^-  282.     Amendment  and  repeal  of  acts  of  incorporation.     9Z. 

Laws  ZS54,  c.  282,  sec.  z.  Purchasers  upon  mortgage  or  execution  sale. 
Reorganization.     89. 

Laws  z 857,  c.  444.    Purchase  of  franchise  by  mortgagee.    Reorganization.    89. 

Laws  1872,  c.  843,  sec.  2.  Authority  of  railroads  to  contract  with  other  cor- 
porations.    89. 

Laws  1873,  chaps.  469,  710.  Purchase  of  franchise  by  mortgagee.  Reorgan- 
ization.    89. 
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New  Yofit — Continued, 

Laws  1874,  c.  430.  Purchase  of  franchise  by  mortgaf^ee.    Reorganisation.     89. 

Laws  1874,  c.  430.     Reorganization  of  railroad.     257. 

Laws  1876,  c.  446.     Reorganization  of  railroads.     257. 

Laws  1880,  c.  113.  Purchase  of  franchise  by  mortgagee.    Reorganization.     89. 

Laws  1884.  c.  252.     General  act  for  formation  of  street  railway  companies.  80. 

Laws  1884,  c.  252,  sec.  15.  Lease  or  transfer  of  rights  by  street  railway  com- 
pany.    106. 

Laws  1884,  c.  352.  sec.  7.  Sale  of  street  railway  franchises  by  municipality.     89. 

Laws  1884.  c.  252.  sec.  15.  Authority  of  railroads  to  contract  with  other  cor- 
porations.    89.  * 

Laws  1SS6,  chaps.  65, 642.  Sate  of  street  railway  franchises  by  municipality.   89. 

Laws  18S6,  chaps.  65.  642.     Sale  of  street  railway  franchises  at  auction.     81. 

Laws  1686,  c-  143*     Incorporation.     Taxation  of  capital  stock.     257.  258. 

Laws  1886,  ^.  310,  sec.  i.  Dissolution  of  corporations.  Action  by  attorney- 
general      82,  84. 

Laws  1886,  *c.  642,  sec.  i.  Saleof  street  railway  franchises  by  municipality.    71 

Ohio. 
Sec.  3333.     Crossing  of  two  roads.     498,  499. 
Act  of  March  li«  1843.     Mechanics'  lien  statute.     499. 
Act  of  May  i,  1854.   Authorizing  townships  to  establish  waterconrses,  etc.   545. 

Pennsylvania, 
Act  of  Feb.  19,  1849,  sec.  12.     Crossing  or  intersection  of  streets  and  highways 

by  railroads.     201,  208. 
Act  of  April  15,  1863  (P.  L.  1864,  p.  1080).     Incorporation   of  Williamsport 

Pass.  R.  Co.     126,  130. 
Act  of  Jan.  15.  1866  (P.  L.  1231).     Incorporation  of  borough  of  Williamsport. 

125. 
Act  of  April  4.  1868,  sec.  8.     Power   of  president  and  directors.     Borrowing 

money.     Issuing  bonds.     273. 
Act  of  March  13,  1871.     Power  to  mortgage  property.     273. 
Act  of  May  23,  1S78  (P.  L.  iii).     Incorporation   and  government  of  street 

railways.     127. 
Act  of  May  23,  187S.  sec.  16.     Construction   of  street  railways.     Consent  of 

authorities.     130.  131. 
Act  of  May  23,  1874  (P.  L.  230).     Charter  of  city  of  Williamsport.     125. 

Texas. 
Rev.   Stat.   Arts.  4180,  4194,  4206.     Condemnation   proceedings.     Method  of 

procedure.     669. 
Rev    Stat.  Art.  4206.      Eminent  domain.      Judgment  in  condemnation  pro-- 
ceedings.     591. 

United  States, 
Rev.  Stat.  sec.  541.     Division  of  state  of  New  Yorjc  into  districts.     325. 
I  Slat,  at  Large.  129.  c.  26.     Purchase  of  West  Point  by  United  States.     327. 
3  Slat,  at  Large,  120,  c.  49.     Division  of  New  YQrk  into  districts.     326. 

3  Stat,  at  Large,  313,  414,  c.  32.     Division  of  New  York  into  districts.     326. 

4  Stat,  at  Large  708,  c.  126.     Boundary  between  New  York  and  New  Jersey. 

Assent  of  Congress.     327. 
13  Slat,  at  Large,  438,  c.  54.     Creation  of  eastern  district  of  New  York.     327. 
17  Stat,  at  Large,  339.    Grant  to  Denver  and  Rio  Grande  R.  Co.*  429,  531,  432. 
Act  of  Sept.  24.  1789,  sec.  2.      Establishment  of  judicial   courts  of   United 

States.     326. 
Act  of  March  3,  1871.     Incorporation  of  Jexas  and  Pac.  R.  Co,     411,  413.  418, 

419. 
Act  of  March  2.  1872.     Act  supplementary  to  act  incorporating  Texas  and  Pac 

R.  Co.     411,  413,  418,  419. 
Act  of  Feb.  23,  1885      Land  grant  to  Texas  and  Pac.  R.  Co.     413,  415. 
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Washington*  Territory. 
Code,  sec.  2473.    Condemnation  proceedings.     Eminent  domain.     Method  of 
procedure.     679,  680. 

West   Virginia. 
Code  of  t86o.  c.  61,  sec.  5.     Construction  of  branch  and  lateral  roads.     552.. 
Code  1868.  sec.  44,  c.  43.     Mineral  lands:  right  of  way  from.     546. 
Code  1887,  c.  54,  sec.  69.     Construction  of  branch  roads.     532. 
Act  of  1869.  c.  77.     Authorizing  extension  of  Fan-Handle  R.  Co.     5^2. 
Acts  of  1S71,  c.  52.     Changing  name  of  Pan-Handle  R.  Co.     532,  537. 
Laws  i8b8,  c.  54.     Incorporation  of  Pan-Handle  R.  Co.     531. 

Wisconsin, 
Rev.  Stat.  c.  86.     Organization  of  street  railways.     138. 
Rev.  Slat.  sec.  1862.     Street  railways.     Authority  of  munictpalities.     123. 
Laws  i860,  c.  313.     Grant  of  franchise  to  street  railway  by  municipality.     119^ 

121. 
Laws  i860,  sec.  1862.     Construction  of  street  railways.     122. 

STATUTE  OF  LIMITATIONS.    See  Limitations,  Statute  of. 

STOCK.    See  Stockholders. 

Preferred  stock.  Relative  rights  of  preferred  and  common  stockholders.  Divi- 
dends.    380  n. 

Preferred  stock.  Reorganization  agreement.  Agreement  construed  and  held^ 
that  as  between  preferred  and  common  stock,  the  latter  of  which  was  un- 
der charter  to  be  debarred  from  participating  until  the  former  bad  t)een 
paid  seven  dividends  during  five  years,  surplus  alter  providing  for  security 
of  lien,  as  well  as  premiums  received  by  company  on  first  mortgage  bonds, 
was  U)  be  applied  to  dividends.     Mackintosh  v,  Flint,  etc.,  R.  Co.  (Mich.). 

34^- 

Purchase  by  another  road.  There  is  no  statutory  provision  in  Michigan  au- 
thorizing one  road  to  acquire  stock  and  franchise  of  another  company  with 
intention  of  itself  exercising  such  franchise.  Mackintosh  v,  Flint,  etc.,  R. 
Co.  (Mich.).     340. 

Purchase  by  corporation.  Minority  stockholders.  Where  corporation  pur- 
chases stock  of  another  corporation  and  expends  large  sums  for  its  benefit, 
minority  stockholders  are  estopped  from  claiming  several  years  after  that 
purchasing  corporation  has  procured  mismanagem^t  of  corporation,  and 
from  denying  that  purchasing  corporation  had  power  to  make  purchase. 
Alexander  v.  Searcy  (Ga.).     239. 

Subscription  to  bonds.  Unpaid  subscription.  Agreement  of  bondholders  la 
lend  company  money  and  lake  in  payment  debenture  bonds  keU  not  to 
amount  to  an  unpaid  subscription  to  the  capital  stock,  but  to  be  an  agree- 
ment to  make  a  loan  on  bonds  as  security.  Peitibone  v,  Toledo,  etc.,  R. 
Co.  (Mass.).     227. 

Suit  to  compel  organization.  Suit  was  brought  by  holders  of  common  stock  to 
compel  organization,  and  thereafter  another  bill  to  same  eflfect  was  filed, 
alleging,  in  addition,  that  defendant  company  was  about  to  buy  another 
road,  and  praying  that  the  purchase  be  enjoined.  Held,  that  if  relief  sought 
by  original  bill  is  established,  second  bill  should  be  allowed  to  stand,  being 
properly  considered  as  a  supplemental  bill.  Mackintosh  v.  Flint,  etc.,  R. 
Co.  (Mich.).     340. 

Taxation.  Constitutional  inhibition.  Statute  providing  for  taxation  of  stock 
for  privilege  of  organizinp;  is  not,  in  its  application  to  corporations  framed 
under  earlier  laws  providing  that  purchasers  at  mortgage  foreclosure  sales 
can  become  incorporated  bodies,  a  violation  of  constitutional  inhibition 
against  laws  impairing  obligation  of  contract.  People  v.  Cook  (N.  Y.i 
256. 
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STOCKHOLDERS.    See  Stock. 

Foreclosure.  Defence.  Neither  minority  stockholders  nor  one  who  is  not  a 
stockholder  at  time  of  alleged  transaction  can  maintain  bill  in  defence  of 
foreclosure,  alleging  that  affairs  of  corporation  had  been  managed  in  inter- 
est of  principal  stockholder,  and  that  bonds  are  void  for  usury,  where  no 
demand  has  been  made  on  directors  or  stockholders  to  make  such  defence, 
collusion  being  only  excuse.     Alexander  z^.  Searcy  (Ga.).     239. 

Foreclosure  sale:  setting  aside.  Bill  filed  by  stockholder  of  mortgagor  com- 
pany to  set  aside  sale  to  another  railroad  company  as  being  fraudulent  dis- 
missed on  ground  of  laches.  Foster  v,  Mansfield,  etc.,  R.  Co.  (C.  C). 
281. 

Foreclosure  sale:  setting  aside.  Bill  on  behalf  of  corporation  to  have  fore- 
closure sale  set  aside  as  fraudulent  may  be  filed  by  a  stockholder  after  refusal 
of  stockholders  to  do  so.     Foster  v.  Mansfield,  etc.,  R.  Co.  (C.  C).     281. 

Illegal  act.  Injunction  will  lie  at  instance  of  holders  of  common  stock  who 
are  entitled  to,  but  are  deprived  of,  representation  pending  suit  for  enforce- 
ment of  such  right,  to  restrain  an  illegal,  disadvantageous,  and  ul/ra  vires 
purchase  of  another  road.  Mackintosh  v,  Flint,  etc.,  R.  Co.  (Mich.). 
340. 

Reorganization  agreement.  Common  and  preferred  stock.  Agreement  con- 
strued and  A<fA/,  that  common  stockholder  was  entitled  to  representation 
upon  its  being  made  to  appear  that  earnings  and  income  which  had  been 
wrongfully  converted  would,  if  applied  to  dividends,  be  sufficient  to  pay  five 
successive  dividends  on  preferred  stock.  Mackintosh  v.  Flint,  etc.,  R.  Co. 
(Mich.).     340. 

STOCK-YARDS. 

Contract  with  employee.  Under  Missouri  statute  forbidding  officers  and  em- 
ployees from  being  interested  in  furnishing  supplies,  etc.,  a  contract  by  a 
stock  agent  with  a  railroad  leasing  company's  stock-yards  in  consideration 
of  his  receiving  a  ceruin  sum  for  loading  and  unloading  stock  is  void,  and 
cannot  be  validitated  by  ratification.  Rue  v.  Missouri  Pac.  R.  Co.  (Tex.). 
449. 

STREETS  AND  HIGHWAYS.    See  Street  Railways. 

Dedication. 

Dedication  b}'  platting.     6  n. 

Easement  in  public.     6  ft. 

Perverted  use.  Grant  of  entire  block  of  land  by  municipality,  for  depot  par- 
poses,  not  an  "  encroachment"  oif  street,  which  is  authorized  and  sanctioned 
by  statute,  but  a  dedication  of  street  for  foreign  purposes.  Daly  v.  Georgia, 
etc.,  R.  Co.  (Ga.).     20. 

Public  square.     5  n. 

Reservation.  Where  a  land-owner,  making  dedication,  designates  on  the  plat  a 
railroad  track  along  the  centre  of  a  street,  he  reserves  the  track  from  ded- 
ication: and  persons  purchasing  lots  do  not  take  to  the  centre  of  the  street. 
Pennsylvania  R.  Co.  v.  Ay  res  (N.  J.),     i. 

Reservation.  Use  of  street  for  railroad.  Corporation  platting  out  addition 
to  city,  and  dedicating  streets  wiih  reservation  of  right  to  operate  railroad 
therein,  is  not  relieved  from  constructing  and  operating  road  in  legal  and 
proper  manner.     Ottawa,  etc.,  R.  Co.  v,  Larson  (Kan.).     163. 

What  constitutes  a  dedication.     5  n. 

Construction  of  Railroads  in. 

Action  by  private  person.     37  n. 

Authority  Time  limited.  Privilege  given  to  street-railway  company  to  oc- 
cupy street  must  be  used,  if  at  all,  before  expiration  of  time  limited  by  city 
authorities.     Atchison  St.  R.  Co.  r.  Nave  (Kan,).     29. 
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Authority  to  appropriate.  Georgia  Southern  &  Fla.  R.  Co.  not  authorized  to 
appropriate  streets  of  Macon  either  by  clause  in  its  charter  permitting  it 
to  build  trom  Macon  to  Homersville.  or  by  provisions  of  act  transferring 
to  it  rights  and  privileges  of  Central  R.  &  B.  Co.  Daly  v,  Georgia,  etc., 
R.  Co.  (Ga  ).     20. 

Change  of  gauge.  Injunction.  In  absence  of  imputation  of  fraud  in  procur- 
ing passage  of  ordinance  granting  right  of  way.  injunction  will  not  lie  at 
suit  of  abutting  owners  to  restrain  company  from  changing  tracks  from 
narrow  to  standard  gauge.     Denver,  etc.,  R.  Co.  v.  Domke  (Colo.).     155. 

Change  of  turnpike.  Reconstruction.  Statute  providing  that  railroad  chang- 
ing portion  of  turnpike  shall  reconstruct  it.  does  not  require  it  to  first  lon- 
gitudinally appropriate  the  road,  nor  forbid  a  change  of  site  where  the  ap- 
propriation consists  of  a  grade-crossing  at  an  angle  of  45  degrees.  Appeal 
of  Township  of  N.  Manheim  (Pa.).     194. 

Changing  grade  of  street  by  construction  of  road.  Injury  to  lot-owners. 
170  n. 

Changing  grade  of  street.     Failure  to  repair.     Injury  to  workman.     171  n. 

Changing  grade.  Reduction  of  vertical  distance  between  roadbed  and  bridge 
over  highway.     171  n. 

Compensation.  Estoppel.  A  distributee  of  a  decedent's  estate  who  has  by 
agreement  received  damages  deemed  to  be  sustained  by  building  a  railroad 
along  street  is  estopped  from  claiming  further  damages  for  depreciation 
and  the  adhiinistrator  of  the  estate  cannot  make  such  claim  in  behalf  of 
the  distributee.     Knoll  v.  New  York,  etc..  R.  Co.  (Pa.).     250. 

Compensation.  Payment  "  in  money."  Return  of  tt-n  acres  of  land  formerly 
donated  by  municipality  to  railroad,  on  condition  that  large  encroachments 
on  streets  be  granted,  is  not  "  a  fair  and  reasonable  compensation  in  mon- 
ey."    Daly  V.  Georgia,  etc..  R.  Co.  (Ga.).     20. 

Compensation:  right  to.  Change  of  surface.  Company  having  authority  to 
construct  road  in  street  may  make  alterations  in  its  surface  without  being 
liable  to  abutting  owners,  but  it  cannot  wrongfully  obstruct  street  without 
being  liable.     Ottawa,  etc.,  R.  Ok  v.  Larson  (Kan  ).     163. 

Compensation:  right  to.  Consequential  damages.  Constitutional  right  to 
comp<:nsation  lor  private  property  taken  for  public  use  does  not  extend  to 
instances  where  land  is  not  actually  taken  but  indirectly  injured.  Ottawa, 
etc.,  R.  Co.  V.  Larson  (Kan  ).     163. 

Compensation:  right  to.  Except  in  instances  where  statutory  provision  to 
contrary  exists,  law  gives  no  compensation  for  losses  resulting  from  sur- 
render of  public  rights.     Dodt^e  v.  Pennsylvania  R.  Co.  (N.  J.).     180. 

Compensation:  right  to.  For  injuries  resulting  from  violation  or  destruction  of 
.  public  rights,  in  place  where  no  private  right  is  injuriously  affected,  no  pri- 
vate action  can  be  maintained.  Dodge  v.  Pennsylvania  R.  Co.  (N.  J.), 
ido. 

Compensation:  right  to.  Where  railroad  is  constructed  and  operated  along 
street  without  consent  of  abutting  owner,  so  as  to  darken  and  pollute  the 
air,  he  may  recover  damages.    Adams  v.  Chicago,  etc.,  R.  Co.  (Minn.).    7. 

Condemnation  of  streets  and  highways.     514  n. 

Consent  of  authorities.  Pennsylvania  constitution  of  1874.  providing  that  no 
street  railway  shall  be  constructed  without  consent  of  local  authorities,  /te/J 
to  have  no  application  to  company  chartered  before  adoption  of  constitu- 
tion of  1874  but  subsequent  to  amendment  of  1867.  Appeal  of  Williams- 
port  Pass,  R.  Co.  (Pa.).     125. 

Consequential  damages.     19  n. 

Conveyance  by  authorities.  Title  to  streets  in  city  of  New  York  is  vested  in 
city  in  trust  for  people  of  state;  and  state  possesses  authority  to  convey 
such  title  as  is  necessary  for  the  purpose  to  corporations  desiring  to" 
acquire  same  for  street  railroad.     People  7/   O'Brien  (N.  Y.).     78. 

Crossing  above  grade.  Action  to  compel.  Company  required  to  pay  costs. 
Appeal  of  Township  of  N.  Manheim  (Pa.).     194. 
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Crossing  at  grade.  Statutory  regulation  that,  whenever  it  shall  be  neeenarf 
ior  a  railroad  to  intersect  any  established  road,  it  shall  be  the  duty  of  the 
company  to  construct  the  road  so  as  not  to  impede  passage  or  transporta- 
tion. What  is  a  compliance  with,  where  road  crosses  a  turnpike.  Appeal 
of  Township  of  N.  Manheim  (Pa,).     194. 

Crossing.  Duty  of  company.  Railroad  crossing  so  constructed  as  not  to 
endanger  passage  of  persons  and  transportation  of  property  or  interfere 
with  highway  is  substantial  compliance  with  Pennsylvania  statute  concern- 
ing crossing  of  highway  by  railroad.  Appeal  of  Township  of  N.  Manheim 
(Pa.).     194. 

Damages  :  abutting  owners,  when  entitled  to.     17  n. 

Damages  assessed  by  views.     194  n. 

Damages.     Elevated  railroads.     19  n. 

Damages  for  loss  of  time,  injuries  to  business,  etc.,  caused  by  railroads 
obstructing  highway.     194  «. 

Damages  :  measure  of.     19  n. 

Damages  :  measure  of.  New  trial  of  issue  as  to  amount  of  damages  to  which 
lot-owner  is  entitled  ordered  unless  plaintiff  consents  to  take  judgment 
for  nominal  damages.     Adams  z'.  Chicago,  etc.,  R.  Co.  (Minn.).     7 

Damages.  Owner  of  warehouse,  engaged  in  buying  wheat  and  manufacturing 
flour,  was  injured  by  having  his  business  interfered  with  by  the  obstruction 
of  a  street  by  railroad.  ffel(/,  that,  in  estimating  his  damages,  evidence  of 
the  diminution  of  the  profits  of  the  business,  including  the  manufacture  of 
flour,  was  incompetent.     Todd  v.  Minneapolis,  etc.,  R.  Co.  (Minn.X     191. 

Dedication.  Reservation.  Corporation  platting  out  addition  to  ctty,  and 
dedicating  streets  with  reservation  of  right  to  operate  railroad  therein,  is 
not  relieved  from  constructing  and  operating  road  in  legal  and  proper 
manner.     Ottawa,  etc..  R.  Co.  v.  Larson  (Kan.).     163. 

Easement  of  abutting  owner.  Abutting  owner  has  easement  in  street  to  full 
width  for  admission  of  light  and  air  to  his  lot,  which  easement  is  sub- 
ordinate only  to  the  public  right.  Adams  v.  Chicago,  etc^  R.  Co. 
(Minn.).     7. 

Elevated  railroads.     18  ». 

Eminent  domain.    20  w. 

Eminent  domain  Public  use.  Depriving  abutting  owner  of,  or  materially 
interfering  with  his  enjoyment  of  the  easement  in  a  street,  for  any  public 
use  not  a  proper  street  use,  is  a  taking  of  his  property  for  paUic  use. 
Adams  v.  Chicago,  etc.,  R.  Co.  (Minn.).     7. 

Estate  taken.  Railroad  company,  though  created  for  limited  period,  may 
acquire  title  in  fee  of  lands;  and  where  there  is  no  limitation  upon  right 
conveyed,  it  takes  all  of  estate  possessed  by  the  grantor.  People  v. 
O'Brien  (N.  Y.).     78. 

Fee  to  streets.  Legislative  grant.  Fee  to  streets  of  Macon,  Ga..  is  in  state; 
and  they  cannot  be  appropriated  to  use  of  railroad  without  legislative 
grant.     Daly  z'.  Georgia,  etc.,  R   Co.  (Ga.).     20. 

Franchise.  Designated  streets.  Under  charter  of  street-railway,  company 
specifying  streets  and  terminal  points  between  which  company  may  lay 
tracks.  //</</,  that  it  cannot  construct  them  through  any  street  not  specified. 
Bor<)Ui»h  of  Stamford  v,  Stamford  H.  R.  Co.  (Conn.).     140. 

Franchise,  forfeiture  of.  City  enjoined  from  interfering  with  extension  of 
street  railway  cannot  interfere  by  resolutions  to  the  effect  thai  all  street 
railroads  shall  be  of  the  standard  gauge  and  declaring  privileges  forfeited 
for  violation  of  ordinance  under  which  they  are  granted,  and  proposing 
passage  of  ordinance  granting  right  to  operate  road  under  terms  different 
from  those  contained  therein.  Des  Moines  St.  R.  Co.  w.  Des  Moines,  etc., 
R.  Co.  (Iowa).     132. 

Franchise.  Grant  by  municipality.  City  of  New  Orleans  has  power  to  grant 
franchises  for  construction  and  operation  of  street  railways,  including  right 
of  regulating  rates  of  fare.     Forman  v.  New  Orleans,  etc.,  R.  Co.  (Lil)l 
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Franchise.  Grant  from  ciiy.  of  right  to  build  through  streets,  is  grant  of  fraiu 
chise.  notwithstanding  privileges  are  not  conferred  directly  by  legislaiure, 
municipality  being  regarded  as  agent  for  the  state.  Port  of  Mobile  v. 
Louisville  &  N.  R.  Co.  (Ala.),     171. 

Gauge  of  track.  Alteration.  Street-railway  company  which  had  been  per- 
mitted  for  fifteen  years  to  lay  track  of  certain  gauge,  cannot  be  compelled 
to  construct  its  additional  track  of  a  different  gauge.  Des  Moines  St.  R. 
Co.  V.  Des  Moines,  etc.,  R.  Co.  (Iowa).     132. 

Grant  by  city.  City  ordinance  granting  right  of  way  to  railroad  company 
through  designated  streets,  ^A/ valid  under  Colorado  constitution  and  un. 
der  charter  of  city  of  Denver.  Denver,  etc.,  R.  Co.  v,  Domke  (Colo.). 
155. 

Grant  by  city.  Irrevocable  franchise.  Grant  to  railroad  by  city  ordinance  of 
privileges  of  right  of  way  along  certain  streets  made  under  authority  of 
charter  of  company,  held  to  be  grant  of  an  irrevocable  franchise.  Port  of 
Mobile  V,  Louisville  k  N.  R.  Co.  (Ala.).     171 

Granting  irrevocable  interest.  City  of  New  York  has  power  to  grant  an 
interest  in  public  streets  for  a  public  use,  in  perpetuity,  which  shall  be 
irrevocable.     People  v,  O'Brien  (N.  Y.).     78. 

Horse  railroads  in  streets.     18  ». 

Injunction  granted,  at  suit  of  borough,  to  prevent  laying  of  street-railway  tracks 
not  authorized  by  charier  of  company,  notwithstanding  borough  has  power 
to  remove  them.  Borough  of  Stamford  v,  Stamford  H.  R.  Co.  (Conn.). 
140. 

Injunction.  Nothing  short  of  the  threatened  destruction  of  property  of  great 
value  by  acts  of  wanton  lawlessness  will  justify  granting  of  injunction 
staying  an  important  public  work.  'Dodge  v.  Pennsylvania  R.  Co.  (N.  J.). 
180. 

Injunction.  Pleading.  It  is  not  necessary  that  a  bill  to  enjoin  the  obstruction 
of  a  township  road  should  be  instituted  by  the  attorney-general:  such  bill 
is  maintainable  in  the  name  of  the  township.  Appeal  of  Township  of  N. 
Manheim  (Pa.).     194. 

Interest  acquired  in  street.  Broadway  Surface  R.  Co.,  held  \.o  have  acquired 
by  grant  from  the  city  right  to  construct  and  operate  its  road,  an  estate 
in  fee  in  perpetuity,  which  constitutes  property  of  which  it  cannot  be  de- 
prived by  an  act  repealing  its  charter.     PeAple  v.  O'Brien  (N.  Y.).     78. 

Interest  vested  by  franchise.  Grant  by  New  York  ciiy  authorities  to  construct 
railroad  in  streets  is  grant  in  fee,  vesting  interest  in  streets  in  perpetuity  to 
extent  necessary  for  purposes  of  road.     People  v.  O'Brien  (N.  Y.).     78. 

License.  Revocation.  Permission  conferred  by  city  on  street-railway  com- 
pany is  mere  license;  and  if  not  availed  of  within  time  limited,  it  may  be 
*  revoked.     Atchison  St.  R.  Co.  v.  Nave  (Kan.).     29. 

Limitation  of  action.     18  n. 

Nuisance:  action  to  restrain.  Two  or  more  persons  owning  adjoining  lots  on 
streets  where  it  is  proposed  to  build  street  railroad  without  authority,  helit 
entitled  to  unite  as  plaintiffs,  and  maintain  action  to  restrain  obstruction 
and  nuisance.     Atchison  St.  R.  Co.  v.  Nave  (Kan.).     29. 

Nuisance:  railway  in  street  as.     37  n. 

Obstructing  highway.     Who  can  complain.     194  n. 

Obstruction  of  highway.  Supervisors.  •  Powers.  Each  of  two  supervisors,  by 
whom  township  was  divided  into  districts,  has  power  to  maintain  bill  in 
name  of  township  to  enjoin  obstruction  in  public  road.  Appeal  of  Town- 
ship of  N.  Manheim  (Pa.).     194. 

Ownership  of  fee.     17  «. 

Permission  of  use  of  streets.     28  n. 

Proper  street  use:  appropriating  street  to  use  of  ordinary  commercial  railroad 
is  not.     Adams  v,  Chicago,  etc.,  R.  Co.  (Minn.).     7. 

Railroads  in  streets.     Rights  of  abutting  owners.     16  n. 

Side-tracks.     Privileges.     Where  company  is  authorized  to  lay  necessary  sid> 
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ings  in  streets,  and  it  has  laid  its  tracks,  and  used  them  for  many  years 
loading  and  unloading;  cars  at  adjacent  streets,  it  cannot  be  deprived  by 
city  of  right  so  to  load  and  unload  in  future,  this  right  being  construed  as 
included  in  the  grant  of  privileges  for  laying  sidings,  etc.  Port  of  Mobile 
V,  Louisville  &  N.  R.  Co.  (Ala.).    171. 

Tornpike-crossing.  Contract  with  supervisors.  Agreement  that  no  objection 
shall  be  made  by  townshtp  to  crossing,  provided  company  shall  constract 
a  new  road,  cannot  be  made  by  a  single  supervisor.  Appeal  of  Township 
of  N.  Manheim  (Pa.).     194. 

Unauthorized  occupation  of  streets  by  railroads.     142  n. 

Municipal  Control. 

City  authorities:  power  of»  to  authorize  appropriation  and  obstruction  of  street 
by  railroad.     17  ». 

Grant  by  city.  Irrevocable  franchise.  Grant  to  railroad,  by  city  ordinance,  of 
privileges  of  right  of  way  along  certain  streets,  made  under  authority  of 
charier  of  company,  held  to  be  a  grant  of  an  irrevocable  franchise.  Port 
of  Mobile  v.  Louisville  &  N.  R.  Co.  (Ala.).     171. 

Grant  for  depot  purposes.  Georgia  statute  giving  municipalities  power  to 
sanction  encroachments  on  streets  does  not  confer  authority  to  grant 
block  of  land  in  busy  part  of  city  for  depot  purposes,  to  injury  of  abutting 
owners.     Daly  v,  Georgia,  etc..  R.  Co.  (Ga.).     20. 

Loading  and  unloading  cars.  Injunction  to  restrain  city  from  interfering  with 
right.  No  objection  to  exercise  of  this  jurisdiction,  that  the  attempted  in- 
vasion of  the  franchise  was  accompanied  by  acts  constituting  trespasses. 
Port  of  Mobile  v.  Louisville  &  N.  R.  Co.  (Ala.).     171. 

Loading  and  unloading  cars.  Injunction  to  restrain  city  from  interfering  with 
righL  Not  a  valid  objection  to  exercise  of  jurisdiction,  that  ordinance  at- 
tempting to  discontinue  exercise  of  right  is  quasi  criminal  in  its  nature. 
Port  of  Mobile  v.  Louisville  &  N.  R.  Co.  (Ala.).     171. 

Loading  and  unloading  cars.  Injunction.  Where  city  has  granted  company 
right  to  load  and  unload  cars  in  street,  injunction  will  be  granted  to  pro- 
tect franchise  and  restrain  interference  under  ordinance  attempting  to 
discontinue  its  exercise.  Port  of  Mobile  v.  Louisville  &  N.  R.  Co.  (Ala.). 
171. 

Municipal  corporation.     Control  of  streets.     27  n. 

Ordinance.  Validity.  Ordinance  granting  right  of  way  to  railroad  company 
through  designated  streets  is  valid  under  Colorado  constitution  and  under 
charter  of  city  o;  Denver.     Denver,  etc..  R.  Co.  v,  Domke  (Colo.).     155. 

Power  of  corporation.  Usual  power  in  municipalities  over  streets  are  not  suf- 
ficient to  confer  on  them  right  to  authorize  appropriation  of  street  by  or- 
dinary railroads.     Daly  v.  (Georgia,  etc.,  R.  Co.  ((ia.).     20. 

Side-tracks.  Privileges.  Where  company  is  authorized  to  lay  necessary  sid- 
ings in  streets,  and  it  has  laid  its  tracks,  and  used  them  for  many  years 
loading  and  unloading  cars  at  adjacent  streets,  it  cannot  be  deprived  by 
city  of  right  so  to  load  and  unload  in  future,  this  right  being  construed  as 
included  in  the  grant  of  privileges  for  laying  sidings,  etc.  Port  of  Mobile 
V.  Louisville  &  N.  R.  Co.  (Ala.).     171. 

Other  Matters. 

Abutting  property.  Conveyance.  Grantee  of  property  abutting  on  street,  if 
grantor  owns  fee  of  street,  takes  to  middle  of  street,  unless  contrary  in- 
tention is  apparent.     Dodge  ?'.  Pennsylvania  R.  Co.  (N.  J.).     180. 

Boundary  by  street  carries  fee  to  centre.     4  n. 

Conveyance  of  land  abutting  on  street.  Bounding  by  line  of  street.  Fee  in 
street.     3  n. 

Conveyance  of  land  abutting  on  street.     Description  by  plat.     4  «. 

Conveyance  of  land  abutting  on  street.  Where  street  is  wholly  on  land  of 
grantor.     4  n. ' 
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Obstructing  highway.  Crossing.  Restoration.  Statute  imposing  penalty  for 
unnecessary  obstruction  of  highway  does  not  apply  to  company  crossing 
highway  with  its  track,  although  ii  admits  duty  of  restoring  crossing  to  its 
former  state.     Cummins  v.  Evansville,  etc..  R.  Co.  (Ind.).     147. 

Personal  injury.  Walking  along  track.  Company  running  trains  through 
city  must  keep  vigilant  lookout  even  for  trespassers;  and  failure  to  do  so 
is  negligence.     S.  &  N.  Ala.  R.  Co.  v.  Donovan  (Ala.).     151. 

Proposed  street.  Right  10  use.  Where  lands  are  conveyed  as  abutting  on 
proposed  street,  which  extends  over  other  lands  of  grantor,  right  to  use  of 
proposed  street  will  arise  by  implication  in  favor  of  gr.mtee;  and  will  con- 
tinue until  such  street  becomes  a  public  highway.  Dodge  v,  Pennsylvania 
R.  Co.  (N.  J).     180. 

Vacation  of  street.  Reversionary  interest.  Whether  private  right  to  usJ  of 
proposed  street  will  merge  in  public  right  when  such  street  becomes  a 
public  highway,  and  will  be  extinguished  with  public  right  if  street  is  after- 
wards vacated,  or  will  revive  on  vacation,  not  decided.  Dodge  v,  Pennsyl- 
vania R.  Co.  (N.  J.).     180. 

STREET  RAILWAYS.    See  Streets  and  Highways. 

Authority  to  occupy  street.  Time  limited.  Privilege  given  to  street-railway 
company  to  occupy  street  must  be  used,  if  at  all,  before  expiration  of  time 
limited  by  city  authorities.     Atchison  St.  R.  Co.  ?/.  Nave  (Kan.).     29. 

Authority  to  construct.  Use  of  track  of  another  company.  Charter  right  of 
defendant  to  construct  and  operate  railway  along  certain  streets  of  city 
fuid  not  to  confer  right  to  use  tracks  of  company  already  in  such  streets. 
Louisville  City  R.  Co.  v.  Central  Pass.  R.  Co.  (Ky.).     463. 

By-law  passed  by  municipality  requiring  street-railway  companies  to  have  both 
driver  and  conductor  on  each  car,  held  invalid  as  an  invasion  of  the 
domestic  concerns  of  the  company.  City  of  Toronto  v.  Toronto  St.  R. 
Co.  (Ont.).     44. 

Construciion.  Consent  of  authorities.  Pennsylvania  constitution  of  1874, 
providing  that  no  street  railway  shall  be  constructed  without  consent  of 
local  authorities,  held  to  have  no  application  to  company  chartered  before 
adoption  of  constitution  of  1874  but  subsequent  to  amendment  of  1867. 
Appeal  of  Williamsport  Pass.  R.  Co.  (Pa.).     125. 

Construciion.  Injunction  granted  at  suit  of  borough  to  prevent  laying  of 
street-railway  tracks  not  authorized  by  charter  of  company  notwithstand- 
ing borough  has  power  to  remove  them.  Borough  of  Stamford  v,  Stam- 
ford H.  R.  Co.  (Conn.).     140. 

Contract  for  use  of  track.  Compensation.  Company  owning  track,  though 
not  entitled  to  value  of  the  use  of  the  franchise,  yet.  held  entitled  to  more 
than  mere  nominal  consideration.  Louisville  City  R.  Co.  v.  Central 
Pass.  R.  Co.  (Ky.).     463. 

Conveyance  by  authorities.  Title  to  streets  in  ciiy  of  New  York  is  vested  in 
city,  in  trust  for  people  of  state,  and  state  possesses  authority  to  convey 
such  title  as  is  necessary  for  the  purpose  to  corporations  desiring  to  acquire 
same  for  street  railroad.     People  v,  O'Brien  (N.  Y.).     78. 

Corporate  powers.  Fictitious  issue.  Agreed  statement  of  facts  submitted  to 
court  by  corporation  and  one  of  its  stockholders  which  seeks  determina- 
tion of  question  whether  a  corporation  has  power  to  operate  its  lines  by 
electricity  or  any  other  force  than  animal  power,  field  to  present  a  real 
issue.     Teachout  v.  Des  Moines,  etc.,  R.  Co.  (Iowa).     108. 

Crossing.  Contributory  negligence.  Fact  that  person  about  to  cross  street 
railway  track  does  not  first  stop  and  look  is  not.  as  a  matter  of  law,  negli- 
gence. Qut-siion  is  for  jury.  This  is  true  whether  cars  are  horse  cars  or 
grip  cars.     Chicago  Ciiy  R.  Co.  v.  Robinson  (111.).     66. 

Discretion  of  city  of  New  Orleans  in  granting  franchises  to  street-railway  com- 
panies not  subject  to  judicial  control  unless  arbitrarily  or  unlawfully  ex- 
ercised.    Forman  v.  New  Orleans,  etc.,  R.  Co.  (La.).   'sS. 
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Esute  taken.  Railroad  company,  though  created  for  limited  period,  may  ac- 
quire title  in  fee  of  lands;  and  where  there  is  no  limitation  upon  right  con- 
veyed, it  takes  all  of  estate  possessed  by  the  grantor.  People  v.  0*Brieo 
(N    Y.).     78. 

Exclusive  privileges:  grant  of.  to  street-railway  companies.     116  n. 

Exclusive  privilege.  Motive  power.  Charter  granting  exclusive  privilege  of 
operating  street  railway  on  certain  streets  h^ldnoi  to  deprive  city  of  au- 
thority to  grant  charter  authorizing  construction  of  railways  to  be  operated 
bv  a  different  motive  power.  Teachout  v.  Des  Moines,  etc.,  R.  Co.  (Iowa). 
108. 

Franchise.  City  ordinance.  Forfeiture.  City  ordinance  requiring  company 
to  construct  road  in  particular  manner,  passed  pursuant  to  siaiuie.  hvU  \.o 
have  effect  of  statute  and  to  become  part  of  charter,  upon  non-compltance 
with  which  company  may  be  compelled  to  surrender  its  franchise.  State 
V.  Madison  St.  R.  Co.  (Wis).     135. 

FfBOchise  Desii^nated  streets.  Under  charter  of  street-railway  company 
specifyioer  streets  and  terminal  points  between  which  company  may  lay 
tracks,  he/d  that  it  cannot  construct  them  through  any  street  not  specified. 
Horouk(h  of  Stamford  i'.  Stamford  H.  R.  Co.  (Conn.)-     140. 

Franchi>e:  forfeiture  of.  City  enjoined  from  interfenng  with  extension  of 
street  railway  cannot  interfere  by  resolutions  to  the  effect  that  all  street 
railroads  shall  be  of  the  standard  gauge,  and  declaring  privileges  forfeited 
for  violation  of  ordinance  under  which  they  are  granted,  and  proposing 
passage  of  ordinance  granting  right  to  operate  road  under  terms  different 
from  those  contained  therein.  Des  Moines  St.  R.  Co.  v.  Des  Moines,  etc.. 
R    Co.  (Iowa).     132. 

Franchise  Requirement  as  to  carriage.  Where  statute  provides  method 
whereby  company  may  acquire  right  to  use  track  of  another  company,  fact 
that  franchise  requires  it  to  carry  passengers  beyond  terminus  ifor  single 
fare  does  not  render  franchise  invalid.     People  v.  Barnard  (N.  Y.).     70. 

Grant  of  franchises.  City  of  New  Orleans  is  clothed  with  power  to  grant 
franchises  for  construction  of  street-railway,  includini;  right  of  regulating 
rate*?  of  fare.     Forman  v.  New  Orleans,  etc..  R.  Co.  (La  ).     38. 

Gauge  of  track.  Alteration.  Street-railway  company  which  had  been  per- 
mitted for  fifteen  years  to  lay  track  of  certain  gauge  cannot  be  compelled 
to  construct  its  additional  track  of  a  different  gauge.  Des  Moines  St.  R. 
Co.  V.  Dfs  Moines,  etc  .  R.  Co.  (Iowa).     132. 

Hor«ie  railwavs  in  streets.     18  n. 

Injuries  to  persons  in  streets  by  street  railways.     68  n. 

Interest  acquired  in  street.  Broadway  Surface  R.  Co.  held  to  have  acquired, 
by  a  grant  from  the  city,  of  the  riKhl  to  construct  and  operate  its  road,  an 
estate  in  fee  in  perpetuity,  which  constittiCes  property  of  which  it  cannot 
be  deprived  by  an  act  repealing  its  charter.  People  v,  O'Brien  (N.  Y.). 
V8. 

Interest  vested  by  franchise.  Grant  by  New  York  city  authorities  to  construct 
railroad  in  streets  is  grant  in  fee  vesting  interest  in  streets  in  perpetuity 
to  extent  necessary  for  purposes  of  road.    People  v,  O'Brien  (N.  Y.).     78. 

License  fee.  Increase.  Mijnicipal  corporation  h^ld  to  have  right  to  increase 
license  fee  imposed  by  its  charter  to  company,  although  franchise  was 
granted  before  enactment  of  a  statute  repealing  the  act  under  which  the 
charter  was  granted.     Stale  r.  Hilbert  (Wis  ).     118, 

License.  Revocation.  Permission  ronferred  by  c!ty  is  mere  license,  and  if 
not  availed  of  within  time  limited  no  act  of  revocation  is  required  to  ter- 
minate it.  and  railway  company  cannot  thereafter  construct  road  without 
renewal  of  license.     Aichinson  St    R.  Co.  v.  Nave  (Kan.).     29. 

Nuisance.  Aciion  to  restrain.  Two  or  more  persons  owning  adjoining  lots 
on  streets  where  it  is  proposed  to  build  street  railroad  without  authority, 
^^/^  entitled  to  unite  as  plaintiffs  and  maintain  action  to  restrain  obstruc- 
tion and  nuisance.     Atchison  St.  R.  Co.  v.  Nave  (Kan.).     29. 
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Operation.  By-law  passed  by  municipality  prohibiting  operation  of  street- 
cars without  both  conductor  and  driver  in  charge. /4^/</ not  within  terms 
of  agreement  made  by  city  originally  for  construction  and  opeiation  of 
railroad,  and  therefore  to  be  ultra  vires,  Ciiy  of  Toronto  v.  Toronto  St. 
R.  Co.  (Oni.).     44- 

Paving.  Constitutional  law.  Statute  requiring  companies,  in  addition  to  pav- 
ing between  the  rails  as  required  by  franchise  received  from  city,  to  pave 
one  foot  on  each  side,  held  not  unconstitutional  but  an  exercise  of  re- 
served rights  of  fegislaiure  to  alter  franchise.  Sioux  City  R.  Co.  v,  Sioux 
City  (Iowa).     143. 

Regulation  of  rates.  Discrimination.  Certain  features  of  contract  between 
City  of  New  Orleans  and  New  Orleans  &  C.  R.  Co.,  as  to  fares  charged  to 
public  held  not  to  subject  it  to  attack  as  unreasonable  discrimination. 
Forman  v.  Nevv  Orleans,  etc.,  R.  Co.  (La.).     38. 

Removal  of  depot.  Highway  commissioners  held  to  have  no  power,  under 
New  York  statute,  to  maintain  action  to  restrain  railroad  from  changing 
location  of  depots  when  action  is  not  brought  for  any  of  purposes  specified 
in  the  act.     Moore  v.  Brooklyn  City  R.  Cc.  (N.  Y.).     76. 

Removal  of  depot.  Injunction  will  not  be  granted  restraining  city  railroad 
company  from  moving  depot  to  safer  and  more  convenient  place,  thereby 
abandoning  portion  of  its  road.  Moore  v.  Brooklyn  City  R.  Co.  (N.  Y.). 
76. 

Sale  of  franchise.  Bond.  Mandamus  lies  in  favor  of  jjurchaser  of  right  to 
build  street  railway,  who  has  prepared  bond,  to  compel  its  acceptance 
when  only  objections  are  that  bond  does  not  contain  conditions  required 
which  are  not  specified  in  resolutions  of  council.  People  z/.  Barnard, 
(N.  Y.)     70. 

Sale  of  franchise.  Bond.  Under  statute  providing  that  right  to  construct 
street  railway  shall  be  sold  to  highest  bidder  who  shall  give  bond  for  ful- 
filment of  agreement,  held,  that  comptroller  cannot  insert  conditions  in 
bond  other  than  for  payment  of  percentage  of  receipts  and  completion  of 
Voad  within  lime  limited.     People  v.  Barnard  (N.  Y.).     70. 

Sale  of  franchise.  Constitutional  law.  Statute  providing  for  sale  of  rights  of 
Broadway  Surface  R.  Co.,  to  run  cars  on  city  streets,  proceeds  to  be  paid 
to  city.  Af A/ unconstitutional.     People  v,  O'Brien  (N.  Y.).     78. 

Signal  of  approach.  Running  grip-car  past  crossing  where  another  car  is  dis- 
charging passengers,  without  signal  or  warning,  held  conduct  fairly  lending 
to  prove  negligence.     Chicago  City  R.  Co   v,  Robinson  (111.).     66. 

Traflic  contracts.  Statute  forbidding  railroads  to  lease  rights  of  franchises  to 
parallel  road,  held  not  to  forbid  making  of  traffic  contracts  for  partial  use 
of  respective  roads  beyond  the  line  of  parallelism.  People  v.  O'Brien 
(N.  Y.).     78. 

Use  of  another  company's  tracks:  right  to.  heltl  only  to  be  derived  by  consent 
of  city  council  and  in  pursuance  of  contract  with  company  owning  track. 
Louisville  City  R.  Co.  v.  Central  Pass.  R.  Co.  (Ky.).     463. 

SUBSCRIPTION  TO  STOCK. 

Foreclosure.  Mandamus  do^s  not  lie  in  fa^ior  of  a  railway  company  purchas- 
ing at  foreclosure  sale  capital  stock  of  an  insolvent  company,  to  which 
municipal  aid  had  been  voted  to  compel  levy  of  tax  for  purpose  of  paying 
amount  voted.     Board  of  Commrs.  v.  State  (Ind.).     210. 

Foreclosure.  Rights  of  purchasers.  Indiana  statute  cancelling  obligations  to 
pay  subscriptions  in  case  of  foreclosure,  held,  to  protect  all  subscribers, 
although  at  time  of  its  passage  there  was  no  law  authorizing  municipal 
subscriptions.     Board  of  Commrs.  7a  State  (Ind.).     210. 

Foreclosure.  Rights  of  purchasers.  Indiana  statute  construed  as  intended  to 
protect  subscribers  by  cancelling  all  obligations  to  pay  unpaid  subscrip- 
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tions  to  stock  in  all  cases  where  there  shall  not  have  been  an  adjustineat 
by  agreement  or  compromise.     Board  of  Commrs.  v.  State  (Ind.).     210. 

Foreclosure.  Unpaid  subscription:  Indiana  statute  cancelling,  was  enacted 
upon  theory  that,  where  company  no  longer  owns  road,  unpaid  subscript 
tion  ought  not  to  be  coerced,  for  reason  that  subscribers  cannot  acquire 
'  interest  in  railway.     Board  of  Commrs.  v.  State  (Ind.).     210. 

Municipal  aid.  Donation.  Under  statutes  of  Indiana,  mere  fact  that  town- 
ship has  subscribed  to  stock  does  not  entitle  company  to  money  as  dona- 
tion, but  taxpayers  have  right  to  determine  wheih^  aid  voted  shall  be  by 
way  of  taking  stock  or  by  donation.  Board  of  Commrs.  v.  State  (Ind.). 
210. 

Municipal  subscription.  Design  of  statute.  Indiana  statute  authorizing  sub- 
scriptions by  townships  contemplates  that  townships  may  have  interest  in 
property  of  company  and  influence  in  managing  its  affairs  as  any  other 
stockholder.     Board  of  Commrs.  v.  State  (Ind.).     210. 

Municipal  subscription.  How  made.  Simple  voting  of  aid  by  township  not 
a  subscription  to  stock  under  Indiana  statutes  but  subscription  is  to  be  made 
by  county  board;  and  until  they  execute  that  power,  there  is  no  subscrip- 
tion.    Board  of  Commrs.  v.  State  (Ind.).     210. 


SURFACE  WATER. 

Damages  to  adjacent  lands.  If  in  the  lawful  use  of  its  easement  by  a  railroad 
company  the  surface  water  damages  adjacent  lands  it  is  damnum  a6squ< 
injuria.     Bell  v.  Norfolk  S.  R.  Co,    (N.  Car.).     651. 

Eminent  domain.     Consequential  damages.     653  n. 

Eminent  domain.  Consequential  damages.  Where  it  appears  in  action  to 
recover  for  flooding  adjoining  lands  that  the  company  has  cut  on  lands 
already  appropriated  ditches  necessary  to  drain  roadbed  and  plaintiff  might 
have  relieved  his  land  by  cutting  his  lead-ditch  deeper,  //i-Zi/ not  error  to 
refuse  to  direct  verdict  for  the  plaintiff.  Bell  v.  Norfolk  S.  R.  Co.  (N. 
Car.).     651. 

Eminent  domain.     Obstructinij  flow,     664  «. 

Obstructing  flow.  In  proceedings  for  damages  sustained  by  the  location  of  a 
railroai  where  the  issue  is  whether  the  lands  are  naturally  wet  it  is  compe- 
tent for  complainant  to  show  tnat  the  obstruction  of  the  free  passage  of 
the  water  is  caused  b\'  the  temporary  filling  up  of  a  brook  with  roclis. 
Thomson  v.  Sebasticook.  etc.,  R.  Co.  (Me.).     662. 

Obstructing  flow.  Permanent  obstruction.  Instruction  excluding  from  con- 
sideration of  jury  all  evidence  of  permanent  obstruction  to  flow  of  water 
from  land  and  charging  them  that  evidence  of  mere  temporary  obstructions 
carried  there  accidently  or  otherwise  would  be  proper  proof  for  their  con- 
sideration of  the  real  nature  of  the  land,  held  corrtci.  Thomson  v.  Sebas- 
ticook, etc..  R.  Co.  (Me.).     662. 


TAXATION. 

License  fee.  Street  railway.  Municipal  corporation  held  to  have  right  to 
increase  license  fee  imposed  by  its  charter  to  company,  although  its  fran- 
chise was  granted  before  the  enactment  of  a  statute  repealing  the  act 
under  which  the  charter  was  granted.     State  v.  Hilbert  (Wis.).     118. 

Stock.  Constitutional  inhibition.  Statute  providing  for  taxation  of  stock  of 
corporations  for  privilege  of  organizing  is  not,  in  its  application  to  corpora- 
tions framed  undef  earlier  laws  providing  that  purchasers  at  mortgage  fore- 
closure sales  can  become  incorporated  bodies,  a  violation  of  constitutional 
inhibition  against  laws  impairing  obligation  of  contract.  People  v.  Cook. 
256. 
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TELEGRAPH  COMPANIES. 

Contract  for  construction.  Action  for  breach.  Report  of  referee  giving  sum 
of  earnings  in  gross  for  each  office  on  the  line  to  which  plaintiff  is  entitled 
not  set  aside  for  failure  to  give  annual  earnings  for  each  office  or  average 
annual  receipts.     Pittsburgh,  etc.,  R.  Co.  v,  Shaw  (Pa.).     453. 

Contract  for  construction.  Business  wire.  Under  agreement  for  the  erection 
of  a  telegraph  along  line  of  railroad,  railroad  having  privilege  of  putting 
up  an  additional  wire  for  railroad  business,  held  in  action  for  breach  of 
contract  that  the  use  of  such  wire  for  commercial  purposes  entitled  the 
railroad  to  damages  based  on  the  earnings  of  the  line  with  the  additional 
wire.     Pittsburgh,  etc.,  R.  Co.  v,  Shaw  (Pa.).     453. 

Contract  for  construction  of  line.  Under  terms  of  contract,  hfld  that  plaintiff 
having  built  the  line  as  agreed  was  entKied  to  one-half  the  earningi 
between  certain  points  including  intermediate  stations.  Pittsburgh,  etc.,  R. 
Co.  V.  Shaw  (Pa.).    453. 

Contract  for  construction.  Ultra  vires.  Defence  that  contract  on  part  of 
railroad  to  mainuin  and  operate  telegraph  line  is  ulUra  vires,  held  not 
fivaiilable.     Pittsburgh,  etc.,  R.  Co.  v.  Shaw  (Pa.).    453. 

TERMINAL  FACILITIES.    See  Lbasb. 

TRAFFIC  ASSOCIATION. 

Competing  lines.  Judicial  notice.  Court  takes  jndidal  notice  Of  fact  that  t«H> 
railroads  touching  same  points  are  competing  lines.  Gulf,  etc.,  R.  Co.  v. 
State  (Tex.).    481. 

Constitutional  law.  Agreement  between  several  railroad,  ssome  owning  com- 
peting  lines,  for  appointment  of  common  committee  or  association  com- 
posed of  one  member  from  every  company  to  fix  rates,  is  contrary  to  lec- 
tion of  Texas  constitution  forbidding  consolidation  or  control  of  parallel 
or  competing  lines.     Gulf,  etc.,  R.  Co.  v.  State  (Tex.).     481. 

Constitutional  law.  Stifling  competition.  Provision  of  Texas  constitution 
forbidding  consolidation  of  parallel  or  competing  lines  held  to  evince  that 
control  in  any  manner,  or  to  any  extent,  was  intended  to  be  prohibited, 
provided  it  enabled  one  railroad  to  keep  down  competition.  Gulf,  etc.,  Ri 
Co.  w.  State  (Tex.)    481. 

Injunction.  Public  policy.  Quaere,  whether  even  in  the  absence  of  a  consti- 
'tutional  provision,  action  under  an  agreement  among  parallel  and  com- 
peting roads  to  form  traffic  association  and  keep  down  competion  could 
not  be  enjoined  as  contrary  to  public  policy.  Gulf,  etc.,  R.  Co.  v.  State 
(Tex.).     481. 

Interstate  commerce.  State  control.  State  of  Texas  has  the  right  to  interfere 
with  contract  in  restraint  of  competition  to  which  several  companies  incor- 
porated by  that  state  are  parties,  although  it  regulates  charges  on  freight 
carried  to  and  between  Texas  and  other  states.  Gulf,  etc.,  R.  Co.  v. 
Slate  (Tex.).     481. 

Provisions  of  contract.  Effect  of.  Fact  that  any  company  entering  into 
agreement  has  right  of  withdrawal  or  cannot  be  punished  for  disobedience, 
or  that  it  cannot  be  shown  that  companies  have  made  excessive  charges, 
held  not  to  relieve  agreement  of  its  illegality.  Gulf,  etc.,  R.  Co.  v.  State 
(Tex.).     481. 

Validity  of  pooling  contracts  between  different  railway  companies.     488  i». 

TRESPASS. 

Contract  to  pay  for  use.     Where  one  by  mistake  occupies  the  land  of  another 
without  consent,  law  will  not  imply  contract  to  pay  for  use,  as  the  owner 
has  notified  the  trespasser  that  he  will  be  charged  therefor  during  the  time 
^36  A.  &  E.  R  R.  Gas.— 47 
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• 

he  occapies  the  same.    Galveston  Wharf  Co.  v.  Gulf,  etc.,  R.  Co.  (Tex.). 

668. 
Damages.   Where  one  by  mistake  occupies  the  land  of  another  without  consent, 

proper  measure  of  damages   is  what  the   owner  could  have  leased  the 

premises  for.     Galveston  Wharf  Co.  v.  Gulf,  etc.,  R.  Co.  (Tex.).     666. 
Removal  of  dirt.     If  a  railway  in  construciing  its  road  goes  upon  land  outside 

its  right  of  way  and  removes  earth  therefrom  belonging  to  another,  it  is  a 

trespasser  and  liable  as  such.     Dowd  v.  Mason  City,  etc.,  R.Co.  (Iowa.). 

633. 

TRESPASSERS. 

Railroads  in  street.  Walking  on  track.  Company  running  trains  through 
populous  city,  where  people  frequently  walk  upon  tracks  where  there  is  no 
crossing,  must  keep  vigilant  lookout  even  for  trespassers;  and  failure  to 
do  so  is  negligence.     S.  &.  N.  Ala.  R.  Co.  v,  Donovan  (Ala.).     151. 


TRIAL.    See  Venue. 


UNITED  STATES  COURTS. 

Foreclosure  suit.  Sute  court.  Fact  that  suit  to  foreclose  mortgage  is  pending 
in  state  courts  not  a  bar  to  a  similar  action  by  second  bondholder  in  the 
federal  court.     Beekman  v.  Hudson  River,  etc.,  R.  Co.  (N.  Y.).     321. 

jurisdiction.  Mortgage  foreclosure.  Circuit  court  of  southern  district  of  New 
York  has  jurisdiction  of  suit  to  foreclose  mortgage  executed  on  right  of 
■way  granted  by  congress,  together  with  its  improvements  through  reserva- 
ion  at  West  Point.    Beekman  v.  Hudson  River,  etc.,  R.  Co.  (N.  Y.).     321. 


ULTRA  VIRES. 

Injunction  will  lie  at  instance  of  holders  of  common  stock  who  are  entitled  to, 
but  are  deprived  of,  representation  pending  suit  for  enforcement  of  such 
right,  to  restrain  an  illegal,  disadvantageous,  and  u//ra  vires  purchase  of 
another  road.     Mackintosh  v,  Flint,  etc.,  R.  Co.  (Mich.).    340. 

Sale  of  lands.     419  n. 

Street  railway.  Operation.  By-law  passed  by  municipality,  requiring  street- 
railway  company  to  have  both  conductor  and  driver  on  its  cars,  held  not 
within  terms  of  agreement  originally  made  for  construction  and  operation 
of  road,  and  therefore  to  be  ultra  vires.  City  of  Toronto  v,  Toronto  St. 
R.  Co,  (Ont.).     44. 

Telegraph  line:  contract  to  maintain.  Defence  that  contract  on  part  of  rail- 
road to  maintain  and  operate  telegraph  line  isultra  vires,  held  not  available. 
Pittsburgh,  etc.,  R.  Co.  v,  Shaw  (Pa.).     453. 


VENUE. 

Change  of  venue  :  application  for,  in  civil  actions  should  be  denied  unless  it  is 

made  to  appear  that  fair  trial  cannot  be  had.    Fact  that  there  were  num- 

•    erous  persons  in  county  prejudiced  against  party  will  not  justify  granting 

change  if  it  appears  that  fair  trial  can  be  had.     Northeastern  Neb.  R.  Co. 

V.  Frazier  (Neb.).    606. 
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WATERS  AND  WATER-COURSES.     See  Riparian  Rights;  Surfacb 
Waters. 

Navigable  stream.  Riparian  owner.  Person  acquiring  land  abutting  on  stream 
takes  only  lo  high-water  line.  How  that  line  is  limited.  License  by  cus- 
tom to  fill  in.  and  dock  out  on  the  public  domain.  New  Jersey,  etc., 
Co.  V,  Morris  C.  &  B:  Co.  (N.  J.).     515. 

Riparian  owner.  Connection  with  tidewater.  Acquisition  by  railroad  or  canal 
company  of  easement  for  a  right  of  way  over  the  land  of  a  riparian  owner 
does  not  deprive  him  of  his  right  to  preserve  or  improve  the  connection  of 
his  land  with  adjacent  tidewater.  New  Jersey,  etc.,  Co.  v.  Morris  C.  & 
B.  Co.  (N.  J.).     515. 

Wharves.  License:  conditions  of.  License  under  Wharf  Act  of  1851  rotifers 
no  right  on  the  licensee  unless  he  is  the  owner  of  upland  abutting  on  tide- 
water. His  license  is  conditional,  dependent  on  his  having  title  to  a  ripa. 
New  Jersey,  etc.,  Co.  v.  Morris  C.  &  B.  Co.  (N.  J.)-     5*5. 

WHARVES.    See  Watbrs  and  Watbrcoursks. 
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